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Heard. This appeal at the instance of the
accused-petitioner Mofazzal Hosain Sardar @ Mofa
has been directed against the judgment and order of
conviction dated 30.5.04 passed by the learned
Upazilla Magistrate, Koyra, Khulna in G.R. Case No.
87/96.

The Learned Upazilla Magistrate, Koyra found
the accused-appellant Mofazzal Hossain Sardar @
Mofa guilty u/s. 461/380 of the Penal Code and

sentenced him to suffer simple imprisonment for one
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year and also to pay a fine of Tk. 1000/-, in default of
payment of fine he is to suffer simple imprisonment for
one month more. The case is taken up for admission
hearing.

The Learned advocate for the accused-petitioner
submits that the accused-petitioner was enlarged on
bail by the learned Magistrate, Koyra, during
pendence of the case. Accused compromised the case
with the informant and it was agreed that the
informant will withdraw the case next time. That the
informant told the accused that case was withdrawn
for which accused did not appear before the trial
Court. Thereafter, the trial against the accused
appellant was held inabsentia. The accused came to
know about this judgment and order of conviction
recently and after obtaining certificate copies of the
relevant papers he filed this appeal. In this way this
appeal has become barred by limitation for 721 days
which should be condoned.

Section 5 of the Limitation Act runs as follows:-

“Extension of PERIOD IN CERTAIN CASES-
Any appeal or application for (a revision or) a review
of judgment or for leave to appeal or any other
application to which this may be made applicable ( by
or under any enactment) for the time being in force
may be admitted after the period of limitation
prescribed thereof, when the appellant or applicant
satisfies the Court that he had sufficient cause for not
preferring the appeal or making the application within
such period.”

Under Section 5 of the Limitation Act the
petitioner is entitled to condonation of delay if he can

satisfy the Court that he had sufficient cause. The
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petitioner must satisfy the Court that he was not
negligent. In the instant case, it appears that the
accused petitioner was granted bail by the learned
Lower Court and he did not appear before the trial
Magistrate for the reasons best known to him. This
means accused-petitioner was well-aware of the
pendency of the case before the Lower Court rather
accused-petitioner was absconding for a long time.
This situation cannot be treated as sufficient cause.
Gross negligence cannot be condoned. Furthermore, a
person applying for condonation of delay must explain
delay of everyday which have not been done in this
particular case.

In the facts and circumstances of the case, this
appeal can’t be admitted because it is hopelessly
barred by limitation and hence it is refused. The
impugned judgment and order of conviction of the
learned Lower Court is hereby affirmed. Send a copy
of this order to the learned Lower Court for
information and necessary action.

Dictated and Corrected by me.

Sd. lllegibe Sd. lllegibe
A.K.M. Istiag Hussain A.K.M. Istiag Hussain
Sessions Judge, Khulna Sessions Judge, Khulna
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