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In this Rule Nisi, 1ssued under Article 102 of the Constitution of the

People’s Republic of Bangladesh, the respondents have been called upon



to show cause as to why the impugned office order dated 15.01.2020
issued under the signature of the respondent No.2 vide Memo
No.2005/Establishment promoting the respondent Nos.4-9 in 1% Class
posts and upgrading their pay scale at 5" grade of National Pay Scale,
2015 at Tk.43,000-69,850/- in violation of Rule 2 of the Service Rules,
1965 of the Board of Intermediate and Secondary Education, Rajshahi
(Annexure-J), should not be declared to have been issued without lawful
authority and hence, of no legal effect.

Facts, in brief, are that the petitioner and the respondent No.9 were
appointed as Certificate Writer in the Board of Intermediate and
Secondary Education, Rajshahi (in short, the Board) vide office order
dated 21.01.1993 at Tk.1200-7x60-1620-EB-11x65-2335 of the National
Pay Scale, 1991. Respondent Nos.6-8 were appointed as Lower Division
Assistant in the said Board vide office order dated 21.01.1993 at Tk.1200-
7x60-1620-EB-11x65-2335 of the National Pay Scale, 1991. Respondent
Nos.4-5 were appointed as Typist in the said Board at Tk.1200-7x60-
1620-EB-11x65-2335 of the National Pay Scale, 1991. They accordingly
joined in their respective posts. In other words, the petitioner and the
respondents concerned were appointed on the same date with same pay
scale, but in different posts.

Having rendered satisfactory performance the authority concerned
vide its office order dated 25.06.1997 promoted the petitioner and
respondent Nos. 4-9 in the 3™ Class posts. After completing 15 (fifteen)
years service period, the authority concerned further promoted the
petitioner and the said respondents to the post of Administrative Officer, a

2" Class post, vide office letter dated 07.02.2010 (Annexure-C).



However, vide office order dated 27.10.2015 the petitioner was posted as
Assistant Audit Officer (Pension) (in charge). Lastly, on 27.12.2015 the
authority concerned fixed the pay scale of the petitioner and the
respondent Nos. 4-9 at 7" Grade of National Pay Scale, 2015 at
Tk.29,000-63410 (Annexures-E series).

On 10.12.2006, a meeting was held in the Ministry of Education
chaired by the Additional Secretary along with other members along with
the Chairman of Secondary and Higher Secondary Education Board,
Dinajpur whereupon a list of posts of the Board of Intermediate and
Secondary Education, Rajshahi was prepared with the following
decisions:
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The minutes of the said meeting was published under the signature
of Additional Secretary, Ministry of Education on 13.12.2006 (Annexure-
F).

In view of Rule 2 of the Service Rules of the Board of Intermediate
and Secondary Education, Rajshahi (in short, the Service Rules) all
appointments and promotion except the appointment of the Chairman has
to be made by the Board subject to obtaining the recommendation of the
Selection Committee. Moreover, by the said provision 50% permanent
vacancy shall be filed up by promotion from the grade next below in
which the vacancy occurs. Moreover, respective candidates have to
appear before the Selection Committee and promotion shall be made
considering good service records combined with efficiency and seniority
in service. However, requisite qualifications for the respective post(s) may
be relaxed on the recommendation of the Chairman for exceptionally
meritorious candidate with outstanding ability and experience, but subject
to the approval of the Board. Further, the Chairman is empowered to fill
up temporary and causal vacancy for a period of 1(one) month or more
but not exceeding 6(six) months by local arrangements, but subject to the
approval of the Board.

In this regard, it has been stated that in compliance of Rule 2 of the

said Service Rules the Selection Committee vide its office letter dated



16.08.2011 published a procedure with recommendation for promotion in
the 1* Class posts (Annexure-G and G-1 respectively).

Further it has been stated that earlier, respondent No.8 of the instant
writ petition and another filed Writ Petition No.11742 of 2012 before the
High Court Division of the Supreme Court of Bangladesh challenging
Memo No.411(20)/1*/103/Establishment dated 30.06.2012 giving current
charge to the respective respondent Nos. 4-14 in the Class-1 vacant posts
of the Board of Intermediate and Secondary Education, Rajshahi. After
hearing the respective contending parties this Court vide judgment and
order dated 11.02.2014 discharged the Rule. The operation of the said
judgment and order was subsequently stayed by the Appellate Division in
CMP No.145 of 2014 vide order dated 20.02.2014. Ultimately, the matter
has been disposed of with “No order”.

Considering the judgment and order passed in Writ Petition
No.11742 of 2012, respective order dated 20.02.2014 passed in CMP
No.145 of 2014 by the Appellate Division, the decisions of the 232",
234™ and 241" Board meeting and also, in view of the recommendation
of the Selection Committee-1 dated 21.04.2017, 9(nine) officers were
promoted in the 1% Class posts vide office order dated 09.07.2017
(Annexure-I-4) issued at the instance of the Chairman of the Board.

The cause of arose when the Chairman of the Board, respondent
No.2 vide the impugned order dated 15.01.2020 promoted the respondent
Nos. 4-9 in 1% Class posts by upgrading their pay scale at 5™ grade of the
National Pay Scale, 2015 at Tk.43000-69850 allegedly in flagrant
violation of Rule 2 of the Service Rules, 1965 of the Board of

Intermediate and Secondary Education, Rajshahi.



On the contention that said promotion was given to the respondents
concerned to the post of 5" grade from the post of 7" grade without the
recommendation of the Selection Committee in violation of Rule 2 of the
Service Rules, the petitioner being aggrieved filed the instant writ petition
and obtained the present Rule Nisi.

Mr. Muhammad Ashraf Ali, the learned Advocate appearing for the
petitioner submits that it apparently appears from the pay fixation sheet
dated 27.12.2015 (Annexures-E series) that the petitioner and the
respondent Nos. 4-9 were receiving the pay at 7" grade of National Pay
Scale, 2015. In this regard, he goes to argue that as per Rule 2 of the
Service Rules of the Board, 50% of the permanent vacancies shall be
filled up by promotion from the grade next below. But vide the impugned
Memo dated 15.01.2020 the respondent No.2 has given promotion to the
respondents concerned to the posts of pay scale at 5™ grade in violation of
the said Rules.

He further submits that in view of the said Rule 2 of the Service
Rules of the Board prior to filling up permanent vacancies either by
promotion or by direct recruitment the candidate(s) is/are required to
appear before the Selection Committee for interview and that the Board
shall make such appointment after obtaining recommendation from the
Selection Committee. In the instant case, he submits, from the impugned
office order dated 15.01.2020 (Annexure-J) it appears that no Selection
Committee was formed for the purpose of giving the impugned
promotion. In other words, he submits that vide the said impugned Memo
the respondent No.2 has promoted the respondent Nos. 4-9 in the 1% Class

posts without the recommendations of the Selection Committee, which is



further corroborated from Annexure-N to the affidavit in opposition filed
by the respondent No.2. Accordingly, he contends that the petitioner who
stands on similar footing with that of the respondent Nos. 4-9, did not get
a chance to appear before the Selection Committee. Resultantly, he was
deprived of his right to be considered for promotion;

Moreso, he goes to argue that from the impugned office order
dated 15.01.2020 (Annexure-J) it appears that said order of promotion has
taken place with immediate effect with the joining of the respondent Nos.
4-9 in their respective promoted post, who were working in the said post
until the Board in its 247" meeting dated 28.07.2021 took decision to stay
operation of the said order. Hence, this writ petition cannot fail as being
premature.

Conversely, Ms. Salina Akter, the learned Advocate appearing for
the respondent No.2 by filing affidavit-in-opposition submits that in order
to promote in the vacant 1st Class post of the Secondary and Higher
Secondary Education Board, Rajshahi, a meeting was held on 21.04.2017
in the office of the respondent no.2 in the presence of respective members
of the Selection Committee -1. Accordingly, a merit list was prepared on
the said date as per the Service Rules, 1965 (Annexure- "N" to the
affidavit-in-opposition). She further submits that as per the said merit list
the authority concerned on 09.07.2017 promoted 9 (nine) officers in the
Ist Class posts. Subsequently, vide the impugned order dated 15.01.2020
the authority concerned promoted 6 (six) officers in the 1% Class posts.
However, said order was a conditional one and no final decision has yet
been taken. In other words, she submits, the impugned order has not been

acted upon.



She also submits that the resolution of the 232™, 234™ and 241"
Board meeting of Rajshahi Education Board (Annexures- 1-(1), 1-(2) and
1-(3) respectively to the writ petition) clearly shows that a formal
Selection Committee was formed and promotion was given to the
respondent Nos. 4 to 9 in compliance with the promotion Rules dated
16.05.2012.

Furthermore, she submits that the impugned Memo dated
15.01.2020 has been issued in exercise of the executive power of the
respondent No. 2 who has the authority under Rule 2 of the Service Rules
to fill up 50% of the permanent vacant posts by giving promotion from
the grade next below in which vacancy occurs. She also submits that at
the relevant time 11 (eleven) officers were due for promotion and
respondent No. 2 could only fill up 50% vacant posts using his executive
power based on the service record, efficiency, seniority and outstanding
ability with experience of the respective candidates. As such, she goes to
contend that no illegality has been committed by the respondent No.2
while issuing the order dated 15.01.2020 giving promotion to the
concerned respondents subject to approved of the Board, and that the
Board is yet to give approval on the said order. Accordingly, she submits
that prior thereto challenging the impugned order of promotion dated
15.01.2020 is premature; hence, this Rule is liable to be discharged as
being premature.

Mr. Sabbir Hamza Chowdhury, the learned Advocate appearing for
the respondent Nos.4-9 by filing affidavit-in-opposition and
supplementary affidavit to the affidavit-in-opposition adopts the

submissions so have been forwarded on behalf of the respondent No.2 and



submits that the contentions of the petitioner being based with no
substance instant Rule is liable to be discharged.

Admittedly, the petitioner and the respondent Nos.4-9 were all
appointed in their respective posts in the Board of Intermediate and
Secondary Education, Rajshahi on the same date with same pay scale
(Annexures-A and B respectively). They were all subsequently promoted
by the authority concerned in the post of Administrative Officer vide
office order dated 07.02.2010 (Annexure-C) having fulfilled required
qualifications. Also, vide order dated 27.12.2015 (Annexures-E series) the
authority concerned had fixed their pay scale at 7" grade of National Pay
Scale, 2015 at Tk.29,000-63,410/-.

The terms and conditions of their respective services are being
governed by the Service Rules of the Board of Intermediate and
Secondary Education, Rajshahi (Annexue-G-1). Rule 2 of the Service
Rules of the Board, however, regulates the procedures of filing up the
respective posts by direct recruitment and also, by promotion, which are
quoted below:

“Ordinarily appointments of all Officers other than the Chairman

shall be advertised and appointments made by Board Lafter obtaining
the recommendation of the Selection Committee.

50% percent of the permanent vacancies shall be filled up by
promotion from the grade next below that in which the vacancies occur
When such a permanent vacancy is to be filled up by direct recruitment,
it shall be properly advertised in the local news papers.

In either case candidates shall have to appear before the
Selection Committee for interview. In case of promotion It shall be made
on the basis of good record combined with efficiency and seniority in
service. The requisite qualifications for the post may be relaxed on the
recommendations of the Chairman in favour of the exceptionally

meritorious candidate with outstanding ability and experience. But the
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said relaxation must be approved by the Board. Temporary and casual
vacancies in office of the secretary the Controller of Examinations and
the Inspector of Colleges for a period of less than one month shall not be
filled up; and the work will be carried on by other Olfficers or Officer as
determined by the Chairman. Assistant Secretaries or Assistant
Controllers, if asked to undertake the higher responsibilities of one or
more of the above Officers will be entitled to an extra remuneration of
20% percent of their substantive pay subject to the approval of the
Board.

Temporary and casual vacancies in the office of the officers other
than the Chairman for a period of one month or more but not exceeding
six months shall be filled up by the Chairman by local arrangement
subject to the approval of the Board.

The term and casual vacancies in the office of officers other than

the Chairman for a period exceeding six months shall be filled up by the
Board.”

From a plain reading of the above provision of law, it is apparent

(i) of the total vacant substantive posts 50% percent are to be
filled up by direct recruitment and 50% by promotion;

(ii)  appointment made by Boards are subject to the
recommendation of the Selection Committee;

(iii) 50% permanent vacancies shall be filled up by promotion
from the grade next below,

(iv) either in the case of direct requitement or promotion
candidates are required to appear before the Selection
Committee,

(v) good service record coupled with efficiency and
seniority shall be the prime consideration for promotion;

(vi) requisite qualifications for the respective post(s) may
be relaxed on the recommendations of the Chairman for
appointment of exceptionally meritorious candidate with
outstanding ability and experience; and

(vii) in order to fill up temporary and casual vacancies for a

period of one month or more by not exceeding 6(six) months
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shall be filled up the Chairman by local arrangement subject
to the approval of the Board.

In view of Rule 2 of the respective Service Rules, the respondent
No.2, the Chairman of the Board vide the impugned office order dated
15.01.2020 (Annexure-J) (wrongly quoted as Annexure-I in the Rule
issuing order) gave promotion to 06(six) officers to the respective posts at
5™ orade at the Pay Scale of Tk.43,000-69,850/- from the respective
post(s) of 7™ grade .

The impugned order dated 15.01.2020 (Annexure-J) is quoted

below for ready reference:
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From the above, it is apparent that said order has been issued by the
respondent No.2 with reference to the judgment and order dated
11.02.2014 passed by the High Court Division in Writ Petition No. 11742
of 2012, order passed by the Appellate Division in CMP No.145 of 2014
and as per the decisions of the Board taken in its 232", 234™ and 241"
Board meeting on the basis of the merit list prepared by the Selection
Committee -1 on 21.04.2017.

The judgment and order dated 11.02.2014 passed in Writ Petition
No.11742 of 2012, however, is centering around Memo No.8>5(0)/5%/
So09/ FTRHT dated 30.06.2012 issued by the respondent No.3 giving
current change to the respondent Nos.4-14 in the Class-1 vacant posts of
the Secondary and Higher Secondary Education Board, Rajshahi.
However, said writ petition was filed at the instance of the respondent
No.8 of the instant writ petition and another. After hearing the parties
concerned this Court while discharging the Rule categorically found, inter
alia:

“Current charge is not a promotion rather some efficient officials

are entrusted with functions of vacant posts temporarily and since both
the writ petitioners were charged for corruption and misconduct several
times in their service tenure, the authority did not consider proper to
place them in charge of responsible post.

We note that in 226th meeting dated 26.05.2012, the Board of
Secondary and Higher Secondary Education, Rajashahi authorized the
Chairman of the Board to place persons in current charge of vacant
posts and subsequently by order of the Chairman dated 30.06.2012.11
(eleven) persons were placed in current charge of vacant responsible
posts on condition that the placement will not be considered as

promotion. On 16.05.2012, the Board took a decision about procedure to
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fill up vacant posts for promotion wherein numbers were fixed for the
annual confidential report, educational qualification and examination
and viva-voce also. It is vital to note that due to allegations of corruption
and misconduct, the authority did not consider the petitioners to be
eligible for the posts.

In view of the above discussions made hereinbefore, we do not

find any merit in this Rule ”

In the said judgment this Court has also made an adverse remark
against the respondent No.8, the petitioner in Writ Petition No.11742 of
2012, who being aggrieved moved the Appellate Division by filing CMP
No.145 of 2014 (Annexure-I), which was ultimately disposed of vide
order dated 20.02.2014 with “No order”. In other words, the Appellate
Division did not interfere with the findings of the High Court Division.
Consequently, the findings of the High Court Division that placement in
current change was not considered as promotion and that respondent No.8
of the present writ petition was not considered eligible for the post on
charge of corruption, remained in operation.

Secondly, in the 232" Board meeting dated 24.04.2014 (Annexure-
I-1) following decisions were taken by the Board:
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In the 234™ Board meeting dated 01.11.2014 (Annexure-I-2)
following decision was taken by the Board:
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And, in the 241" Board meeting dated 18.03.2017 (Annexure-1-3)

following decision was taken by the Board:
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At this juncture, the learned Advocate appearing for the petitioner
drawing attention to Annexure-1-4, office order dated 09.07.2017 issued
by the Secretary of the Board on behalf of respondent No.2 goes to
contend that following the decisions of 232", 234™ and 241" Board
meeting Selection Committee-1 gave recommendation for promotion to
the respective candidates on 21.04.2017, which was approved by the
Board in its 242" Board meeting dated 10.06.2017 and that said order has
been duly acted upon by giving promotion to the respective selected
recommended candidates. But prior to issuance of the impugned order
dated 15.01.2020 (Annexure-J) neither there was any recommendation of
the Selection Committee for giving promotion to the respondent Nos. 4-9
nor there was any approval of the Board to that effect in compliance of
Rule 2 of the Service Rules, which 1s further corroborated from

Annexure-N to the affidavit-in-opposition filed by respondent No.2.
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In this regard, we have examined the list of recommendation dated
21.04.2017 of the Selection Committee-1 (Annexure-N of the affidavit-in-
opposition), which has been relied upon by the respondent No.2 for giving
promotion to the respondent Nos.4-9 in the 1st Class posts.

On careful examination of the same it appears that out of 36(thirty
six) departmental candidates including respondent Nos.4-9, the name of 9
(nine) candidates were recommended in the list of Selection Committee
dated 21.04.2017 for promotion. Ultimately, they were given promotion
in the respective posts vide order dated 09.02.2017 (Annexure-I-4).
Interesting to observe that in the said list the name of the respondent
Nos.4-9 were also enlisted, but they were not recommended for
promotion.

Question, thus, remains, when the recommendation of the Selection
Committee-1 dated 21.04.2017 has been acted upon by giving promotion
to the respective candidates with the approval of the Board as such, basing
on the said list dated 21.04.2017 where the names of the respondents
concerned were not recommended, can the respondent No.2 give
promotion to those respondents on the plea that it is subject to approval of
the Board? The simple answer is “No”.

Admittedly, subsequent to the list dated 21.04.2017 prepared by the
Selection Committee-1, no further list of the Selection Committee has
been produced before this Court by the respondent No.2.

Secondly, the earlier list dated 21.04.2017 has already been acted
upon by giving promotion to the recommended candidates with the
approval of the Board vide order dated 09.02.2019 (Annexure-I-4).

Hence, basing the said list giving promotion to the respondent Nos.4-9 by
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the respondent No.2 without having recommendation of the Selection
Committee is a flagrant violation of Rule 2 of the respective Service
Rules.

Thirdly, the respondents concerned who were holding the post of
7th grade, were given promotion to 5th grade, which is a further violation
of the said Rule, for, promotion shall be given from the grade next below,
as provided under Rule 2. It is further pertinent to observe in this regard
that vide said Rule 2, the Chairman of the Board has power to fill up
temporary and casual vacancies by local arrangement with the approval of
the Board. In other words, permanent vacant posts cannot be filled up by
promotion without the recommendation of the Selection Committee and
approval of the Board.

Since the impugned order dated 15.01.2020 has been issued without
the recommendation of the Selection Committee hence, we have no
manner of doubt to find that it has no mandate of law. Rather, said order
is a glaring instance of abuse of the administrative power of the
respondent No.2. Moreover, because of issuance of the said questionable
impugned order the petitioner has been deprived of his right to be
considered for promotion.

In view of the above findings that the impugned order of promotion
has been issued by the respondent No.2 unlawfully hence, taking the plea
that said order having not been acted upon with the approval of the Board
and as such, is premature, is nothing but a device being resorted to by the
said respondent to cover up the said questionable order which is under
challenge in the instant Rule. Accordingly, the submissions so made by

the respondents concerned to that effect, falls through.
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Last but not the least, this Court while disposing of Writ Petition
No.11742 of 2012 made some adverse remarks on respondent No.8 of the
present writ petition. In the presence of those remarks giving promotion to
the said respondent further taints the impugned order of promotion.

Considering the facts and circumstances and the observations and
findings so made above, we find substance in the instant Rule.

In the result, the Rule is made absolute.

The impugned office order vide Memo No.2005/Establishment
dated 15.01.2020 issued under the signature of the respondent No.2
promoting the respondent Nos.4 to 9 in 1* Class posts and upgrading their
pay scale at 5™ grade of National Pay Scale, 2015 at Tk.43,000-69,850/-
in violation of Rule 2 of the Service Rules, 1965 of the Board of
Intermediate and Secondary Education, Rajshahi (Annexure-J), is hereby
declared to have been passed without lawful authority and hence, of no
legal effect.

The Board of Intermediate and Secondary Education, Rajshahi
represented by its Chairman is hereby directed to follow the respective
Service Rules in strict compliance of law in case of promotion in future to
fill up the respective permanent vacant posts of the said Board.

There will be no order as to costs.

Communicate the judgment and order to the respondents concerned

at once.

Muhammad Mahbub Ul Islam, J:

I agree.

Montu (B.O)



