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.Md. Bashir Ullah, J 

 

 The Additional Sessions Judge, Chapainawabganj has 

made this reference under section 374 of the Code of 

Criminal Procedure (“The Code”) for confirmation of the 

death sentence awarded upon condemned prisoner Abdul 

Malek on 25.09.2017 in Sessions Case No. 90 of 2010 

arising out of Shibgonj police station Case No. 19 dated 

10.10.2009 corresponding to GR No. 414 of 2009 convicting 

the condemned-prisoner Abdul Malek under section 302 of 

the Penal Code and sentencing him thereunder to death and 

to pay a fine of Taka 10,000/- and also convicting him under 

section 201 of the Penal Code and sentencing him thereunder 

to suffer rigorous imprisonment for 7(seven) years and to pay 

a fine of  Taka 5,000/-, in default, to suffer simple 

imprisonment for 03(three) months more. 

 Against the aforesaid judgment and order the 

condemned prisoner filed Jail Appeal No. 406 of 2017 which 

was subsequently converted to Criminal Appeal No. 10366 

of 2017. Since the reference and appeals have arisen out of 
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the same judgment and order of conviction and sentence, 

there have been heard together disposed of by this judgment.  

 The prosecution case, in brief, is that PW1 Tobzul 

Islam lodged First Information Report (FIR) with 

Chapainawabgonj police station at 18.15 hours on 

10.10.2009, alleging, inter alia, that deceased Rubel, son of 

informant returned from abroad for few months ago. His 

friend Malek took loan of Taka 18,000/- from him. When, 

Rubel demanded the amount from Malek. But instead of 

payment he planned to kill Rubel. Accused Malek went to 

the informant’s house on 04.09.2009 and took Rubel with 

him to Chouhan’s beel saying to show him a garden but 

thereafter he did not return home. The informant then asked 

accused Malek about Rubel but in reply he spoke in a 

different language. The informant tried to get the trace of his 

son for more than a month searching in all possible places 

but failed. He then went to the house of accused Malek at 

about 09.00 am on 10.10.2009 and asked him to go to a 

Kobiraj (astrologer) with him. But accused Malek without 

stating anything to the informant told his father and uncle to 

stop mouth of the Kobiraj paying him Taka 10,000/- only. 
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On interrogation of his father the accused admitted that he 

killed Rubel on 04.09.2009 in Khaleque’s sugarcane field at 

Chouhan’s beel. The father of the accused informed the 

chairman and member of the locality about the matter. 

Getting information, the chairman through local chowkidar 

(security guard) detained Abdul Malek and brought him to 

the union parishad office where in presence of the local 

people he admitted that he killed Rubel on 04.09.2009 

inflicting injury with Hashuya (sickle). Accused Malek also 

confessed that one month and two days after the occurrence 

he went to the place of occurrence and finding bones of 

various organs of Rubel took those inside a bag and threw 

into the water of the canal situated beside Chouhan bridge. 

The chairman then informed the matter to the police station. 

Police came to the office of the union parishad. Then, they 

went to the place of occurrence and recovered the skeleton 

and the clothes of Rubel as pointed by the accused. The 

informant identified the skeleton of Rubel looking his shirt. 

Police recovered Hashuya which was used in the killing and 

a gunny bag (sack) from the house of accused Malek. The 

case was lodged under section 302/201 of the Penal Code.   
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A Sub-Inspector (SI) of Shibgonj police station Md. 

Shorab Hossain, investigated the case. He visited the place of 

occurrence, made an inquiry prepared a report and sent the 

dead body to the morgue for holding post-mortem 

examination. He also prepared sketch map, recorded 

statements of witnesses under section 161 of the Code and 

finally submitted charge sheet against the sole accused under 

sections 302 and 201 of the Penal Code.  

Eventually, the case was transferred to the Court of 

Additional Sessions Judge, Chapainawabgonj who framed 

charge against the accused under sections 302/201 of the 

Penal Code on 09.06.2010. The charge so framed was read 

over to him, to which he pleaded not guilty and claimed to be 

tried. 

In the trial, the prosecution examined 13(thirteen) 

witnesses among 24(twenty four) cited in the charge-sheet 

and the defence duly cross-examined them but the defence 

examined none.  

After conclusion of examination of the prosecution 

witnesses, the learned Judge examined the accused under 
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section 342 of the Code where he claimed his innocence 

again.  

The defence case, as could be gathered from the trend 

of cross-examination of the prosecution witnesses and the 

examination under Section 342 of the Code, is total denial of 

the prosecution case and claimed that the accused was not at 

all involved with the alleged killing and he has falsely been 

implicated in the instant case out of grudge and enmity with 

the chairman of local union parishad and he became a victim 

of circumstances by his enemies. The alleged extra judicial 

and judicial confession is not true and voluntary rather the 

same was obtained by coercion and torture. The recovered 

bones did not belong to Rubel. The prosecution implicated 

accused Malek showing another person’s bones.  

The trial Court, on consideration of the evidence on 

record, found the accused guilty of the charge leveled against 

him under section 302 of the Penal Code and sentenced him 

thereunder to death and to pay a fine of Taka 10,000/- and 

under section 201 of the Penal Code and he was sentenced to 

suffer rigorous imprisonment for 07(seven) years and to pay 

a fine of Taka 5,000/-, in default, to suffer simple 
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imprisonment for 03(three) months more, by its judgment 

and order dated 25.09.2017 and sent this reference under 

section 374 of the Code to confirm the death sentence.  

Mr. Zahid Ahammad (Hero), learned Assistant 

Attorney General takes us through the judgment and order of 

conviction and sentence and other materials on record. Mr. 

Md. Giasuddin Ahammed, learned Deputy Attorney General 

then submits that the condemned prisoner confessed his guilt 

which has been recorded by PW9 Mainuddin, a Senior 

Judicial Magistrate under section 164 of the Code of 

complying with the provisions of law. His confession is 

found true, voluntary and inculpatory in nature. He further 

submits that the prosecution has proved the charge leveled 

against the condemned prisoner beyond all reasonable doubt. 

The date, time, place and manner of occurrence has been 

proved by corroborative evidence of witnesses. He then 

submits that the bones of the deceased and the sickle were 

recovered on pointing out of the accused and hence, he has 

rightly been found guilty by the trial Court. He prayed for 

acceptance of the death reference and dismissal of the appeal 



 8

by upholding the judgment and order of conviction and 

sentence of the condemned prisoner. 

 Mr. S. M. Mahbubul Islam, learned Advocate 

appearing on behalf of the condemned prisoner submits that 

Rubel was missing for more than a month but the family 

members of the deceased filed no GD Entry to that effect the 

FIR was lodged after one month and six days without any 

explanation for the delay which creates serious doubt about 

the prosecution case. The vital witness such as Mobin 

chairman and ward member Fazlul Haque were not 

examined.  

 He nextly submits that the statement recorded under 

section 164 of the Code is not true and voluntary. The 

accused was produced before the Magistrate after 24 hours of 

his arrest. The Magistrate PW9 failed to follow the 

mandatory provisions of law of section 364 of the Code and 

did not properly ask the question of Column 5 to the accused.  

 Learned counsel contends that the prosecution tried to 

prove the case by producing the bones and skeleton of an 

unknown deceased. The prosecution could have done DNA 

test of the bodies to confirm that those were of the deceased. 
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Moreover, PW11, Dr. Khairul Kabir, failed to pass any 

definite opinion regarding the cause of death of the man 

whose bones were recovered. 

 He further submits that digging a hole to hide a dead 

body with a Hashuya is entirely unbelievable. It is surprising 

that convict went to see the body of Rubel after one month 

and two days of the occurrence and saw the skeleton but 

nobody saw it and got any lousy smell of rotten dead body. 

The bag from which the skeleton was recovered was not 

seized under any seizure which raises a serving doubt about 

the prosecution case.  

 He nextly submits that there was enmity between 

Malek and Rubel due to monetary transactions and it cannot 

be believed that at the time of visiting the garden Malek was 

carrying an 18 inch Hashuya but Rubel did not see it and did 

not raise any objections. 

 Mr. Islam further contends that the trial court did not 

mention the name of the deceased, the recovery of the bones 

of the deceased from the canal namely Chouhan beel and the 

confessional statement in the charge and therefore, the charge 

being not specific is defective. Passing of conviction and 
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sentence of the appellant upon such a defective charge cannot 

be sustained. The poor tender aged young man has been 

languishing in Jail since 10.10.2009 i.e. more than 14 years, 

specially in condemned cell from 25.09.2017. He finally 

prayed for rejection of the death reference and allowing the 

appeal by setting aside the judgment and order of conviction 

and sentence passed by the trial Court.  

To consider the merit of the case and analyze the facts, 

let us visit the evidence of prosecution witnesses.  

PW1, Tobzul Islam, is the informant and father of the 

deceased. He stated that deceased Rubel went to Dubai and 

stayed there for one year. Then he returned with some 

money. Accused Malek was Rubel’s friend who took Taka 

18,000/- from him as a loan. When Rubel asked him to return 

the money he wanted to repay it by selling the cow. Malek 

came to the house of Rubel at 9:00 a.m. on 04.09.2009 and 

proposed him to show a garden at Chouhan beel (canal). 

Rubel went with him to see the garden but did not return. He 

further stated that when he asked Malek, whereabouts of 

Rubel he kept saying different things at different times. He 

(informant) tried to find out Rubel but failed. When, he asked 
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Malek and his father that he would go to Kabiraj (astrologer). 

Then Malek’s father stated that he would kept the astrologer 

mum by paying Taka 10,000/-. At the query of his father 

Malek disclosed that he killed Rubel. Malek’s father 

informed the matter to the member and chairman. The 

chairman and member brought Malek to Mobarakpur union 

parishad by sending chowkidar (security guard). In the union 

parishad Malek disclosed that he stabbed Rubel in the throat 

with a Hashuya from behind at 11:30 am at Khaleque’s 

sugarcane field receiving which he fell on the ground and 

died. He dug a hole at the land of Khaleque and kept the dead 

body into it covering with leaves of sugarcane. He visited 

Khaleque’s land after one month and two days and saw the 

skull and bones of hand and legs come out, then he put those 

in a bag and kept under the bridge of Chouhan beel. Upon 

hearing from Malek about the incident, the chairman and 

member of union parishad informed police about the matter.  

Police came and Malek told the incident to them. At pointing 

out by Malek police recovered the bones with bag kept under 

water. Police prepared an inquest report. The informant 

identified the bones as his son, seeing his shirt and T-shirt 
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vest (genji). Police took his signature in the inquest report. 

He proved the inquest report and identified his signature as 

exhibit-1 and 1/1, respectively. Police went to Malek’s 

residence after recovery of the dead body and recovered a 

Hashuya and a bag, as shown by him. Malek used it in the 

killing. He stated that the delay occurred due to searching of 

his son for one month. Police produced Malek to the Court 

and he made a confessional statement to the Magistrate. The 

police sent the bones for post mortem examination. He 

proved the FIR and identified his signature as exhibits-2 and 

2/1, respectively. He also proved Hashuya, check shirt and T-

shirts as material exhibits-‘Ka’ and ‘Kha’. He identified the 

accused on the dock. 

In cross-examination, he stated that Afsar member was 

in charge due to the absence of the chairman. He had a good 

relation with Afsar. He went to the chairman when he 

brought Malek through chowkider. Malek was brought by 

Imam chowkidar, dafadar and Fazlu member. He was at the 

bazar when Malek was apprehended and brought to the 

Union Council office. Afsar called him. After reaching, he 

found Malek guarded by chowkidar and dafadar. He saw 
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Malek and former chairman Mobin talking. He stated that 

Mobin resigned and Afsar was in charge. He denied the 

suggestion that Malek had enmity with Afsar chariman, and 

for that reason, he tortured Malek, bringing him through 

chowkidar and dafadar to implicate him in the case. He 

denied the suggestion that the chairman influenced the 

police, and Malek was compelled to make false confessional 

statements under coercion. He admitted that there is Hashuya 

in everyone’s house. He denied the suggestion that the 

recovered bones were not of Rubel and they brought bones of 

another man and identified it as Rubul’s. He denied the 

suggestion that Malek did not kill his son and he gave false 

testimony to implicate Malek. 

PW2, Md. Rafique is the brother of informant and 

uncle of the deceased Rubel. He stated that he knew accused 

Malek and victim Rubel. The incident occurred three and a 

half years ago at 11:30 a.m. in the land of Khaleque. The 

dead body was recovered from Chouhan beel. There was 

friendship between the accused and Rubel. Malek came to 

Tobzul’s (PW1) house on the date of occurrence and invited 

Rubel to visit a garden. Rubel went to see a garden with the 
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accused Malek. At that time, he was at Tobzul’s house. 

When Rubel did not come back, he and his brother visited 

Malek’s house within 3:30 to 4:00 pm. They failed to meet 

Malek that day, so they visited the following day. Malek was 

unable to answer Rubel’s whereabouts correctly. After a few 

days, Malek admitted the facts to his father and uncle. Then 

Malek’s father informed the matter to the chairman Afsar of 

Mobarakpur union. Afsar chairman brought Malek to the 

Union Council through chowkidar. Then he, informant and 

others were present. Malek was apprehended and brought by 

chowkidar after one month and six days after the incident. In 

reply to the question made by the chairman, Malek admitted 

that he called Rubel to show the garden at Khaleque’s 

sugarcane field and then hit him with a Hashuya from the 

back and killed him. After that, he kept the dead body by 

digging a hole in the land of Khaleque, covering it with 

leaves of sugarcane. After a few days, when the skeleton 

came out, he put it in a bag and kept under Chouhan beel’s 

water. The chairman called the police. The accused 

confessed the guilt in front of police. Police recovered 

Rubel’s body from Chouhan’s beel as pointed out by Malek. 
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Sirajul brought the bag from water. The bag contained 

Rubel’s bones, skull, parts of a check shirt and vest. Tobzul 

identified the dead body seeing his shirt. Police recovered 

Hashuya from Malek’s house at his showing. In reply to 

cross-examination, he stated that the chowkidar apprehended 

Malek upon the order of Afsar chairman. He denied the 

suggestion that there was a conflict between Afsar and 

Malek. He further denied that chairman Afsar brought Malek 

by Chowkidar to implicate him. He denied that Malek was 

beaten and detained at the council office.  

PW3, Md. Sirajul Islam, a neighbour of the informant, 

stated that he knew informant Tobzul, accused Malek and 

deceased Rubel. The occurrence took place at 11:30 am on 

04.09.2009 in Khaleque’s sugarcane filed. Rubel invited and 

called Malek on 04.09.2009 at 9:00 am to see the garden. 

Tobzul tried to find him out but Rubel did not return. Then, 

he asked Malek the whereabouts of Rubel. He wanted to 

know from Malek where his son was; otherwise, he would 

have gone to Kabiraj. After hearing that Malek confessed to 

his father Mahatab and uncle Rafique that he killed Rubel. 

Then Mahatab informed the chairman of union parishad that 
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his son Malek killed Rubel. The chairman brought Malek by 

chowkidar. The chairman interrogated, Malek and he said 

that he took Rubel to see the garden and when they reached 

Khaleque’s sugarcane field, he stabbed in the throat with a 

Hashuya from behind. Rubel fell down and died and he was 

buried in a hole in the ground of sugarcane field covered 

with sugarcane leaves. Malek also told that subsequently he 

went there and saw the bones, skull and shirt coming out of 

the hole. He then put those in a bag and hid them in a bit of 

water under the bridge of Chouhan beel. The chairman then 

called police, police arrived and took Malek to Chouhan 

beel. Accused Malek pointed the place where he put Rubel. 

He (PW3) and Malek went down into the water and took the 

bones out of the pit. Police had opened the bag through 

Malek and bones of the head, hand, limbs and torn vest and 

shirt came out. Rubel’s father saw the torn shirt and 

identified the shirt and bone of Rubel. Police prepared the 

inquest report and took his signature. He proved the inquest 

report exhibit-1 and identified his signature exhibit-1/2. 

Police seized the torn shirt and vest and prepared a seizure 

list. Then police went to the union parishad and seized the 
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Hashuya from Malek. He stated that Rubel and Malek had a 

friendship. Rubel returned from abroad and lent Taka 

18,000/- to Malek to purchase cow. When he demanded the 

lent money then Malek killed Rubel. He identified Malek in 

the dock.  

In cross-examination, he testified that Malek had 

disclosed the incident at the union parishad office. At that 

time, Amirul, Rejjak, Bairul, Moazzem, Kamal, Chutu and 

former chairman Mobin were present. Malek was surrounded 

by chowkidar and dafadar. Denying the suggestion, he stated 

that it is not true that accused Malek was brought to the 

Union Parishad and beaten by chowkidar and forced to tell 

that he killed Rubel. He denied that Afsar had enmity with 

Malek and hence Afsar Chairman blamed Malek for Rubel’s 

murder. He denied that no bones of Rubel was recovered 

from Chouhan beel and Afsar chairman filed a case against 

accused Malek with bone and skeleton of an unknown man.  

PW4 Abdur Rajjak is a neighbour of the deceased. He 

stated that he knew Tobzul, deceased Rubel and accused 

Malek. The occurrence took place four and half years ago at 

around 11:00 am to 11:30 am at Khaleque’s sugarcane field. 
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Rubel went to Dubai and brought some money after staying 

there for one year. He was a friend of Malek. Rubel 

borrowed Taka 18,000/- to Malek. When Rubel requested 

Malek to refund his money, Malek refused to pay showing 

various causes. One day, Malek came and took Rubel with 

him to show a mango orchard. After this, Rubel did not 

return. When Rubel did not come back, Rubel’s father asked 

Malek about Rubel. Malek refused to tell about Rubel and 

then Tobzul said that he would go to ‘Kabiraj’. Thereafter, 

one day Malek told his father and uncle that he had killed 

Rubel. Malek’s father then told it to the chairman. The 

chairman called Malek to the council office by the chowkidar 

and dafadar. When the chairman interrogated Malek then he 

informed that he had taken Rubel to the mango garden and 

had killed him. After killing, he buried the dead body and 

covered it with sugarcane leaves. Later on, he went to see the 

dead body again and found bones skull and torn clothes. 

Then he put the bones and torn clothes in the mud in 

Chouhan’s beel, carrying by a sack. The chairman called 

police and took Malek to Chouhan’s beel bridge. Malek 

showed the place where the sack was dropped. He further 
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deposed that Malek and Serajul went into the water and 

found the sack. In the sack, there were bones of the head, 

hands, legs and torn clothes. Seeing the clothes, Tobzul 

identified them as of his son’s. The constable prepared 

inquest report and took his signature. He proved his signature 

marked as exhibit-1/3. He identified the accused, Malek in 

the dock. 

In cross-examination, he stated that the chowkidar 

brought Malek to the union parishad office. He denied the 

suggestion that there was enmity between Afsar chairman 

and Malek and hence, Afsar brought him and imposed the 

responsibility of murder upon him. He also denied the 

suggestion that Malek was tortured.   

PW5 Md. Ibrahim is a cousin of the informant. He 

stated that the incident took place in Malek’s sugarcane field 

at 11:30 am about four and a half years ago. Malek went to 

Tobzul’s house at 09:00 am and called Rubel away to show a 

garden. After this, Rubel never came back. Tobzul searched 

for Rubel but could not find him out and then asked Malek 

about Rubel’s whereabouts. Malek answered that he did not 

know about Rubel. Tobzul then threatened that he would go 
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to Kabiraj. In order to stop the mouth of Kabiraj Malek 

wanted to pay Taka 10,000/- (ten thousand). Malek then told 

his father and uncle about the incident, then Malek’s father 

informed it to the chairman. The chairman brought Malek by 

the chowkidar to the council office. The chairman asked 

Malek about the incident then, he admitted that he took 

Rubel to the sugarcane field of Khaleque and killed with a 

“Hashuya. Thereafter, he dug some places and covered the 

body with sugarcane leaves. A few days later, when Rubel’s 

bone and skull came out, then he kept those under the little 

water of Chouhan’s beel with a sack. The chairman called 

police and informed them about the incident. Malek and 

Sirajul went into the water and brought the sack. He further 

stated that the bag was opened and bones of leg and hand, 

skull and parts of shirt were found. Tobzul identified by 

looking at the part of the shirt. On query, Malek admitted 

that he killed Rubel with a Hashuya. 

In cross-examination, he stated that he did not see 

when Rubel was called on and taken away. He searched for 

Rubel and asked Malek for several times. He was not present 

at the council office when Malek disclosed the incident. He 
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denied the suggestion that no bone was recovered from the 

Chouhan’s beel. 

PW6 Md. Tajul Islam, guard of 4 No. Mobarakpur 

union of Shibganj stated that the incident took place on 

04.09.2009. He was working in office at 11:00 am on 

10.10.2009. The acting chairman called him along with 

security guard Jafar Ali and Imam Ali and directed them to 

go to the house of Mahatab and to bring Mahatab’s son 

Malek. On the instruction they went to the Mahatab’s house 

and brought accused Malek to the union parishad office. The 

chairman interrogated Malek and he admitted that he kept 

dead body of Rubel in a sugarcane field and later on put the 

body in the water of Chouhan’s beel. Then the chairman 

reported it to the Shibgonj police station. The police came 

and officer-in-charge interrogated Malek and then the 

accused again confessed the guilt. Malek showed the place 

where he kept the body of Rubel. Two or three persons went 

down into the water and recovered bones of the deceased. 

Police also recovered Hashuya with a bag from the house of 

Malek. Police made a seizure and prepared a list. He proved 

the seizure and identified his signature exhibits-3 and 3/1, 
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respectively. He also identified Hashuya and gunny bag as 

material exhibits-‘Ka’ and Ka(1). 

In cross-examination, he stated that at that time the 

chairman was in charge. He denied the suggestion that they 

tortured the accused on the instruction of the chairman and 

compelled him to make confession. He did not know the 

names of two to three persons who went to the water. The 

bones were kept open underwater. Police brought the bones 

wrapped in a cloth. He denied the suggestion that there was 

enmity between Afsar chairman and the family of the 

accused and for that reason the chairman called accused 

Malek and brought the allegation of murder of Rubel.  

PW7 Md. Jafar Ali was a staff of Union Parishad. He 

stated that the chairman directed him to bring Malek. He, 

Taijul and Imam went to the house of Malek and brought 

him to union parishad. The chairman asked Malek about 

Rubel then he admitted that he killed Rubel in the sugarcane 

field of Khaleque and kept the bones under water in Chouhan 

beel. The chairman informed the officer-in-charge of 

Shibgonj Police Station. The OC came and Malek disclosed 

the incident in front him.  Bones were collected from 
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Chouhan beel, as shown by Malek. On query, Malek 

admitted that he killed Rubel with a Hashuya. Malek took 

out the Hashuya from a sack. Police prepared a seizure list in 

the union parishad office. He proved the seizure list exhibit-3 

and identified his signature thereon exhibit-3/2.  

In cross-examination, he stated that he did not know 

the names of two to three persons who went to the water to 

collect the bones. The bones were kept open and not in a 

sack. He stated that Hashuya as seized is available in every 

house and used for household purposes. He denied the 

suggestion that Afsar chairman conspired to implicate Malek 

in the case.  

PW8 Md. Imam is a village Police who is a witness to 

the seizure. He worked at the union parishad office. The 

chairman directed Tajul, Jafar and him to bring Malek. Then, 

they brought him before the chairman. On interrogation by 

the chairman, Malek disclosed that he killed Rubel and 

buried him in Khaleque’s sugarcane field. Later he threw the 

bones into the water of Chouhan’s beel and that bones were 

recovered there from. On query, Malek said that he killed 

Rubel by Hashuya and it was kept in his house. Malek 
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brought out the Hashuya from a sack. He proved the 

Hashuya and sack as material exhibits-‘Ka’ and ‘Ka/1’. He 

proved the seizure list as exhibit-3 and identified his 

signature thereon as exhibit-3/6. 

In cross-examination, he denied the suggestion that he 

tortured Malek as per the instruction of chairman and 

implicated him in the murder. He further denied the 

suggestion that he implicated Malek in the case, showing the 

bones of another man. 

PW9 Md. Mainuddin, Senior Judicial Magistrate, 

recorded the confessional statement of the accused under 

section 164 of the Code. He stated that he followed the 

provisions of the law at the time of recording the accused’s 

statement. He stated that SI Shohrab brought Abdul Malek at 

03:00 pm on 11.10.2009 for recording his confession. He 

was kept in the custody of MLSS Md. Ismail. The accused 

was given 03(three) hours time for reflection. He further 

stated that the recorded statement was read over to the 

accused and he put his thumb impression in his presence. 

The confessional statement was proved as exhibit-4. 
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In cross-examination, he stated that he did not state in 

the form of the confessions the time of starting and ending 

the recording. He also denied the suggestion that the accused 

made confession out of fear as tutored by police.   

PW10 Afsar Ali is the acting chairman of Mobarakpur 

union and a witness to the inquest. He stated that Mobin 

chairman informed him through phone call that accused 

Malek had killed Rubel and police along with the security 

guard would go to the residence of Malek. Then he sent 

Jafar, Imam and Tajul there. They informed him through call 

of mobile phone that Malek was staying in his house and 

then he asked to bring Malek to the union parishad. They 

brought Malek accordingly and the OC came. He 

interrogated Malek who admitted of killing Rubel by sickle 

and keeping the body in the sugarcane field. He stated that he 

went to the sugarcane field with Malek and police but the 

dead body was not found there. On interrogation, Malek 

informed that he threw the bones into Chouhan’s beel. They 

went there and the bones were collected from water. Police 

held inquest and prepared a report and took his signature. He 
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proved the report and identified his signature thereon as 

exhibits-1 and 1/4. 

In cross-examination, he denied the suggestion that 

there was enmity with Malek when he was acting chairman. 

He brought Malek through chowkidar and dafadar when 

Mobin chairman informed him. The OC came within two 

minutes of apprehending Malek. and interrogated him. He 

did not know whether police ill treated Malek. He further 

denied the suggestion that out of conspiracy, he forced Malek 

to make the confession. 

PW11 Dr. Md. Khairul Kabir held post-mortem 

examination of the bones and skeleton. He deposed that a 

board consisting of 03(three) member’s conducted the post-

mortem examination of deceased Rubel as per the 

identification of constable Hazrat Ali. They got some bones 

of the dead body. He further deposed that he could not 

ascertain the cause of death. He proved the post-mortem 

report exhibit-5 and his signature thereon exhibit-5/1. The 

defence declined to cross-examine him. 

PW12 Md. Sohrab Hossain an Inspector of Police is 

the first Investigating Officer. He stated that at 12:05 pm on 
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10.10.2009 he received information through a phone call that 

a dead body was found at Monohorpur Union. He rushed 

there and saw accused Malek in the custody of the chairman 

of union parishad. He interrogated the accused who answered 

that he had killed Rubel and buried the body in a sugarcane 

field and thereafter kept the body under water. He with his 

force seized Rubel’s torn shirt, parts of the T-shirt, part of the 

skull and bones of leg and hand as shown by the accused. He 

proved seizure exhibit-10. He recovered an 18-inch length 

Hashuya and a sack from the Khaleque’s sugarcane field as 

shown by the accused Malek. He made a seizure and 

prepared a list exhibit-3. He further proved the inquest report 

exhibit-1. 

In cross-examination, he stated that he had seen Malek 

at the council office. The chairman and victim’s father 

produced the accused. The dead body was unidentifiable. 

Only bones were seen. Rubel’s father identified the shirt and 

T-shirt of the deceased. He did not send sickle for chemical 

examination. He did not get any sign of a stab on victim’s 

shirt and T-shirt. People apprehended accused Malek at 

10:30 a.m. on 10.10.2009. He brought the accused to the 
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police station at 05:00 pm and sent him to the Court the next 

day at 09:30 to 10:00 am and the magistrate received the 

accused at 11:00 am. He denied the defence suggestion that 

the accused made the confession on coercion and threat. 

PW 13 Md. Jamal Uddin, an SI of police and the 

second IO who submitted the charge sheet. He stated that he 

visited the place of occurrence again and found the 

investigation done by the previous officer correct. After 

completing investigation he submitted charge sheet No. 30 

on 31.01.2010 against sole accused Malek.  

In cross-examination, he stated that mother of the 

deceased filed a case against five persons and Malek was 

included in that case. 

It transpires that with the defence case is that the 

recovered skeleton and bones are not of Rubel. The bones 

belong to someone else and collected to implicate Malek in 

the case of murder of Rubel due to enmity with Afsar 

chairman and his team. In the application for retraction of the 

confession which was filed on 03.03.2014, i.e., before 

examination of prosecution witnesses, it has been stated: 
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ÒMÖvg¨ `jv`wji Kvi‡Y Avmvgx Avt gv‡jK †K dvumvBevi Rb¨ 

ZrKvjxb GjvKvq ÿgZvkvjx †Pqvig¨vb Gi `vwqZ¡ cvjbKvix 

Avdmvi Avjx I Zvnvi `jxq †jvKRb Avt gv‡jK †K Zvnvi 

†jvKRb w`qv †Rvic~e©K _vbvq awiqv Avwbqv AÁvZ †Kvb 

jv‡ki Lywj I nvo msMÖn Kwiqv Zvnv‡K iæ‡e‡ji nZ¨vKvix 

iæ‡c cÖwZcbœ Kwievi D‡Ï‡k¨ cywjk‡K Ab¨vqfv‡e cÖfvevweÄa 

Kwiqv Zvnv‡`i Øviv Avt gv‡j‡Ki Dci AgvbywlK wbhv©Zb 

Kwiqv Zvnv‡`i †kLv‡bv g‡Z weÁ RywWwkqvj g¨vwR‡óªU 

mv‡n‡ei m¤§y‡L ¯̂xKv‡ivw³ g~jK e³e¨ w`‡Z eva¨ K‡i|Ó 

Unfortunately, the prosecution could not try to prove 

properly that the recovered bones were of Rubel not of 

anybody else. The learned Advocate for the condemned-

prisoner also contended that the prosecution had tried to 

prove the case by showing the bones of others and the so 

called bones were not tested by holding DNA test. The 

prosecution should have done such modern test but they 

deliberately ignored it. We find substance in the submission 

made by the learned defence counsel. The prosecution 

miserably failed to substantiate that the recovered skeleton is 

of Rubel. DNA evidence can provide definitive proof. The 

accuracy and reliability of DNA analysis deserves paramount 
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importance. DNA evidence has contributed to more rigorous 

and scientifically informed approach to criminal 

investigations and prosecutions. DNA evidence has become a 

formidable tool for uncovering the truth. A fair investigation 

is necessary for complete justice. Scientific methods and aid 

in criminal investigation strengthen the pathway of fair 

justice. DNA provides scientific evidence beyond reasonable 

doubt in criminal investigations. 

PW11 Dr. Khairul Kabir did not provide any definite 

opinion regarding the cause of death. In his evidence he 

deposed, “jª−al ¢LR¤ q¡¢— f¡Cz jªa¥Él L¡lZ pÇf−LÑ ®L¡e g¡C¢äwp ¢c−a 

f¡¢l e¡Cz” In the post-mortem report it is opined: “In our 

opinion the above bony parts are of adult human skeleton.” It 

appears in the post-mortem examination report that nothing 

was mentioned about the bones that those were of male or 

female. Even the age was also not ascertained. The doctor 

depended on the guess of the police constable who brought 

the skeleton, mentioning name and age but he has not done 

the ossification of bones and taken chemical analysis and 

other modern methods suggested in the medical 

jurisprudence for ascertaining the identification, gender and 
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age of the deceased. Thus the prosecution case becomes 

absolutely doubtful. The recovery of the bones from water 

without any proof whose bones they are does not lead us to 

the irresistible conclusion that the recovered bones were of 

Rubel’s. As discussed above since it is not proved in 

evidence that the alleged bones actually comported with the 

bones of victim Rubel, the charge leveled against the accused 

under Section 201 of the Code does not deserve 

consideration. 

In this regard, we may refer to the decision in the case 

of Akhtar Hossain alias Babul Akhtar alias Akhtar Ali and 

another Vs. the State, 44 DLR (1992) 83, wherein it has 

been held: 

“The doctor has also failed to perform his duty 

properly as required under the medical 

jurisprudence referred to by the learned 

Advocate for the appellants. Modi’s Text 

Book on Medical Jurisprudence and 

Toxicology (20
th
 Edition at page 80) sets down 

certain principles in question and answer 

forms to be applied for ascertainment whether 
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it was a corpus of a human being and if so 

whether it is of a male or female and also for 

ascertaining the age of the person whose 

skeleton was produced before the doctor. The 

doctor depended on the guess work of the 

constable who escorted the dead body but he 

has not done the ossification of bones and 

taken recourse to chemical analysis and other 

methods suggested in the medical 

jurisprudence for ascertaining the age of the 

deceased. ... 

...The prosecution case becomes more 

doubtful. The recovery of the skeleton without 

any proof as to whose skeleton it was does not 

lead us to the irresistible conclusion that it was 

the skeleton of Shahida.” 

We also get support from Mohammad Siddiqur 

Rahman and others Vs the State, reported in (1987) 7BLD 

(AD) 93, wherein it was held by Apex Court: 

“It is true that six human skeletons were 

recovered after 4
1

2
  years in pursuance to their 
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skeletons only is hardly acceptable. The 

identification by with reference to their 

skeletons only is hardly acceptable. The 

identification by reference to the skeletons is 

itself doubtful in view of late introduction of 

this story through the mouth of the witnesses for 

the first time in court...” 

Any other evidence or witness did not corroborate it. 

PW2, Rafique stated in his evidence that he was present there 

when Malek called away Rubel. Although PW1 stated that he 

after watching the torn shirt and T-shirt identified the body of 

his deceased son but it is beyond the common prudence that 

how a dead body could be identified in such an  abstract way 

after one month and six days when only some of the bones of 

the deceased are recovered from under water and such way 

of identification has definitely came out of the blue and does 

not lead to satisfaction and he failed to answer in cross 

examination that at that particular time what dress of what 

colour Rubel put on his body.  

We find a contradiction between the evidence led by 

PWs 2, 3, 5, 6, 7 and 10 regarding the recovery of the bones 
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of the deceased and the bag from which bones alleged to 

have been recovered. PW2, Rafique deposed that Siraj 

collected a bag from the canal and PW3 Siraj said that police 

opened the bag with the hand of Malek. PW5 also deposed 

that Sirajul brought the bag from water. On the other hand 

PW6 Taizul Islam deposed that the bones were kept open 

under water. PW7 Md. Jafar Ali corroborated the evidence 

made by PW6 that the bones were kept open and not in a 

bag. PW10, Afsar Ali stated that the bones were collected 

from the water.  

  The evidence referred to above shows that some 

witnesses said the bones were lying in the water, and some 

said the bones were kept in a bag. Such inconsistency creates 

serious doubt which goes in favour of the condemned-

prisoner. Moreover, it appears from the seizure lists that no 

bag was seized and exhibited from which the alleged bones 

of Rubel were recovered.   

 It is alleged by the prosecution that Malek killed Rubel 

with an 18 inch Hashuya and the dead body was buried by 

digging the land of Khaleque’s sugarcane field by the 

Hashuya. The learned defence lawyer made the argument 
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that it is not believable that a huge hole was made by digging 

soil with a Hashuya to hide an adult’s dead body. He also 

argued that the bones were recovered after one month and 

two days but nobody saw it and no one got any lousy smell, 

which is surprising. He further argued that there was enmity 

between Malek and Rubel but when Malek called Rubel to 

visit a garden he went with him, but it was not seen by Rubel 

that Malek was carrying an 18 inch Hashuya which creates 

serious doubt about the fact. We find substance in the 

submission made by the defence lawyer. We also find that 

PW1 Tobzul Islam and PW2 Md. Rafique stated in their 

evidence that there was enmity between Malek and Rubel 

and they saw Malek offered and called to show Rubel a 

mango orchard and Rubel went to visit garden with Malek. 

But PW1 and PW2 did not state that they saw Malek 

carrying a Hashuya or a bag with him. Malek carried an 18 

inch sickle might be seen by Rubel or PW1 and PW2, but 

there is no satisfactory answer to this unbelievable incident. 

According to the case of the prosecution that Malek and 

Rubel maintained a bad relationship and at the same time, it 

is also the case of prosecution that Rubel responded the 



 36

invitation of Malek to visit a mango garden deliberately and 

such circumstances definitely make the prosecution case 

doubtful. 

 PW12, Md. Sohrab Hossain, Inspector of Police, 

seized the Hashuya and bag and prepared the seizure list 

marked as exhibit 3. In evidence he stated: ""a¡lfl Bp¡j£ 

j¡−m−Ll ®cM¡−e¡ j−a, 500 NS c§−l Bx M¡−m−Ll BM−ra q−a HL¢V 

q¡p¤u¡ 18 C¢’ mð¡, Q−Vl hÉ¡N EÜ¡l L¢l J a¡¢mL¡ j§−m Së L¢lz'' But 

PWs 1, 2, 6, 7, 8 and 10 deposed that the Hashuya was seized 

from Malek’s house. PWs 3, 4 and 5 stated in their 

examination-in-chief that a Hashuya was recovered but they 

did not mention from where it was seized.  Thus it transpires 

that the sickle seized under exhibit-3 is not proved in 

evidence through which prosecution wants to believe the 

Court the commission of offence.  

  We also find discrepancies in the statements relating 

to the financial transactions. In his confessional statement 

Malek stated that he gave a loan of Taka 11, 000/- to Rubel. 

When Rubel returned from Dubai then he asked to repay and 

accordingly Rubel paid Taka 18, 000/-. On the other hand it 

is stated in FIR that Rubel gave loan of Taka 18,000/- to 
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Malek which apparently contradicts the confessional 

statement of Malek made under section 164 of the Code with 

the statement made in the FIR and in such circumstance the 

case of the prosecution falls through according to the settled 

principle of law. 

Learned defence lawyer contends that deceased Rubel 

was missing for more than a month but his family members 

did not file any GD Entry regarding his missing. The FIR 

was lodged after one month and six days on receipt of 

instructions from the acting chairman who alleged to have 

conspired to implicate Malek which creates serious doubt 

about the prosecution case. Against this backdrop, we have 

carefully perused the FIR, evidence and other materials on 

record. In the FIR and in evidence PW1 stated that Malek 

called away Rubel at 9.00 am on 04.09.2009 and thereafter, 

he did not return. The informant asked Malek on several 

occasions about Rubel’s whereabouts but Malek replied 

different things in different times. When Malek was 

apprehended by chowkidar-dafader and brought to the union 

parishad office by the acting chairman on 10.10.2009, he 

disclosed about the incident and the informant lodged FIR at 



 38

06.15 pm on 10.10.2009 with Shibgonj police station. In the 

meantime, one month and six days elapsed but no GD entry 

or case was filed by him or by any member of his family 

with regard to missing. Even Rubel’s family members should 

have informed the local chairman-member. This kind of 

silence and inaction of by Rubel’s family is questionable.  

 Learned defence counsel also contends that the trial 

court did not mention the name of the deceased, the recovery 

of the bones of the deceased from the canal namely Chouhan 

beel as pointed out by the accused and about the confessional 

statement in the charge and thus the charge was framed in a 

vague manner at the expense of defence and as such the 

conviction and sentence passed by the trial Court is not 

sustainable in law inasmuch as the accused has been 

seriously prejudiced in his defence as he was not given 

reasonable opportunity of confronting the charge with full 

particulars while the witnesses were examined. 

 The charge form is quoted below to examine the 

grievances raised by the learned defence lawyer: 

ÒGKwU Awf‡hvM 

[1898 mv‡ji 5 bs AvBb, 5 bs Zdwmj, 28 (1) bs] 

(‡dŠR`vix Kvh©wewai 221, 222, 223 aviv) 
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(1) g¨vwR‡óª‡Ui bvg I Awdm, Avwg (1) †gvt Av‡bvqvi †nv‡mb,  

BZ¨vw`                       `vqiv RR, PvucvBbeveMÄ| 

(2) Avmvgxi bvg                 GZØviv Avcwb (2) Avt gv‡jK  

                              †K wb¤œwjwLZiƒ‡c Awfhy³ 

                               Kwi‡ZwQ †h t- 

(3) Aciva eY©bv Kiæb           Avcwb 4/09/09 Zvwi‡L ev H w`b 

                                AvbygvwbK 11.30 NwUKvi mg‡q 

                                †gveviKcyi †PŠnvb   wej   ’̄v‡b 

                                 AvgevMvb †`Lv‡bvi  bvg  K‡i 

                                 wfKwUg‡K †gveviKcy‡ii †PŠnvb 

                                 we‡ji AvL‡ÿ‡Z wb‡q hvb Ges 

                                 wcQb w`‡K †_‡K wfKwU‡gi Mjvi 

                                 mvBW nvmyqv w`‡q AvNvZ K‡i nZ¨v 

                                 K‡ib  Ges  gvwU  Ly‡o jvk †Mvcb 

                                 K‡ib|,, 

... 

 Upon perusal of the above-mentioned charge, we find 

substance in the submission of the learned defence lawyer. In 

this regard, reliance may be placed in the case of Abdur 

Razzaque @ Geda Vs. State, reported in 48 DLR (1996) 457, 

wherein it has been held: 

“A charge is an important step in the criminal 

proceeding... 

The whole object of framing a charge is to 

enable the accused to concentrate his attention 
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in the case i.e. he has to meet the charge. If 

particulars of the offence is not brought on 

charge the accused is deprived of getting an 

opportunity of meeting the same.” 

 In the case of Bashir Kha Vs. State, reported in 50 

DLR (1998) 199, the court observed: 

“The failure of the trial court in not mentioning 

the particular’s which are required to be 

mentioned under sections 221 and 222 of the 

Code of Criminal Procedure while framing 

charge caused prejudice to the accused and 

because this omission deprived him from taking 

proper defence and, as such, the error in the 

charge definitely occasioned failure of justice.” 

 

Similar views were taken in the case of Moslem Ali 

Mollah Vs. State, reported in 48 DLR (1996) 427, the Court 

held: 

“The object of framing charge is to ensure that 

the accused may have as full particulars as are 

possible of the accusation brought against him.” 
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In the case of Md. Mir Kashem Vs. Abdru Razzak and 

others (unreported judgment passed in Criminal Misc Case 

No. 2163 of 2016) this Court observed that if charge is 

framed in such a vague manner that the necessary ingredients 

of the offence with which the accused is convicted are not 

brought out in the charge, then the charge is defective. A 

charge should be carefully drawn up in accordance with the 

offence disclosed. The charge should be precise in its scope 

and particular in its details. 

 

It is admitted that in this case there is no eyewitness to 

the occurrence. The prosecution case rests on the 

confessional statement and some circumstantial evidence 

including the recovery of the bones of the deceased and 

Hashuya at the instance of the accused. The accused have 

been convicted and sentenced solely based on the said 

confession aided by circumstantial evidence. The defence 

plea was that the confessional statement of Malek was 

neither voluntary nor true and the same was extracted by 

police with the aid of Afsar chairman and his team, torturing 

him in union parishad office and police custody. 
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In Jail Appeal No. 406 of 2017, filed by the condemn 

prisoner, it is also stated that, 

 “...CE¢f ®Qu¡ljÉ¡−el pcpÉNZ h¡l h¡l Bj¡l h¡¢s−a 

¢N−u ýj¢L fÐc¡e L¢l−a b¡−Lz ¢e−My¡S qJu¡l 1 j¡p fl 

S¡¢e−a f¡¢l ®k, j¡jm¡l h¡c£, f¤¢mn Hhw CE¢f 

®Qu¡ljÉ¡e ®L¡b¡ ®b−L ¢L−pl q¡¢— EÜ¡l L−l ¢e−u B−p 

Hhw I q¡s q¡¢—…−m¡ h¡c£l q¡¢l−u k¡Ju¡ p¿¹¡−el c¡h£ 

L¢lu¡ Bj¡l ¢hl¦−Ü qaÉ¡ j¡jm¡ c¡−ul L−lz h¡c£ pÇf§ZÑ 

¢jbÉ¡l BnÐu ¢e−u Bj¡l ¢hl¦−Ü ü¡r£ ®cu Hhw i¡lfÐ¡ç 

®Qu¡ljÉ¡e, NË¡j f¤¢mn ®S¡l L−l Bj¡−L d−l ¢e−u ®hcj 

fÐq¡l L−l Hhw f¤¢mn ®X−L Bj¡−L f¤¢m−nl q¡−a d¢l−u 

®cuz i¡lfÐ¡ç ®Qu¡ljÉ¡e fÐi¡hn¡m£ qJu¡u f¤¢mn a¡l 

Lb¡ja Bj¡−L j¡ldl, ¢ekÑ¡ae J fÐ¡Ze¡−nl ýj¢L ¢c−u 

ü£L¡l L¢l−u ®euz” 

Earlier, the condemned prisoner filed an application 

for retraction of the confession on 03.03.2014, wherein he 

made an allegation of torture in the similar manner as above 

which has been quoted earlier. 

 It is alleged in the FIR that Malek disclosed to his 

father that he killed Rubel. At that moment, Malek’s father 

informed former chairman Mobin and UP member Fazlul 
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Haque. Upon receipt of the information, the chairman 

apprehended and brought Malek to the union parishad office 

through local chowkidars. Then Malek described the whole 

incident to the chairman, members and other local people. 

After that the chairman informed the officer-in charge of 

Shibgonj police station about the matter and police reached 

there within a short period. PWs 6, 7 and 8 deposed that the 

chairman directed them to apprehend Malek and bring him to 

the union parishad at 11.00 am to 11.30 on 10.10.2009. 

Accordingly, they apprehended him and brought him to the 

union parishad office. PW10, Afsar Ali chairman deposed 

that although initially Malek was denying but when he faced 

serious snub he admitted that he killed Rubel on 04.09.2009 

with a Hashuya. He stated, “j¡−mL fÐb−j h¢m−a ¢Rme¡ f−l djL 

¢c−m h−m ®k, ®p l¦−hm−L q¡p¤u¡l ®L¡f ¢cu¡ 4/9 Cw a¡¢lM j¡¢lu¡ 

®g¢mu¡−Rz” 

It appears that the father of deceased did not come to 

the chairman-member or union parishad at first. The 

chairman informed and called Rubel’s father after Malek 

confessed his guilt. The chairman without providing 

information to the local police station, directed Taijul, Jafar 
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Ali and Md. Imam to bring him to the union parishad office 

by apprehending him. He and his team extracted a extra 

judicial confession of accused Malek first. The chairman’s 

activities raised the question as to apprehending of Malek 

through his men without waiting for police. The chairman 

admitted in his examination-in-chief that Malek made the 

confession upon pressure and coercion. So, the extra judicial 

confession is not free from doubt.  

The confessional statement to the Magistrate exhibit-4 

shows that the accused was arrested at 11.00 am on 

10.10.2009 and he was produced before the recording 

Magistrate by SI Sohrab at 3.00 pm on 11.10.2009. Police 

produce the accused before the Magistrate after 24 hours of 

his arrest and thus violated the mandatory provisions of law 

of section 61 and 167 of the Code. There is no explanation 

for such delay in producing the accused Malek before the 

recording Magistrate within the specified time. In this regard 

reliance may be placed and referred to the case of The State 

Vs. Mofizuddin and others, reported in 15 BLT (AD)(2007) 

105, wherein our apex Court held: 
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“The High Court Division further opined that 

it is unsafe to rely on such confessional 

statement to convict accused Mofizuddin, 

since same has been recorded after detaining 

him in police custody beyond the period 

permitted by law. The High Court Division 

has rightly held that the confessional 

statement of accused Mofizuddin is not true 

and voluntary.” 

It appears from the record that the accused was 

produced before the recording Magistrate at 3.00 pm on 

11.10.2009. The Magistrate kept the accused under the 

custody of MLSS Md. Ismail for 3 hours for reflection. PW9, 

the recording Magistrate stated that, Hp.BC. ®p¡ql¡h A¢ik¤š² 

Bë¥m j¡−mL−L ®c¡o ü£L¡−l¡¢š² ¢m¢fhÜ Ll−Zl SeÉ c¤f¤l 3.00 V¡u Bj¡l 

¢eLV EfÙÛ¡fe L−lz B¢j A¢ik¤š² Bx j¡−mL−L ¢eS M¡p L¡jl¡u 

Hj.Hm.Hp.Hp ®j¡x Cpj¡C−ml ®qg¡S−a l¡¢Mz A¢ik¤š²−L j¤š²i¡−h ¢Q¿¹¡ 

Ll¡l SeÉ ¢ae O¾V¡ pju ®cCz So, it is  evidently clear that, the 

recording Magistrate started recording the confessional 

statement after 6.00 pm beyond the Court hour. But Rule 

79(1) of the Criminal Rules and Orders (Practice and 
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Procedure of Subordinate Courts) 2009 provides that a 

confession should always be recorded during the Court hour. 

The said Rule runs as follows: 

 “Confessions are to be recorded during the 

Court hours in the Magistrate Court or other 

room in a building ordinarily used as a Court 

house unless, the Magistrate, for reason to be 

recorded by him in writing, certifies that 

compliance with these conditions is 

impracticable or that he is satisfied that the 

ends of justice would be liable to be defeated 

thereby.” 

On going through the confession, we do not find that 

the learned Magistrate assigned any reason for recording the 

confession beyond the time prescribed by law. In cross-

examination, the recording Magistrate Md. Mainuddin 

(PW9) stated that, gl−j Cq¡ B¢j E−õM L¢l e¡C ®k LuV¡l pju ®c¡o 

ü£L¡−l¡¢š²j§mL Sh¡eh¢¾c ¢m¢fhÜ öl¦ L¢l Hhw LMe ®no L¢lz” 

This expedition raises the question as to why the 

learned Magistrate had recorded the confessional statement 

beyond the Court hour. He could have easily recorded it on 
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the following day, if the maker really wanted to make it. We 

get support from the decision passed in the case of State Vs. 

Rijia Khatun, reported in the case of 73 DLR 343 wherein 

the Court observed: 

“The confession was also recorded in 

violation of Rule 79(1) of the Criminal Rules 

and Orders (Practice and Procedure of Sub-

ordinate Courts) 2009. So, we are unable to 

rely on the confession. ... Accordingly, the 

death reference is rejected. The conviction 

and sentence of condemned-convict is set-

aside.” 

Usually, a father wants to protect his child from any 

accusation, but it is revealed from FIR that Malek’s father 

informed the local chairman Mobin and union parishad 

member Fazlul Haque as soon as he learnt from his son 

Malek about the murder of Rubel which is unbelievable. 

Relevant part of the FIR is as follows:  

ÒZLb gv‡jK Gi evev gvnvZve e‡j †h, iæ‡ej †Kv_vq 

Av‡Q e‡jv ZLb gv‡jK e‡j Avwg iæ‡ej‡K MZ Bs 

04/09/09 ZvwiL ïµevi †ejv Abygvb 11:30 
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NwUKvi mgq †Pvunvb we‡ji R‰bK Avt Lv‡j‡Ki AvL 

†ÿ‡Zi wfZ‡i wb‡q nZ¨v KwiqvwQ| GB K_v ïbvi ci 

gv‡j‡Ki evev ZvrÿwbK fv‡e cÖv³b †Pqvig¨vb gweb 

I BDwc m`m¨ dRjyj nK Gi wbKU Rvbvq| GB 

msev` cvBqv †Pqvig¨vb mv‡ne ’̄vbxq †PŠwK`v‡ii 

gva¨‡g gvnvZve Gi †Q‡j Avt gv‡jK‡K AvUK Kwiqv 

BDwbqb cwil‡` wb‡q Av‡m|Ó 

It appears from the evidence of PW10 Afsar Ali, the 

acting chairman, that Mobin chairman informed him through 

phone call that Malek had killed Rubel, hence police would 

come. Mobin chairman also directed Afsar chairman to send 

chowkidar to Malek’s residence. In cross-examination, 

Afshar stated that when Malek was brought to the union 

parishad, then Mobin chairman, Fazlu member, Al-Amin 

member, Afzal member and officer-in-charge of the police 

station were present. However, Mobin chairman, Fazlu 

member, Al-Amin member, Afzal member were not 

examined. The examination of Mobin chairman was very 

important in the case. The prosecution withheld the 

examination of the aforesaid witness which creates a serious 

doubt about the prosecution case. It is undoubtedly the duty 
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of the prosecution to place before the court all available 

witnesses irrespective of their evidence being favorable or 

unfavorable in a case involving capital sentence. Where a 

necessary witness is mysteriously not cited as a witness, the 

court may properly draw an adverse inference against the 

party failing to do so. If a material witness has been 

deliberately kept, then a serious reflection designing 

smokescreen is cast on the validity of the conviction. 

In order to convict a person charged with murder, there 

should be unimpeachable evidence of reliable witnesses 

beyond any reasonable doubt. If any doubt arises in a case 

then the benefit of doubt should be given to the accused. At 

this stage, we remember the age-old maxim that it is the 

cardinal principle of the criminal jurisprudence that 

thousands of accused may be acquitted but no single 

innocent person should be convicted. 

In the light of the above discussions and observations, 

we hold that the prosecution has hopelessly failed to prove 

the charge leveled against the condemned-prisoner but the 

trial court illegally passed the judgment and order of 
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conviction and sentence, which is not sustainable in law and 

warrants interference of this Court. 

Accordingly, we find merit in the appeal. 

In the result, the death reference No. 127 of 2017 is 

rejected and Criminal Appeal No. 10366 of 2017 is allowed. 

The judgment and order dated 25.09.2017 passed by 

Additional Sessions Judge, Chapainawabgonj in Sessions 

Case No. 90 of 2010 arising out of Shibgonj Police Station 

Case No.19 dated 10.10.2009 corresponding to GR No. 414 

of 2009  convicting and sentencing the condemned-convict is 

set aside. The convict-appellant Abdul Malek, son of 

Mahatab Uddin is acquitted of the charges leveled against 

him under Sections 302 and 201 of the Penal Code. 

The Jail Appeal No. 406 of 2017 is disposed of.  

The concerned authority is directed to set him at 

liberty at once, if not wanted in connection with any other 

case. 

Send down the lower Court records with a copy of this 

judgment for necessary action.   

 

S. M. Emdadul Hoque, J: 

         I agree. 

Md. Sabuj Akan 

Assistant Bench Officer 


