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Zafar Ahmed, J.

In the instant writ petition, the petitioner has challenged
the Order No. 93 dated 20.06.2021 (Annexure-Q) passed by the
Joint District Judge, Additional Court and Artha Rin Adalat, Jashore
in Miscellaneous Case No. 03 of 2016 rejecting the application filed
by the petitioner under Section 19 of the Artha Rin Adalat Ain, 2003
for setting aside the ex parte judgment and decree dated 24.08.2004

passed in Money Suit No. 83 of 2004.

This Court, on 12.01.2022, issued a Rule Nisi and passed
an interim order directing the parties to maintain stafus quo in

respect of possession of the following properties:

(F) TEA-TIR QST @EATTT (87,95 7R brd, ST 72 ATE 00,
28, T ¢d¢, WO WIT T ANIF 195/9%0 TA-0dS, ¢oo, T
ARIT- 30,00 F1IT 432 T ThE Tom e 2xee)

(¥) CSETI-T0IR GIIeTl 5@ a1 (&G99 7R 59 Ao T2 20¢4,
7ol W2 AMIE S3b-8 Te-d33p T 2AfAMF-9.58 T €A TE g
Toig fAfife Ewae|

() CERT-TCAR GIETI-ATRT (&9 7 95 ST 72 AEF vde 7
59 8 Sbr W W A 3¢ q, RS 00, TR ARA- ©.00 FI AR
T Sog fSfife 3wws)

Challenging the interim order the respondent No. 3 filed
Civil Petition For Leave to Appeal No. 799 of 2022. The Apex
Court, vide order dated 13.06.2022 disposed of the civil petition

directing this Bench to dispose of the Rule. The Apex Court
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further directed the parties to maintain status quo till disposal of

the Rule.

Thereafter, this Court, vide order dated 01.11.2022
directed the concerned Artha Rin Adalat to transmit the records
of the case to this Court. The respondent No. 2 bank was also

directed to transmit the concerned loan records to the Court.

Respondent No. 2 Bangladesh Development Bank Ltd.
(BDBL) (former Bangladesh Shilpa Bank), and respondent No.
2 Syed Masudur Rahman (3" party auction purchaser)

contested the Rule by filing separate affidavit-in-opposition.

Miscellaneous Case No. 93 of 1992 (1* suit):

The case has a chequered history. The petitioner’s
husband Alam Khan (since deceased) was the Managing
Director of M/S Jess Tools Manufacturing Co. Ltd. situated at
BSCIC Industrial town, Jashore. The company obtained loan
facilities to the tune of Tk. 16,83,000/- from the then
Bangladesh Shilpa Bank, now Bangladesh Development Bank
Ltd. (BDBL) as per the sanction advice dated 14.05.1982. The
borrower company defaulted in repaying the loan. The bank
(the then Bangladesh Shilpa Bank) filed Miscellaneous Case

No. 93 of 1992 (1* suit) before the Artha Rin Adalat, Jashore
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on 02.05.1992 impleading M/S Jess Tools Manufacturing Co.
Ltd. represented by the petitioner’s husband as Managing
Director as defendant No. 1 and two other directors of the
company as defendant Nos. 2 and 3 for realization of total Tk.
31,86,833/- (disbursed amount and interest accrued thereon).
Later on, three more private individuals were added as
defendants in the suit. Plot Nos. C-38, C-39, C-48 and C-49
measuring total 18,000 square feet and building constructed
thereon including machineries etc. situated at Mouza BSCIC
Industrial Estate, Police Station-Kotowali, District-Jashore were
stated in the plaint to be the mortgaged property. The property

was shown in the plaint as schedule property.

Money Execution Case No. 1 of 1994:

None of the defendants contested the Miscellaneous Case
(1** suit). The Artha Rin Adalat decreed the suit ex parte on
11.09.1993. The bank filed Money Execution Case No. 1 of
1994 before the Artha Rin Adalat on 17.01.1994 claiming total
Tk. 44,61,636/- which includes interest accrued on the decretal
amount. The mortgaged property was sold in auction on
31.08.2000 by the Artha Rin Adalat. One Md. Asadur Rahman

was the highest bidder, the bid being Tk. 6,85,000/- which was
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accepted by the Adalat. After completion of the requisite
formalities, the possession of the property was handed over to

the auction purchaser. The execution case was disposed of, vide

order No. 131 dated 14.05.2003.

Death of petitioner’s husband:

Be it mentioned that during pendency of the execution
case, the petitioner’s husband passed away in 2001. He did not
enter appearance in the execution case. None of his legal heirs

was made party in the execution case.

Money Suit No. 83 of 2004 (2™ suit):

Thereafter, the then Bangladesh Shilpa Bank, now the
BDBL filed Money Suit No. 83 of 2004 (2" suit) in the Court
of Artha Rin Adalat, Jashore on 26.04.2004 impleading M/S
Jess Tools Manufacturing Co. Ltd., its directors, guarantors and
legal heirs of Alam Khan as defendants for realization of Tk.
64,28,000/-. The present petitioner was impleaded as defendant
No. 7(ka). In the plaint of the said Money Suit (2™ suit), the
properties, which are subject matter of the interim order of

status quo, were shown as mortgaged properties.
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Money Execution Case No. 9 of 2005:

The Money Suit (2" suit) was decreed ex parte on
24.08.2004. The bank filed Money Execution No. 9 of 2005 on
16.01.2005. The execution Court allowed the bank’s
application for issuance of the certificate under Section 33(7) of
the Artha Rin Adalat Ain, 2003 on 17.07.2006 for transferring
the ownership of the title of the properties in favour of the bank.
The certificate was issued on 26.09.2006 and the execution case
was disposed of on the same day, vide order No. 20. Neither the
present petitioner nor any of the legal heirs of the petitioner’s

deceased husband entered appearance in the execution case.

2" Money Execution Case No. 12 of 2007:

The bank filed 2™ execution case being Money
Execution Case No. 12 of 2007 on 12.08.2007. It is stated in the
writ petition that the petitioner was unaware of the Artha Rin
Suits and the Execution Cases. After the death of her husband
in 2001, she went to her father’s house situated at District-
Narail and since then she has been living there. On 06.08.2011,
she came to Jashore to collect rent from the tenant who
informed her that the bank had filed several cases and the

property is now owned by the bank. On 07.08.2011, the
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concerned branch Manager of the bank told her that the bank
had obtained certificate of ownership of the property. Having
come to the knowledge of Money Suit No. 83 of 2004 (2™ suit),
the petitioner deposited 10% of the decretal amount and filed an
application under Section 19 of the Ain, 2003 for setting aside
the ex parte judgment and decree dated 24.08.2004 passed in
the 2" suit. The bank contested the application by filing written
objection. The Adalat, vide order dated 25.09.2011 allowed the
petitioner’s application and set aside the ex parte judgment and

decree.

Miscellaneous Case No. 3 of 2016 under Section 19 of Ain,
2003:

Challenging the order dated 25.09.2011 the bank filed
Writ Petition (WP) No. 10545 of 2011. This Division on
24.07.2013 made the Rule absolute, set aside the order dated
25.09.2011 and sent back the case to the Adalat to hear and
dispose of the application filed by the petitioner under Section
19 treating the same as a proper miscellaneous case.
Accordingly, Miscellaneous Case No. 3 of 2016 was registered.
In the said miscellaneous case the present petitioner, the
Chairman of a Union Parishad, the petitioner’s brother deposed

as PW Nos. 1-3 and the Principal Officer of the bank deposed
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as DWI1. The Adalat, vide order No. 93 dated 20.06.2021
rejected the miscellaneous case. Thereafter, the bank sold the
property mentioned as item No. Kha (c&er-zeea e s@re o
(7. G5 72 59 AT MR 20¢q, FT T ANIF S3b-8 - T ARAT-9.58
I @R TF whiw Bow fffe 2=e) in the schedule of the Artha
Execution Case No. 9 of 2005 to the respondent No. 3 Syed
Masudur Rahman, vide registered sale deed No. 9332/2021
dated 15.07.2021. Subsequently, the property was mutated in
the name of the respondent No. 3 and Khatian No. 5377 was
published accordingly. It is stated in the writ petition that the
petitioner is the owner of the property in question and she is in

possession of the same.

Challenging the order No. 93 dated 20.06.2021 passed by
the Artha Rin Adalat in Miscellaneous Case No. 3 of 2006
rejecting the petitioner’s application under Section 19 of the
Artha Rin Adalat Ain, 2003, the petitioner filed the instant writ

petition and obtained the Rule.

Arguments:
Mr. M. Sayed Ahmed, the learned Senior Advocate
appearing with Mr. Md. Tazul Islam, learned Advocate for the

petitioner, refers to materials on record including the lower
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Court records (LCR) as well as loan records produced by the
bank, various provisions of the Artha Rin Adalat Ain, 2003, the
Code of Civil Procedure (CPC), Civil Rules and Orders (CRO),
case laws and submits that the bank was debarred from filing
the 2™ artha rin suit. The learned Advocate raised a serious
allegation against the bank regarding practicing fraud upon the
Court. He submits that both 1*" and 2™ artha rin suits were filed
in respect of the same loan transaction, but the matter was not
disclosed in the plaint of the 2™ suit. He also refers to other
examples, which he submits, constitute fraud. The learned
Advocate further submits that the plaint of the 2" suit was filed
without affidavit in violation of the mandatory provisions of
law. The learned Advocate finally submits that fraud vitiates
everything and as such, the 2" decree obtained by practicing

fraud cannot be sustained in law.

Mr. Md. Arife Billah, the learned Advocate appearing for
the respondent No. 2 bank, denies the allegation of fraud. He
submits that the cause of action for filing the 2™ suit was
completely separate from that of the 1* suit. He further submits
that the instant writ petition has been filed challenging the order
of rejection of the miscellaneous case filed under Section 19 for

setting aside the decree passed in the 2™ suit and hence, this
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Court should confine itself to the terms of the Rule and should
not travel beyond that. The learned Advocate points out that the
petitioner had ample opportunity to raise the issues in WP No.
10545 of 2011 which was filed by the bank challenging the
earlier order allowing the application filed under Section 19 by
the present petitioner without registering the said application as
miscellaneous case and without taking evidence. The learned
Advocate submits that since the petitioner did not raise the
issues in the earlier writ petition, she cannot raise those in the
instant writ petition in which a third case is made out which is

beyond the ambit of the terms of the Rule.

Mr. Shah Monjurul Hoque, the learned Senior Advocate
appearing for the respondent No. 3 (3" party auction purchaser)
submits that the respondent No. 3 is a bonafide purchaser for

value without notice.

Findings:

It is stated in the cause title of plaint of the 1% suit
(Miscellaneous Case No. 93 of 1992) that the petition is filed
under Article 33 of the Bangladesh Shilpa Bank Order, 1972
(P.O. No. 129 of 1972). Under Article 33, any application has

to be filed before the concerned District Judge. The 1* suit was
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filed before the Artha Rin Adalat, Jashore. Under Section 4(2)
of the Artha Rin Adalat Ain, 1990 (repealed by the Artha Rin
Adalat Ain, 2003), a Subordinate Judge was the presiding Judge
of the Adalat and the artha rin suit had to be filed in the said
Adalat. The suit was tried and decreed by the concerned
Subordinate Judge designated as Artha Rin Adalat. Therefore,
quoting Article 33 of the P.O. No. 129 of 1972 does not make it
a case under the P.O. Reference to Article 33 was a mere
mistake of law and the 1*' suit is deemed to be a suit filed under

the Artha Rin Adalat Ain, 1990 and decreed accordingly.

Except Sections 46 and 47, the remaining provisions of
the Artha Rin Adalat Ain, 2003 came into force on 01.05.2003.
The Artha Rin Adalat Ain, 1990 was repealed by Section 60 of
the Ain, 2003. Section 60 of the Ain, 2003 contains repeal,
savings and transitional provisions. Section 60 is quoted below
for ready reference:
“Yo I (5) = AT JMETS WET, dovo (Sobo AR 8T WEH)
TONRIAT RS 4l =3 |
() U2 W2 IR S RGO To-Gi=T (S) =0
RS RYIRE BT R [ ST AT, T o
o qmECed e A1 fea [Rera were 233fee,

T AR W @l e w1 2807 @F TS WiZY
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g, TovE T8, UNNSIT AT B2, @ BT €T
SRR SRR A =23MA |

(©) o AT AWETS SR, svodo T AReF TGS, TH
fTe W3 TR T W AWECS KO AT S
g W Sty dfefre A @it S@e WwREte
ORI T A el 230F R S=ET SEF WMECS
@ e EREE oo o1’ R’ 23ce R A air
@ T AR (FE 92 TREE [RYAT, Tod A,
NS AEy 28, @F TS AEPIR G2 SECHR
SIS VIR 2230 |7

The 1* artha rin suit was decreed ex parte on 11.09.1993.
Execution case was disposed of on 14.05.2003. Therefore,
according to the provisions of Section 60 of the Ain, 2003 the

execution 1s deemed to have been disposed of under the Ain,

2003.

Under Section 6(2) of the Ain, 2003 an affidavit has to be
enclosed with the plaint in support of the statement made in the
plaint and relevant ducumentary evidence and the payable

Court fee (ad valorem) has to be paid with the plaint.

In Rupali Bank Ltd. vs. Md Shamser Ali and others, 69
DLR (AD) 366, the bank filed two separate artha rin suits
against the same set of defendants on 24.04.2004 with deficit
Court fee which was paid on 20.05.2004 and 13.05.2004
respectively. The bank’s claim exceeded 200% of the principal

loan amount. Both the suits were decreed. The Apex Court held
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that the Adalat illegally entertained the plaint and allowed time
to the bank to pay the deficit Court fee. The Apex Court further
observed that the Adalat followed a totally wrong procedure in
entertaining and registering the suit in violation of Section 6(2)
of the Ain, 2003 which is a special law providing special
provision for presenting a plaint under Section 6(2) which
prevails over the provisions of the CPC and has to be followed
strictly. It is further held that if the affidavit and deficit Court
fees are not filed with the plaint, the same shall not be treated as
a plaint in the eye of law. The Apex Court disposed of the civil
appeals by doing complete justice invoking its power under

Article 104 of the Constitution.

In the case in hand, the 2" artha rin suit was filed on
26.04.2004. 1t is stated in order No. 1 dated 26.04.2004, ‘<<=«
FAESF | ... M A R O Wi At FEIHE T
coiIR feefes mifker fezmce | ©=r w9 741 =SS I On perusal of the
LCR, we did not find any affidavit enclosed with the plaint. The
plaint was filed with verification (3¢5 #19) only. In view of the

mandatory provisions of Section 6(2) of the Ain, 2003 and its

interpretation given in Rupali Bank’s case (supra), we hold
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that the plaint of the 2" artha rin suit is not a plaint in the eye of

law.

The matter does not end here. There are more issues to be
addressed. Under Section 33(6) of the Ain, 2003 if the sum
recovered by sale is less than the decretal amount, more
execution cases shall, subject to the provisions of Section 28, be
admissible for the remaining sum. Section 28(3) provides that if
any second or subsequent execution case is filed on the expiry
of one year following the dismissal or disposal of the first or
previous execution case, the said case shall be barred by
limitation and the Adalat shall not admit the case and shall
reject the same. Section 28(4) further states that if the new
execution case is filed after expiry of 6 years following the
filing of the 1* execution case, the said case shall be barred by

limitation and the Adalat shall directly reject the same.

In the case in hand, the first execution case under the
decree passed in the 1* suit was filed on 17.01.1994 and was
disposed of on 14.05.2003. The bank filed fresh artha rin suit
(2" suit) on 26.04.2004. It is argued on behalf of the bank that
the 2™ suit was filed in respect of separate loan transactions.

Per Contra, the petitioner’s specific case is that both the suits
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arose out of the same loan transactions. The further case of the
petitioner is that the bank resorted to fraud in obtaining the

decree passed in the 2™ suit.

It is stated in the plaint of the 1* suit that the bank on
14.05.1982 sanctioned loan of US$ 37,911 equivalent to BDT
9,33,000 and Tk. 8,00,000 total Tk. 17,33,000 in favour of the
company. Out of the total sanctioned amount, the bank
disbursed Tk. 16,83,000 which the company did not repay. It is
stated in the plaint of the 2™ suit that in May, 1982, the bank
sanctioned long term loan of Tk. 13,33,000 and on 12.10.1988
further sanctioned loan of Tk. 4,00,000, total Tk. 17,33,000 in
favour of the company out of which the bank disbursed Tk.
16,83,000. It is further stated in the said plaint of the 2™ guit
that the borrower partially adjusted the loan by selling the
mortgaged property at Tk. 6,85,000 (Imr/maamree ofes dcoR
RAGICS /AT IR (6 TP AT o e [amri{ds
Lbe TF O IR [eifice W FfE®). We recall that
challenging the decree passed in the 2™ suit, the present
petitioner filed an application under Section 19 of the Ain, 2003
for setting aside the ex parte decree which gave rise to

Miscellaneous Case No. 3 of 2016. In the said miscellaneous
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case, the then Principal Officer of the BDBL Bank, Jashore
branch deposed as DW1, who stated in cross-examination that
in Execution Case No. 1 of 1994 (execution of decree passed in
1** suit) the property was sold by the bank through the Adalat at
Tk. 6,85,000. He further deposed that after disposal of the said
execution case, the bank filed Money Suit No. 83 of 2004 (2"
suit) for the rest mortgaged properties. DW1 further stated that
there was no registered mortgage properties in Money Suit No.
83 of 2004 because the system of registered mortgage was not
prevalent at that time (3/68 R & GlTwIR [PTF w[ge oy
e ob MY ve TEE T WMETSS WG IRT  ew
FCEAMRE 1...5/58 TR (W feife 29[ =7 [t el Im fMea Teawd!
TG I b0/08 TR W AME AT TR | b9/08 T (NFWNF I

fS: TBToTeT T &7 AL | PR S (@fer: AGCore v few ).

We have gone through the concerned loan records
produced by the bank. The loan records, statements made in the
respective plaints of the 1% and 2™ suits and the above-quoted
deposition of DW1 unequivocally establish the fact that both
the suits were filed in respect of the same loan transactions. The
Ain, 2003 does not allow a financial institution to file a

new/fresh/successive suit for realisation of outstanding liability
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of the borrower in respect of which a decree is already passed in
an earlier suit and execution case is disposed of. The only
option open to the financial institution is to file more execution
case/s under Section 28 read with Section 33 subject to the

period of limitation prescribed in Section 28.

Section 8(1)(ga) of the Ain, 2003 requires that the plaint
shall contain particulars as to all facts relating to the claim (WIS

fge FFe swe1 ¥6). In the instant case (2™ suit), the bank

suppressed the material facts as to the decree passed in the 1%
suit and the earlier execution case. Section 8(2)(Kha) further
requires that the plaint shall include a schedule showing
detailed identification, description and financial valuation, if
made, of all movable and immovable properties given in
mortgage or security against the loan and of the concerned
mortgage or security document. In the schedule of the plaint of
the 2™ suit, 3 properties, which are the subject matter of the
status quo order, were described as mortgaged properties. The
2™ guit was decreed, vide order No. 06 dated 24.08.2004. The

said order runs as follows:

‘Y FOTTT CACHT G GIT R | N AR Gy
o1 9T 23 |
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I FREEFE IJIGAE QP GN, D S T
o1, efge-s f2omea eve wamear R | wiikege M
T A IR | AR wEEm amE  s-00 forz
fofee =23z | 1 THE-y ARG (AFOR TN eI
FRACRT | AT FRF A A T RIACRA | SR
SIRIne e afea 12t 2FnM |

TG AWE (FI6 F AGF |

o9,
I 23

@ W @G gFeRe [bica Ramicr <eca <=l
E L8 b ,000/- (GIAG 7T AGH TGH) FIHE W TG
oV 238+ | @M Sy 230 N o (IM6) W ey
eI Bl Mt IRES SegaceT Afeairy sfaar feg | rdor
I TS G Gk Nyex [Karic 60 23ce Tarps
23S [CHPe B MR FET A GRS K@i @56
23S U B Toia e W4ifee 2t 3w iy 2309 17

The decree passed in the 2™ suit was signed on
30.08.2004. It appears from the LCR that the plaintiff bank
filed an application before the Adalat to receive back the
documents produced by it in the suit. The Adalat, vide order
No. 8 dated 01.11.2004 allowed the application. It further
appears from the LCR that the learned Advocate of the plaintiff

bank received back the documents on 17.11.2004. The relevant
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note states, “Received back documents as per list. Signature
(illegible). Adv. 17/11/04”. Order XIII, rule 9 of the CPC
provides provisions for return of the admitted document. The 1%
proviso to rule 9(1) provides that a document may be returned if
the person applying therefor delivers to the proper officer a
certified copy to be substituted for the original and undertakes
to produce the original if required to do so. The LCR does not
contain the certified copies or copies of the exhibited

documents as required under rule 9.

The specific case of the petitioner is that the properties
mentioned as mortgaged properties in the schedule to the plaint
of the 2" suit were not mortgaged properties and further that
the title deeds of those properties were not deposited with the
bank. The loan records transmitted to this Court by the bank do
not contain any document to show that the properties in
question were mortgaged properties or that the title deeds of
those documents were deposited with the bank. The learned
Advocate appearing for the respondent bank could not lay his

hands in matter.

Facts narrated above are summarised as follows:
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(a)plaint of the 2" artha rin suit was filed without
affidavit in violation of Section 6(2) of the Ain, 2003
and as such, the same cannot be treated as a plaint in
the eye of law (Rupali Bank’s case);

(b)both the 1* and 2™ suits were filed regarding the same
loan transactions, but the facts as to the 1* suit and the
execution case, which were disposed of already, were
not stated in the plaint of the 2™ suit. In the
miscellaneous case arising out of Section 19 of the
Ain, 2003, the bank (DW1) admitted the facts as to
the 1* suit and the execution case;

(c) 3 properties were shown as mortgaged properties in
the schedule of the plaint of the 2™ suit, but those
were neither mortgaged properties not title deeds of

those were deposited with the bank.

Filing the plaint of an artha rin suit under the Ain, 2003
without an affidavit as stated in (a) above can be treated as a
procedural error. However, this error goes to the root of the
jurisdiction of the Court and all actions taken by the Court

based on a non-est plaint are a nullity in law.



Page # 21

Facts stated in the (b) and (c) above clearly establish that
the 2" artha rin suit is based on falsehood and fraud upon fraud
committed by the bank. There are a series of judicial

pronouncements that fraud vitiates everything.

In S.P. Chengalvaraya Naidu vs. Jagannath (1994) 1

SCC 1 it has been observed:

“The Courts of law are meant for imparting
justice between the parties. ...We have no hesitation
to say that a person whose case is based on falsehood,
has no right to approach the Court. He can be
summarily thrown out at any stage of the litigation. ...
A fraud is an act of deliberate deception with the
design of securing something by taking advantage of
another. It is a deception in order to gain by another’s
loss. It is a cheating intended to get an advantage. ... A
litigant, who approaches the Court, is bound to
produce all the documents executed by him, which are
relevant to the litigation. If he withholds a wvital
document in order to gain advantage on the other side
then he would be guilty of playing fraud on the Courts

as well as on the opposite party.”

In the famous case of Lazarus Estates Ltd .v. Beasley (1956) 1

QB 702, Lord Denning said,
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“No judgment of a Court, no order of a Minister can be
allowed to stand if it has been obtained by fraud. Fraud

unravels everything.”

In Government of Bangladesh and another vs. Mashiur

Rahman and others, 50 DLR (AD) 205, our Apex Court held:

“The trial Court found that some sort of fraud
had been committed, but ultimately held that the
Miscellaneous case was barred by limitation as the
defendant had knowledge of the date of ex parte
disposal of the suit.

It 1s a cardinal principle of administration of
justice that no result of any judicial proceeding should
be allowed to receive judicial approval from any court
of law whenever it is obtained by practising fraud
upon the court, reason being fraud demolishes the
very foundation of sanctity of such judicial
proceeding. It is also well established principle of law
that fraud wvitiates all judicial proceedings. Thus
contravention of the provision of law cannot be a
valid ground for allowing an order obtained by fraud
to stand. When the trial Court itself on consideration
of the materials on record was satisfied that a fraud

had been committed in obtaining the ex parte decree it
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was the duty of the trial Court to set aside the ex part
decree. The failure of the trial Court in the
performance of its legal obligations ought not to have
been maintained by the High Court Division in

affirming the finding of the trial Court.

Fact of fraud is a matter of inference from
proved facts and circumstances of each case and the
evidence received by the court. Each circumstance by
itself may not tell much, but when a bundle of
circumstances are taken together they may bring into

light a fraudulent or dishonest plan to commit fraud.”

In Abdul Jalil and others vs. Islami Bank Bangladesh

Ltd. and others, 64 DLR (AD) 107, it is observed:

“It is true that fraud vitiates everything; even a
judgment and decree affirmed by the apex Court of
the country can be declared illegal and void by the
trial Court if it is proved that the judgment and decree

was obtained by practicing fraud upon Court.”

The upshots of the above discussions are that there was
no scope under the Artha Rin Adalat Ain, 2003 to file the 2™
suit (Money Suit No. 83 of 2004) by the respondent No. 2 bank;
the plaint of the 2" suit was filed without affidavit in violation
of Section 6(2) of the Ain, 2003 and hence, the same is not a

plaint in the eye of law [Rupali Bank, 69 DLR (AD) 366]; and
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the bank practised fraud upon the Court in obtaining the decree
in the 2" suit. Being fortified with the law declared in Mashiur
Rahman, 50 DLR (AD) 205 and Abdul Jalil, 64 DLR (AD)
107, we are of the view that the plaint of the 2™ suit, the ex
parte judgment and decree dated 24.08.2004 passed in Money
Suit No. 83 of 2004 (2" suit), both the 1% execution case
(Money Execution Case No. 9 of 2005) and the 2™ execution
case (Money Execution Case No. 12 of 2007) arising out of the
2" suit and sale of the property in question to the 3™ party
(respondent No. 3) in the 2" execution case are illegal and as

such, are liable to be set aside.

In the result, the Rule is made absolute. The ex parte
judgment and decree dated 24.08.2004 passed in Money Suit
No. 83 of 2004 (2" suit) as well as the plaint of the suit, the
subsequent execution cases and all proceedings based on the
said decree including sale of the property in question to the 3™
party (respondent No. 3), vide registered sale deed No. 9332 of
2021 dated 15.07.2021 are declared to have been done without

lawful authority and are of no legal effect. Those are set aside.

The respondent No. 2 bank is directed to return the sale

price of the property in question sold to the respondent No. 3,
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vide registered sale deed No. 9332 of 2021 together with 8%
(eight percent) interest per annum from the date of receipt of
the money to the date of judgment (15.11.2023) within a period
of 4(four) months from the date of receipt of this judgment and

order.

The concerned Adalat is directed to return the deposit of
10% of the decretal amount to petitioner forthwith which she
deposited at the time of filing the application under Section 19
for setting aside the ex parte decree dated 24.08.2004 passed in

Money Suit No. 83 of 2004 (2™ suit).

Send down the LCR at once. The learned Advocate of the
respondent No. 2 bank has already submitted copies of the
concerned loan records. Those loan records be kept with the
records of the case. The learned Advocate is permitted to take

back the original loan records.

Khandaker Diliruzzaman, J.

I agree.
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Arif, ABO



