
              Present: 

                             Mr. Justice A.K.M. Asaduzzaman 

                   Civil Revision No. 493 of 2022 

                                      Md. Abdur Rahman 

                                                            ……………Petitioner. 

           -Versus- 

Mst. Khaleda Khanam and others 

                 ………….Opposite parties. 

             Mr. Pronay Kanti Roy, Advocate 

……….For the petitioner. 

            Mr. Sherder Abul Hossain, Advocate 

                   ….. For the opposite parties. 

                            Heard and judgment on 19
th

 February, 2024. 

A.K.M.Asaduzzaman,J. 

 This rule was issued calling upon the opposite parties to 

show cause as to why the impugned judgment and order dated 

22.09.2021 passed by the Joint District Judge, 2
nd

 Court, Dinajpur 

in Misc. Appeal No. 17 of 2011 affirming those dated 11.01.2011 

passed by the Senior Assistant Judge, Sadar Court, Dinajpur in 
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Miscellaneous Case No. 34 of 2001, rejecting the plaint under 

section 151 of the Code of Civil Procedure should not be set aside. 

 Petitioner as pre-emptor filed Miscellaneous Case No. 34 of 

2001 before the Court of Senior Assistant Judge, Sadar, Dinajpur 

for preemption under section 24 of the Non-Agricultural Tenancy 

Act against the pre-emptee opposite parties. 

 Plaint case in short, inter alia, is that the opposite party No.2 

Alhaz Moulovi Mohammad Ali purchased 29 decimals of land 

from the suit jote vide registered sale deed No. 8370 dated 

27.04.1974 which is situated at Balubari Mahallah within the 

Dinajpur Municipality and the nature of the land is the homestead. 

While the said opposite party No.2 Mohammad Ali was in 

possession of the said land he executed a heba deed No. 9639 

dated 17.09.1988 in respect of 4.50 decimals of land to his 

daughter Tahera Banu, the opposite party No.6, who has been 

enjoying the same on construction of a dwelling houses therein. 

Said Mohammad Ali also transferred another 8 decimals of land to 

his wife opposite party No.7 Khadeja Begum vide registered deed 

of Heba-bill-ewaj No. 9640 dated 17.09.1988 and handover the 

possession of the said land to her accordingly, who have been 
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possessing the same by thereon. The opposite parties No.2 is the 

father of the pre-emptor and the opposite party Nos.3-5 are his 

brothers. The opposite part Nos. 7 and 6 respectively are the 

mother and sister of the pre-emptor. Father of the pre-emptor 

Mohammad Ali also transferred another 12 decimals of land to 

opposite party Nos. 3-5 by a registered heba No. 6552 dated 

31.05.1990 and handover the possession of the same to them 

accordingly. The said opposite party No.2 transferred his 24.50 

decimals of land and remains with 4.50 decimals of land, which he 

transferred to the pre-emptor by a registered heba No. 6986 dated 

29.06.1998 and handover the possession of the same to him 

accordingly. The pre-emptor became the co-sharer of the suit jote 

by a transfer otherwise than by purchase. The opposite party No.5 

also transferred his 4 decimals of land to the pre-emptor vide 

registered sale deed No. 6985 dated 29.06.1998. The pre-emptor is 

former army personnel, who joined the Pakistan Army in 1970 

and retired in 1985. He then went to Kuwait as retired Army 

Officer and sent huge amount of money to his parents for their 

maintenance and they having been very much satisfied with him 

also gifted him with 4.50 decimals of land. The pre-emptor comes 
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to the country once a year. On 18.12.2000 the pre-emptor came to 

Bangladesh and went to Kuwait on 22.02.2001. In 1999 the pre-

emptor setup 14 pillars in the case land and butted and bounded 

the same boundary pillar, his wife and brother-in-law are looking 

after his land. In the absence of the pre-emptor, the opposite party 

Nos.3-4 with the help of some unruly persons including the 

opposite party No.1 entered into the suit land and started to make 

pucca wall, which the petitioner opposed. At the time, the 

opposite party No.1, disclosed that he purchased the case land. 

The wife of the petitioner also filed G.R. Case No. 574 of 2000 

against them and the opposite party filed Other Suit No. 32 of 

2001 for cancellation of the heba deed and being informed about 

the same, the pre-emptor came to Bangladesh, on 18.12.2000, and 

filed Other Suit No. 48 of 2001 and took necessary steps in suit 

No. 32 of 2001. Till that date the pre-emptor did not know that the 

opposite party No.3-4 sold the case land to opposite party No.1. 

On quarry, on 19.02.2001, the pre-emptor came to know about the 

impugned sale deed as described in the schedule Kha of the plaint. 

On 15.12.2001 the pre-emptor executed a power of attorney deed 

in favour of his wife to do the needful. Accordingly she also filed 



 5

the instant Misc. Case for pre-emption by depositing required 

amount of money in the court. 

Pre-emptee opposite party No.1 appeared in the court and 

filed an application under Order 7 Rule 11 read with section 151 

of the Code of Civil Procedure for rejecting the plaint. 

The Assistant Judge vide judgment and order dated 

11.01.2001 allowed the application and rejected the plaint. 

Challenging the said judgment and order, pre-emptor 

petitioner preferred Misc. Appeal No.17 of 2011 before the Court 

of District Judge, Dinajpur, which was heard on transfer by the 

Joint District Judge, 2
nd

 Court, Dinajpur, who by the impugned 

judgment and order dated 22.09.2021 dismissed the appeal and 

affirmed the judgment of the trial court. 

Challenging the said judgment and order, pre-emptor 

petitioner obtained the instant rule. 

 Mr. Pronay Kanti Roy, the learned advocate appearing for 

the petitioner submits that since the pre-emptor was living abroad 

and authorizes the petitioner to file a miscellaneous case may be 

with no proper authorities but subsequently by way of another 
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power of attorney the said lacuna was filled up and the instant 

miscellaneous case was proceeded as per law but the court below 

totally failed to appreciate this matter of this case. The learned 

advocate further submits that the instant case was filed under 

special law wherein time frame is there, if the case is not filed 

within time, the preemptor statutory right will be infringed and 

they will be deprived from getting justice. He further submits that 

nowhere in the civil procedure there is a provision that the suit can 

not be file on non compliance of provision as laid down under 

Order 6 rule 14 of the Code of Civil Procedure and the plaint 

would be rejected. Rather the provision as laid down therein that if 

the plaintiffs could not file, the plaint due to his absence, it may be 

file through signing by persons duly authorized. In the instant case 

it was filed through power of attorney, narrating the fact that the 

petitioner then resided abroad and not in the position to comply 

the provision of filing the plaint by signing through himself within 

the statutory period of limitation. When the case was initiated not 

by violating any legal provision of law, the court below most 

illegally dismissed the pre-emption case and thereby taken away 

the petitioners statutory right of pre-emption most illegally. The 
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impugned judgment is not sustainable in law, which is liable to be 

set aside.  

Mr. Md. Sherder Abul Hossain, the learned advocate 

appearing for the pre-emptee opposite party, on the other hand 

submits that in the instant case, the party/plaintiff in person or his 

recognized agent since not signed the plaint, which is the legal 

essence to place the plaint under Order 6 Rule 14 of the Code of 

Civil Procedure, has not been complied with. Moreover the 

advocate was not also appointed by the plaintiff so since 2001 to 

2010, the pre-emption case was proceeded by unrecognized 

persons. Although the plaintiff tried to regularize the proceedings 

by executing a power of attorney subsequently in giving 

retrospective effect from 2001 but this is a clear irregularities and 

the activities made by the present petitioner are a fraudulent 

approach to the court for which court below committed no 

illegality in rejecting the plaint. He finally prays that the rule 

contains no merits, it may be discharged.  

Heard the learned Advocate and perused the Lower Court 

Record together with the impugned judgment of the court below. 
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This is a pre-emption case. Filed through a power of 

attorney holder Mst. Ferdousi Begum, who is the wife of the 

petitioner-pre-emptor Abdur Rahman  along with one Md. Aminul 

Haque. It has been contended in the plaint that pre-emptor is a 

retired Army personnel and deputed to Kuwait in the year 1994 

through the government and now employed therein. It has been 

further stated in the plaint that the power of attorney holder as 

being the caretaker of the pre-emptor came to know that schedule 

property was transferred to opposite party No.1 on 07.02.2000 

they instituted this pre-emption case on behalf of the pre-emptor 

on 25.03.2001, as and when they became confirmed about the said 

transfer, on behalf of the pre-emptor.  

The pre-emptee opposite party opposes the suit by saying 

that pre-emption case was not been filed by the pre-emptor 

himself rather some legal irregularities are there in proceedings 

with the case, court below rejected the plaint. While rejecting the 

plaint both the court below found that although under Order 7 

Rule 11 of the Code of Civil Procedure no clause are there to 

support the application for rejection of plaint but since there is no 

valid cause of action to institute the civil suit, plaint was rejected 
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upon applying the jurisdiction under section 151 of the Code of 

Civil Procedure, which is under challenged in the instant rule. It is 

of no doubt that by now there are so many decision of our Apex 

Court are there as to even in a appropriate case a plaint cannot be 

rejected on any clause as been narrated therein under Order 7 rule 

11 of the Code of Civil Procedure but upon applying the inherent  

jurisdiction as been conferred upon by the court through section 

151 of the Code of Civil Procedure, plaint can be rejected on a 

fribulas litigation. Wherein the instant case it appears that the case 

was initiated through a power of attorney and it is apparent from 

the statement narrated above that in the plaint it has been urged 

that pre-emptor Abdur Rahman, an ex-army personnel was staying 

since long in the abroad and all his belonging are looked into by 

the Power of attorney holders, who initiated this pre-emption case, 

as and when they came to know that the property, which is the 

part of their dwelling house was been transferred secretly in 

favour of the opposite party No.1.  

Order 6 Rule 14 of the Code of Civil Procedure that: 

“14. Every pleading shall be signed by the party and 

his pleader (if any): Provided that where a party 
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pleading is, by reason of absence or for other good 

cause, unable to sign the pleading, it may be signed 

by any person duly authorized by him to sign the 

same or to sue or defend on his behalf.” 

In the said provision it has been laid down that every 

pleading must be signed by the party concern but in a case, where 

it is not possible by the party of the pleadings to put his signature, 

it can be placed, upon filing by the person authorized by him. That 

means, anybody claims to be authorized person by way of power 

of attorney holder, can also proceed the pleadings on behalf of the 

party of the pleadings. Under Order 6 or any other provision, there 

is no specific provision that a pleading cannot be presented with 

the court through his authorize person.  

In the instant case, record speaks that the case was initiated 

with the power of attorney, which was sworn affidavit on 

15.02.2004 wherein it was stated that:  

"B¢j AhaÑj¡−e ¢ejÀ afn£−m h¢ZÑa S¢j ®cM¡öe¡ J 

lre¡−hre Hhw EJ² S¢j mCu¡ Eá¤a 32/2001 AeÉ J 

48/2001 AeÉ ew j¡jm¡ Hhw  EJ² j¡jm¡ qC−a Eá¤a 

Bf£m Be¤o¡wN£L j¡jm¡…¢ml k¡ha£u L¡kÑÉ¡¢c Bj¡l f−r 
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pÇf¡ce L¢lh¡l SeÉ i¥¢j, 1ew Bj¡l Øœ£ ®j¡R¡x ®gl−c±p£ 

®hNj Jl−g l¡−hu¡ ®hNj Hhw Bf¢e 2ew ®j¡x B¢je¤m qL 

®L Bj-®j¡š²¡l ¢ek¤š² L¢lu¡ Haà¡l¡ AwN£L¡l J ®O¡oe¡ 

L¢l−a¢R ®k, 

1z Bfe¡l¡ ¢ejÀ afn£−m h¢ZÑa ®S¡a S¢j qC−a pªø 

pcl ¢p¢eul pqL¡l£ SS Bc¡m−al 32/2001 AeÉ Hhw 

48/2001 AeÉ ®j¡LŸj¡u Hhw Eš² ®j¡LŸj¡…¢m qC−a 

Eá¤a k¡ha£u Bf£m, ¢l¢ine J ¢l¢iE j¡jm¡ c¡−ulL¢l−a 

f¢lQ¡me¡ L¢l−a, öe¡e£ L¢l−a BCeS£¢h ¢e−u¡N L¢l−a, 

clM¡Øa, BlS£ J Sh¡−h clM¡−Øa J Bf¢š−a Bj¡l "h" 

Lm−j  p¢q ü¡rl L¢l−a f¡¢l−he ¢ejÀ afn£−m h¢ZÑa S¢j 

h¡h−c ®cJu¡e£ J ®g±Sc¡l£ J ®l−i¢eE Bc¡m−a BhnÉL 

ja k¡ha£u j¡jm¡ ®j¡LŸj¡ Beue L¢l−a, BCeS£¢h 

¢e−u¡N L¢l−a JL¡mae¡j¡u BlS£−a, ¢m¢Ma hZÑe¡ f−œ J 

Bf¢š−a Bj¡l "h" Lm−j Bj¡l f−r p¢q ü¡rl L¢l−a, 

p¡rÉ J Sh¡eh¾c£ fËc¡e L¢l−a J H¢g−X¢iV L¢l−a 

f¡¢l−hez Cq¡ R¡s¡ ®k ®L¡e A¢g−p Bc¡m−a ¢ejÀ afn£−m 

h¢ZÑa S¢j h¡hc pªø k¡ha£u j¡jm¡ f¢lQ¡me¡ ®cM¡öe¡, 

L¡NS¡c£ c¡¢Mm, ach£l¡c£ NËqe pq k¡ha£u BCe¡e¤N 

L¡kÑÉ¡c£ L¢l−a f¡¢l−hez (Underline given) 

Ef−l¡š²l¦−f Bfe¡−cl L«a L¡kÑÉ¡c£−a Bj¡l f§eÑ pÇj¢a 

l¢qm h¡ f§eÑ pÇj¢a b¡¢L−h Hhw Il²f Bfe¡−cl L¡kÑÉ¡c£ 

Bj¡l L«a L¡kÑÉ¡c£ h¢mu¡ NeÉ qC−hz" 
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Subsequently during pendency of this case on 24.01.2010 

another power of attorney was sworn an affidavit wherein it was 

disclosed therein that: 

"LpÉ Bj-®j¡š²¡l e¡j¡ c¢mm ¢m¢Maw ¢jcw 

L¡kÑÉ¡”®N ¢ce¡Sf¤l ®Sm¡l ®L¡au¡m£ b¡e¡l, h¡m¤h¡s£ 

®j±S¡l 28/29ew r¢au¡−el 602ew c¡−Nl lLj h¡Øa¥ ®j¡V 

29 na−Ll j−dÉ .08 1/2 naL S¢jl h¡hc pcl ¢p¢eul 

pqL¡l£ SS ¢ce¡Sf¤l Bc¡m−al 32/2001 AeÉ Hhw 

48/2001 AeÉ ew ®j¡LŸj¡u Bj¡l f−r j¡jm¡ f¢lQ¡me¡l 

k¡ha£u L¡kÑÉ¡¢c pÇf¡c−el ¢e¢j−š ®a¡j¡−L pq S®~eL ®j¡x 

B¢je¤m qL−L Cw 15.02.2001 a¡¢l−M 138 ew 

H¢g−X¢iVj§−m Bj-®j¡š²¡l ¢ek¤š² L¢lz E−õM Ll¡ BhnÉL 

®k, Eš² 602 ew c¡−Nl .29 naL S¢jl j−d¡ .12 naL 

avj−dÉ 0.7 naL S¢jl h¡hc HLM¡e¡ Lh¡m¡ quz Eš² 

Lh¡m¡ p¡Cc¤l lqj¡e Nw ¢cu¡−Re j−jÑ d¡lZ¡ L¢lu¡ B¢j 

−l¢SøÊÊÊÊÊÊÊ¡l£ A¢g−p aõ¡p£ Q¡m¡Cz ¢L¿º ®L¡e ®M¡S e¡ f¡Cu¡ 

®glv B¢pz Cw 14/02/2001 a¡¢l−M ®m¡Lj¤−M S¡¢e−a f¡¢l 

®k, Bj¡l ¢fa¡ Bmq¡SÆ ®j¡q¡Çjc Bm£ Hhw ï¡a¡ ¢Su¡El 

lqj¡e Eš² Lh¡m¡ ®l¢S¢ÇVÊ¡l£ ¢cu¡−Rez g−m Eš² Lh¡m¡ 

afn£m h¢ZÑa .07 naL S¢jl h¡hc B¢j ANËœ²−ul 

®j¡LŸj¡ c¡−Nl L¢lh j−jÑ CµR¡ ®f¡oe L¢lu¡ Cw 

15/02/2001 a¡¢l−M 138ew Bj-®j¡š²¡l e¡j¡u ®a¡j¡−L 

Bj-®j¡š²¡l ¢ek¤š² L¢lu¡ ®j¡LŸj¡ c¡−ul, Bf£m, ¢l¢ine 

c¡−ul öe¡e£ pq k¡ha£ L¡kÑÉ¡¢c pÇf¡c−el rja¡ ®cCz ®pC 

®j¡a¡−hL a¥¢j E−õ¢Ma 602 ew c¡−Nl ®j¡V .29 naL 
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S¢jl j−dÉ .12 naL avj−dÉ .07 na−Ll h¡hc Cw 

7/02/2000 a¡¢l−Ml 1381 ew Lh¡m¡l Efl Cw 

27/3/2001 a¡¢l−M pcl ¢p¢eul pqL¡l£ SS ¢ce¡Sf¤l 

Bc¡m−a 34/01 ¢jp ®j¡LŸj¡ c¡−ul L¢lu¡¢R, k¡q¡ 

¢hQ¡l¡d£e l¢qu¡−Rz B¢j ¢h−cn qC−a Cw 11/12/2009 

a¡¢l−M B¢pu¡ k¡ha£u ®j¡LŸj¡ L¡kÑœ²j ®a¡j¡l ¢eLV qC−a 

S¡¢e−a f¡¢lu¡ p−¿¹¡o fËL¡n L¢l−a¢Rz a−h ®j¡LŸj¡l ¢hQ¡l 

Qm¡L¡m£e S¡¢e−a f¡¢l−a¢R ®k, Cw 25/01/2010 a¡¢l−M 

1ew fË¢afr ®cx L¡x ¢h¢dl 7 B−cn 11 l¦m Hhw 151 d¡l¡ 

j−a clM¡Øa ¢cu¡ ANËœ²−ul ®j¡LŸj¡¢V M¡¢l−Sl B−cn 

Q¡¢qu¡−Rez Eš² clM¡−Øa B−l¡ E−õM L¢lu¡−Re ®k Cw 

15/02/2001 a¡¢l−M Bj-®j¡š²¡l e¡j¡u e¡¢L B¢j 34/01 

¢jp ®j¡LŸj¡l afn£m h¢ZÑa S¢jl h¡hc ANËœ²−ul Eš² 

®j¡LŸj¡ ¢h‘ Bc¡m−a c¡−ul Ll¡l SeÉ ®a¡j¡−L Bj-

®j¡š²¡l ¢ek¤š² L¢lz" 

By these two power of attorney it is apparent that the case 

was initiated in the absence of the pre-emptor through his power 

of attorney holder. Although in the first power of attorney, there 

was no specific disclosure about the initiation of the pre-emption 

case, but subsequently by way of another power of attorney, the 

pre-emptor himself admits and recognizes all the activities as has 

been done by the power of attorney holder on behalf of the pre-

emptor. Now neither the pre-emptor nor anybody on his behalf has 

denied the fact of initiation of this pre-emption case not by them 
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rather the irregularity, if at all been there, was been rectified by 

the pre-emptor petitioner. Now the things left to the court to 

accept his contention. Any objection can be raised by the pre-

emptor saying that the case was not filed by him or the person 

obtained the power of attorney is not his legal attorney to institute 

the case. If the matter is of the same nature, question can be raised 

that suit was not been properly filed with the legal persons. But it 

is none of the business of the pre-emptee or any person to raise 

any question on legal infirmity in the pleadings, which was filed 

by the power of attorney holder of the pre-emptor.  

Moreover if the plaint is rejected summarily in this way, the 

statutory right as been conferred upon to the pre-emptor under 

law, will be infringed and the statutory right can be taken away 

only on some irregularities, which is not been restricted by any 

means under law. Save an accept the contention that plaint was 

not been properly placed by the party concern, although it has not 

been accepted by the pre-emptor rather he has endorsed his 

acknowledgement by way of subsequent power of attorney, there 

is no other reasons to reject the plaint. When the pre-emptor 

himself acknowledged that it was filed and all activities has been 
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done by the power of attorney holder on his behalf has been 

rectified subsequently, his statutory right should not be taken 

away upon rejecting the plaint arbitrarily. Court below totally 

failed to appreciate this aspect of this case and rejected the plaint 

most illegally.  

 I thus find merit in this rule.  

 In the result, the rule is made absolute and the impugned 

judgment and order passed by the court below is hereby set aside 

and the pre-emption case is restored to its file and number. 

 Trial court is hereby directed to dispose of the case on merit 

expeditiously as early as possible.  

 The order of status-quo granted earlier is hereby recalled 

and vacated. 

 Send down the L.C.R along with the judgment to the courts 

below at once.  


