IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL REVISIONAL JURISDICTION)

Present:
Ms. Justice Kazi Zinat Hoque

Civil Revision No. 2820 of 2022

Hobibor Rahman Prang being dead his legal heirs
1. Md. Jahidul Islam and others
.......... Petitioners.
-VERSUS-

Md. Noya Miah Kazi being dead his legal heirs
1(a) Most. Jobeda Bewa and others
...... Opposite Parties.
Mr. Md. Abdus Saleque, Advocate
........ For the petitioners
Mr. Sahabuddin Khan (Large), Advocate
...... For the opposite parties
Heard on:04.12.2025 and 08.12.2025.

And
Judgment on: 11.12.2025.

Kazi Zinat Hoque, J :

This Civil Revision is directed against the impugned judgment
and order dated 18.04.2022 passed by the learned Additional District
Judge, 2" Court, Bogura in Civil Revision No.84 of 2015 affirming
the judgment and order dated 30.06.2015 passed by the learned Joint
District Judge, 2" Court, Bogura in Partition Suit No.06 of 2005.

Relevant facts for disposal of the Rule are that opposite parties
preferred Partition Suit No0.06 of 2005 for partition against the
defendants (present petitioners). On the prayer of the contesting

defendants dated 26.01.2011 the learned Joint District Judge



appointed an Advocate Commissioner to hold local investigation of

the suit property. The Writ was issued by the learned Joint District

Judge to the following effect:
“to determine whether the property relates to the
registered deed N0.2023 dated 10.01.2021 transferred by
Kadim and others in favor of Mohosen Ali Sardar is
identical with .73 acre land of plot N0.1200 appertaining
to C.S. Khatian No.4 of Mouza Ovirampur under Police
Station-Shibgonj, District-Bogura (Annexure-B).”

The learned Advocate Commissioner held local investigation
and submitted a report along with field book and sketch map with an
opinion that the property described in deed N0.2023 dated 10.01.2021
transferred by Kadim and others in favour of Mohosen Ali Sardar is
identical with .73 acre of land of plot N0.1200 appertaining to C.S.
Khatian No.4 of Mouza Ovirampur under Police Station-Shibgonj,
District-Bogura. After submission of the Advocate Commissioner’s
report, the plaintiffs (present opposite parties) submitted an objection
alleging that the report was not proper, not justified and not impartial
inasmuch as the statement of the boundary men of the deed and their
successors’ names were noted baselessly and for the aforesaid

grounds the same is liable to be set aside.



Vide order No0.33 dated 30.06.2025, the learned Joint District,
2" Court, Bogura set aside the Commissioner’s report with an
observation that the impugned report of the Advocate Commissioner
was not proper and justified. Feeling aggrieved the defendants moved
the District Judge Court, Bogura in Revision No0.84 of 2019
contending, that the learned Joint District Judge, 2" Court, Bogura
rejected the Commissioner’s report illegally. The said Rivision was
transferred to the court of learned Additional District Judge, Bogura
who vide judgment and order dated 18.04.2022 disallowed the
revisional application and affirmed the order of the learned Joint
District Judge, 2™ Court, Bogura. Being aggrieved by and dissatisfied
with the judgment and order dated 18.04.2022 passed by the
revisional court below, Bogura the defendants preferred this Civil
Revision.

Mr. Md. Abdus Saleque, learned Advocate appearing for the
petitioners, argued that the revisional court below committed gross
mistake in not considering the corresponding MRR and DP Khatian
No0s.9 and 627 respectively of CS Khatin No.4 in rejecting the
Commission report and as such both the courts below committed error
of law resulting in an error in the decision occasioning failure of

justice. He further argued that the learned trial court did not consider



the presumptive value of C.S. Khatian of plot No0.1200 while
considering the report submitted by the learned Advocate
Commissioner and as such there was an error of law resulting in an
error in the decision occasioning failure of justice.

The Rule has been opposed by the opposite parties. Mr. Md.
Sahabuddin Khan (Large), learned Advocate representing opposite
parties, argued that both the courts below concurrently held that the

finding of the Commissioner that land, covered in Kabla N0.1023
: . 1 _.
dated 10.01.1921, measuring 49 decimals or 15 Bigha and land

measuring 73 decimals, appertaining to plot No. 1200 of C.S. Khatian
No.4, are the same is erroneous as such the courts below rightly
rejected the Advocate Commissioner’s report. Therefore, the Rule is
liable to be discharged.

Order XXVI rule 9 of the Code of Civil Procedure deals with
Commission to make local investigation. The aforesaid Rule is
reproduced below:

“9. In any suit in which the Court deems a local
investigation to be requisite or proper for the
purpose of elucidating any matter in on dispute, or
of ascertaining the market-values of any property,

or the amount or any mesne profits or damages or



annual net profits, the Court may issue a
commission to such person as it thinks fit directing
him to make such investigation and to report
thereon to the Court [within such time not
exceeding three months as may be fixed by the
Court]:
2[Provided that the Court may, on the prayer of the
Commissioner and on sufficient cause being
shown, extend the time.]”

Order XXVI rule 10 deals with procedure of Commissioner.

The aforesaid rule is reproduced below:

“10. (1) The Commissioner, after such local
inspection as he deems necessary and after
reducing to writing the evidence taken by him,
shall return such evidence, together with his report
in writing signed by him to the Court.
(2) The report of the Commissioner and the
evidence taken by him (but not the evidence
without the report) shall be evidence in the suit and
shall form part of the record; but the Court or, with

the permission of the Court, any of the parties to



the suit may examine the Commissioner personally
in open Court touching any of the matters referred
to him or mentioned in his report, or as to his
report, or as to the manner in which he has made
the investigation.
(3) Where the Court is for any reason dissatisfied
with the proceedings of the Commissioner, it may
direct such further inquiry to be made as it shall
think fit.”
The Case of Shadaksharappa vs Kumari Vijaylaxmi ‘the High
Court of Karnataka dealt with appointment of Commissioner for local

investigation.

At paragraph 20 the High Court of Karnataka summarized the
broad guidelines to be followed while exercising power under Order

XXVI rules 9 and 10 of the Code of Civil Procedure:

“a) The power of the court to appoint the Commissioner for
local inspection or any other purpose provided in Order XXVI
of the Code is discretionary. However, the said discretion is

guided by not only Order XXVI Rules 9 and 10 of the Code but

! https://indiankanoon.org/doc/14189640/



also the provisions of the Indian Evidence Act dealing with

relevancy, expert opinion, and the burden of proof.

b) The discretion to exercise the power under Order XXVI of
the Code of Civil Procedure is not governed by the form of the
suit. The Court can appoint the Commissioner in any kind of
suit, provided a report of the Commissioner under Order XXVI

of the Code is necessary for elucidating the matter in dispute.

c) The issue framed in the suit, or where the issue is not yet
framed, the pleadings which give rise to issue/s and the
documents placed on record would be a guide to ascertain the

'matter in dispute’ referred in Order XXVI Rule 9 of the Code

d) The power to appoint the Commissioner for local inspection
or scientific investigation/expert's opinion can be invoked even
suo motu by the court, without there being an application by
either of the parties, if the Court deems it appropriate to secure
the report of the Commissioner. However, the appropriate
reasons must precede the order appointing the Commissioner.
And such orders are to be passed only after hearing the parties

before it.


https://indiankanoon.org/doc/1953529/
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e) The Commissioner can be appointed either before or after the
commencement of the trial. However, having due regard to the
nature of the controversy, if the report is essential for
elucidating the matter in dispute, it is desirable to have the local
inspection before the commencement of trial as it is likely to

reduce the volume of oral evidence in a given case.

f) In addition to the report, having regard to Order XXVI Rule
10 of the Code, the evidence taken by Commissioner reduced in
writing can also be taken on record and examined by the court

while considering the report.

g) The report of the Commissioner is not conclusive proof of
what is stated therein. The report is only a piece of evidence,
that the Court has to examine based on the other materials on

record.

h) Report of the Commissioner need not be formally marked for
being considered as evidence. Once submitted to the court, the
report is part of the court record and can be looked into by the

court.

1) The court may in its discretion examine the Commissioner on

any matter concerning the report.



There is no compulsion to examine the Commissioner.
However, if the objection is filed to the report, and the party
filing objection seeks to examine the Commissioner then the
Commissioner should be examined. In either case, once the
Commissioner is examined, the court having due regard to the
evidence, may reject or accept the report in its entirety or in
part, provided there are materials to justify such a finding on
the report. In appropriate cases, the merit of the report can be
considered at the final hearing. While considering the report at
the final hearing, if the court finds that the report is erroneous
and fresh commission is required, the court may pass

appropriate order in this regard.

J) If the court is dissatisfied with the 'proceedings of the
Commissioner' as found in Order XXVI Rule 10 (3), it may
direct further inquiry depending on the facts. As a matter of
caution, it is clarified that examination and order under order
XXVI 10 (3) are only to verify if the Commissioner has

followed the proper procedure while carrying out his task.

k) The person who has filed an objection to the report has the

option of cross-examining the Commissioner to substantiate his



10

objections or even without cross-examination, it is open to

establish that the report is inadmissible in evidence.”

At paragraph 23 the Karnataka High Court prescribed the

following procedures to save the time of the court:

“a) The Court may fix the date and time for local inspection,
directing the parties to be present at the disputed property, to
avoid the process of issuance of notice to the parties by the

Court Commissioner.

b) The court shall also fix the time frame for the parties to file a
memo of instructions and shall scrutinize the instructions
submitted and if need be reframe the instructions to focus the

attention on the matters in dispute.

c) If the court feels that the Commissioner is required to submit
a report on a particular matter or a question, the court shall also
frame the specific question to be answered by the

Commissioner.

d) It is desirable to specify in the order whether or not the
parties are entitled to submit an additional memo of instructions

to the Commissioner at the time of local inspection
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e) The time frame be fixed for submitting the report to the
Court and while fixing the time, due regard must be had to the
nature of the commission work and the urgency involved in the

matter;

f) If the survey of any land is ordered to be conducted by a head
of the survey department or any other designated officer, the
court having regard to the nature of the work may also specify
in the order, whether the Commissioner appointed is
authorized to delegate the work to some other person in the

same department.

g) Wherever practicable, the court shall direct the court
Commissioner, to furnish a number of true copies of the report
to the counsel representing the parties to the suit, while

submitting the report to the court.

h) Time schedule should also be fixed for filing objections to

the report of the Commissioner if any.

1) In all cases, where the report of the Commissioner is awaited,
the court may if practicable proceed with the trial or other
stages of the proceeding. Before ending, to put it in nutshell, the

report under Order XXVI of the Code, in an appropriate case, is



12

an effective tool available to the court and the party to the
proceeding. The party to the proceeding, may use this tool for
proving his/her case and the court to unravel the mystery

surrounding the case.”

Order No0.33 dated 30.06.2015 passed by the learned Joint
District Judge, 2™ Court, Bogura it is evident that the trial court
rejected the Advocate Commissioner’s report. Relevant portion of the

order of the trial court is reproduced below:
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From order dated 18.04.2022 passed by the Rivisional Court
below (Additional District Judge, 2" Court), Bogura affirmed the
order of the trial court. Relevant portion of the order is reproduced

below:
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In the case of Abdun Noor Vs Aziruddin [64 DLR
(AD)(2012) 127)] it was held:

“The report of the Advocate Commissioner shall go into
evidence even if the Commissioner is not examined in
Court and that the evidentiary value of the report of the
Advocate Commissioner may vary depending upon the
facts and circumstances of a particular case. The
Advocate Commission’s report is not sacrosanct but it is
only a piece of evidence which is to be considered along
with other evidence. The Court may or may not rely on
such evidence notwithstanding the fact that it has been

admitted in evidence.”

The Commissioner’s report is certainly a report relating to
facts. Therefore, both the courts below having concurrently held that
the Commissioner’s report cannot be relied upon because the amount
of land mentioned in the C.S. Khatian and quantum of land mentioned
in the impugned Kabla deed No0.1023 dated 10.01.1921 are identical,
this finding of fact cannot be interfered with by the High Court

Division in revisional jurisdiction.
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Be that as it may, since the original suit was filed in the year 2005 the
parties are directed to takes necessary steps for hearing of this matter.
However, parties shall be at liberty to make necessary application for

fresh report if so required.

However, parties are cautioned not to drag this matter and take
unnecessary adjournment. The trial court is directed to dispose of this
matter as expeditiously as possible and preferably within a period of
06(six) months from the date of receipt of a copy of this judgment and

order.

Accordingly, the Rule is discharged with the above observation

and direction.

Interim order of stay is hereby recalled and vacated.

There is no order as to cost.

Transmit a copy of this judgment to the concerned court below

at once.

(Kazi Zinat Hoque, J

AK



