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This appeal is directed against the judgment and decree dated

31.08.2014 passed by the learned Joint District Judge, 4™ Court, Dhaka in
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Title Suit No. 543 of 2012 decreeing the suit on contest against the
defendant nos. 1-14.
The short facts leading to preferring this appeal are:
The present respondent no. 1 as plaintiff filed the aforesaid suit
seeking following reliefs:
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The case of the plaintiff in short is that, the suit land appertaining to
C. S. Khatian No. 437 corresponding to S.A. Khatian No. 87 and R. S.
Khatian No. 88 originally belonged to two brothers namely, Kala Chan
Sheikh and Lal Chan Sheikh in equal share. During enjoying title and

possession over the said land, they made an oral amicable partition among
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themselves through which Kala Chan Sheikh got 635 decimals of lands
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appertaining to C.S Plot No. 1408 which was subsequently recorded in S.
A. Khatian No. 1043 where S.A. Plot remains as it is that is, Plot No.
1408. Kala Chan Sheikh also got property from non-suited S.A Plot No.
1396. Subsequently, after his demise, his brother namely, Lal Chan
Sheikh got his share and on the demise of Lal Chan Sheikh his sons and
daughters, Surerjamal, Shukur Ali, Buddu Miah and Hazera Khatun and
others became S. A. recorded tenant and their names were duly published
in the S.A. Khatian. When Kala Chan Sheikh had been enjoying title and
possession over his share of land, he also transferred the same by way of
registered deed of gift dated 02.03.1959 in favour of his two daughters
namely, Mosammat Anguri Khatun and Mosammat Bedana Khatun who
got 52 decimals of land out of 88 decimals of land in C. S. and S. A. Plot
No. 1408. When the two daughters of Kala Chan Sheikh had been in
possession over their land sold out the same by registered sale deed dated
10.10.1981 to Md. Nurul Islam, father of Darbesh Bepari and handed over
possession in favour of the recipients. Subsequently, Md. Nurul Islam
transferred his share of land in favour of the plaintiff vide registered sale
deed dated 21.11.1988. After purchasing the said land by the plaintiff, he
got his name mutated in the khatian vide Mutation Case No. 2304 of
1989-90 and kept on paying rent to the government by demarcating the
same through pillar and by planting different kind of trees and sowing
crops. Thereafter, when the government introduced provision to mutate
the name as per the R.S. record issuing gazette notification, the plaintiff
then went to the office of the defendant no. 4 on 20.11.2011 when the

respective official then informed him that the property of R.S. Plot Nos.



2016 and 2018 measuring a total area of 1.27 acres of land was prepared
in R. S. Khatian No. 1 in the name of the Deputy Commissioner of the
Government though beforehand, the plaintiff was not informed about the
said wrong recording. After coming to learn about the said wrong
recording, the plaintiff obtained the certified copy of the R. S. record and
became sure about the wrong recording of the suit land prepared in the
name of the Government and hence, the suit.

On the contrary, the defendant nos. 1-4 in order to contest the suit
filed a joint written statement denying all the material averments so made
in the plaint contending inter alia that, an area of 1.27 acres of land
comprising R.S. Plot No. 2016 measuring 39 decimals of land and 88
decimals of land of R.S. Plot No. 2018 totaling 1.27 acres of land has
rightly been prepared in the name of the government in R. S. Khatian No.
1. It has further been stated that, the plaintiff has got no right, title and
possession over the suit property and in order to grab the government
property, the plaintiff filed the instant suit with some frivolous statement
as well as by manufacturing some deeds which has got no basis and
finally prays for dismissing the suit.

In order to dispose of the suit, the learned Judge of the trial court
framed as many as 6(six) different issues. However, the plaintiff
examined 4(four) witnesses and produced several documents which were
marked as exhibit nos. 1-5(c) when the defendant no. 1 examined a single
witness and produced documents which were marked as exhibit nos. ‘ka’
and ‘kha’. However, after conclusion of the trial, the learned Judge of the

trial court decreed the suit on contest against the defendants.



Being aggrieved by and dissatisfied with the said judgment and
decree, the defendant no. 1 as appellant came before this court and
preferred this appeal.

Mr. Arobinda Kumar Roy, the learned Deputy Attorney-General
appearing for the appellant upon taking us to the impugned judgment and
decree as well as the documents so appeared in the paper book at the very
outset submits that, the suit itself was not maintainable under the
provision of section 145A of the State Acquisition and Tenancy Act, 1950
since the plaintiff filed the suit challenging the latest record and Land
Survey Tribunal is the right forum to challenge the wrong recording of the
suit land and the learned Judge of the trial court ought to have dismissed
the suit.

The learned Deputy Attorney-General next contends that, since the
plaintiff-respondent failed to produce any documents such as, rent receipt,
mutation khatian to prove holding of possession as well as enjoying title
over the suit property and since possession follows title which is the
settled proposition so, the learned Judge ought to have dismissed the suit.

The learned Deputy Attorney-General wrapped up his submission
contending that, though certain documents have been marked exhibits by
the plaintiff but those are all fraudulent papers which was malign only to
grab the government valuable properties and therefore, the suit is liable to
be dismissed and the appeal be allowed.

On the contrary, Mr. Niaz Murshed, the learned counsel appearing
for the plaintiff-respondent no. 1 by refuting the submission so advanced

by the learned Deputy Attorney-General for the appellant submits that,



under the provision of section 145A (6) of the State Acquisition and
Tenancy Act, 1950 since R. S. record all over the country was completed
in the year 1997 and from 1998 onwards, the B.S. record as well as City
Jorip (survey) was started and it was also completed so the provision of
section 145A of the Act is not applicable in the instant case and the
learned Judge of the trial court has rightly decreed the suit.

The learned counsel by taking us to the paper book mainly the
deposition so made by the P.W-1 to P.W-4 in particular, P.W-1 and P.W-
3 also contends that, those very witnesses have clearly proved the
possession of the plaintiff stating that “ifer &\ IMET (S Wl I FRRM
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By showing the documents so have been exhibited as exhibit nos.
1-5(c), the learned counsel further contends that, since those very title
documents which is the chain of acquiring title in the suit land by the
plaintiff and those have been proved by marking as exhibits and no
objection was raised when those were taken into evidence and therefore,
the suit land was wrongly prepared in the name of the government in R. S.
Khatian No. 1.

The learned counsel further contends that, in the prayer portion, the
plaintiff prayed for declaration in respect of 1.27 acres of land though he
claimed 52 decimals of land to have wrongly prepared in the name of the

government so such declaration in respect of 1.27 acres of land is mere a



mistake save for 52 decimals but that can well be rectified under the
provision of order XLI, rule 24 and 33 of the Code of Civil Procedure so
the decree passed in respect of 52 decimals of land will not be affected at
all.

The learned counsel next contends that, though soon after
purchasing the property by the plaintiff, he mutated his name in the
khatian which also described in the plaint but inadvertently that very
mutation khatian has not been marked as exhibit even then the D.W-1 in
his cross-examination also asserted to have seen the said mutation khatian
stands in the name of the plaintiff which also proves that the plaintiff
acquired indefeasible title and possession over the suit property and R. S.
record in respect of 52 decimals of land has wrongly been prepared in the
name of the government in the R.S. Khatian No. 1 and finally prays for
dismissing the appeal.

We have considered the submission so advanced by the learned
Deputy Attorney-General for the appellant and that of the respondent no.
1 at length. We have also very carefully gone through the provision
provided in section 145A (6) of the State Acquisition and Tenancy Act. It
is admitted position that, the provision of section 145A was inserted by
Act No. 09 of 2004 and it is our common knowledge that R.S record all
over the country was completed by the year 1997 and soon thereafter B. S.
record as well as City Jorip (in Dhaka) was started and it was also
completed in respect of the suit land so at the point of
enacting/incorporating that provision, B.S and City Jorip was ended. So

invariably, the latest record in respect of the suit land is “City Survey” not
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the R.S record which is under challenge so the contention advanced by the
learned Deputy Attorney-General that the plaintiff ought to have filed the
suit before the Land Survey Tribunal clearly falls through.

On going through the written statement so filed by the defendant-
appellant, we find that, it simply claimed the suit land to have rightly
prepared in R.S. Khatian No. 1. But how the defendant acquired the suit
land and got it prepared in its name has not been described in the four
corners of the written statement. On the other hand, from the statement so
made in the plaint, we got the detailed genealogy of acquiring title by the
plaintiff in the suit land and all the documents from C.S Khatian to R.S.
Khatian and the title deed have been produced before the trial court and
the trial court marked those very vital documents of acquiring title as
exhibits without any objection on the part of the defendants which
alternatively proves that the plaintiff has got title and possession over the
suit property.

However, the plaintiff claimed to have purchased 52 decimals of
land from R.S Plot No. 2018 that comprises a total area of 88 decimals of
land and another 39 decimals of land from R.S Plot No. 2016 totaling
1.27 acres of land. Since the plaintiff became aggrieved with the wrong
recording of 52 decimals of land he purchased, he thus compelled to file
the suit even though the plaintiff prayed for declaration in respect of 1.27
acres of land but that very prayer will in no way affect the impugned
judgment and decree in declaring the preparation of 52 decimals of land in

R.S Khatian No. 1 as illegal.



Furthermore, on going through the testimony so made by the P.W-1
to P.W-4, we find that, the plaintiff has been able to substantiate the case
as regards to acquiring title as well as enjoying possession in the suit
property as the testimony of P.W-1 has clearly been corroborated by the
P.W-3 who is admittedly the adjacent land owner of the suit land and both
the witnesses clearly asserted the boundary of the suit land saying that, it
was butted and bounded by pillar.

Insofar as it regards to the testimony of the defendants as D.W-1,
we find from the cross-examination that, he admitted of having seen the
mutation stands in the name of the plaintiff as per S.A record. So we find
that, though the plaintiff has failed to mark the mutation khatian as exhibit
but it was on the record and therefore, the submission placed by the
learned Deputy Attorney-General that in absence of any mutation khatian
as well as the rent receipt, the plaintiff cannot get possession in the suit
property does not hold water. Because, the suit land was recorded in the
name of the government in R.S Khatian which is under challenge so
naturally, the government will not receive any rent from the plaintiff so
long it remains in the name of the government. But with the above
discussion, it is crystal clear that, the plaintiff has acquired title and
possession over his purchased 52 decimals of land. On the contrary, the
defendant-appellant has utterly failed to prove the basis of preparing the
suit land in R.S Khatian No. 1.

Regard being had to the above facts and circumstances, we don’t
find any substance in the submission so placed by the learned Deputy

Attorney-General and on the other hand, the judgment and decree passed
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by the trial court is well-founded and reasoned which is based on
materials and evidence on record.
In the result, the appeal is dismissed however without any order as

to costs.
Let a copy of this judgment along with the lower court records be

communicated to the court concerned forthwith.

Mohi Uddin Shamim, J.

I agree.

Abdul Kuddus/B.O.



