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 IN THE SUPREME COURT OF BANGLADESH 

HIGH COURT DIVISION 

(STATUTORY ORIGINAL JURISDICTION) 

Present: 

Mr. Justice Sikder Mahmudur Razi  

Company Matter No. 240 of 2022 

IN THE MATTER OF: 

An application under Section 233 of the Companies Act, 

1994. 

-AND- 

IN THE MATTER OF: 

Md. Mizanur Rahman 

        …………. Petitioner. 

    - V E R S U S - 

Astro Stitch Art Ltd. and others. 

              ................Respondents. 

    Mr. Md. Yousuf Ali, Advocate with  

    Mr. Md. Uzzal Hossain, Advocate with 

Mr. Gobinda Biswas, Advocates  

             .......For the Petitioner.  

Dr. Syeda Nasrin, Advocate with 

Mr. Md. Monir Hossain, Advocate  

.......For the Respondent No. 2. 

    Mr. Md. Shofiqul Islam, Advocate 

             ……For the respondent No. 5 

     

Heard on: 21.07.2025 & 10.08.2025 

And 

Judgment on: The 12th August, 2025 
 

Sikder Mahmudur Razi, J: 

1. Mr. Md. Mizanur Rahman as petitioner filed an application under Section 

233 of the Companies Act, 1994 and the same was registered as Company 

Matter No. 240 of 2022 and the same was admitted on 08.08.2022. The 

reliefs originally prayed for by the petitioner were as follows: 

A) To admit this application; 
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B) Allow the petitioner to issue and publish Paper Notification in at 

least two National Daily News Papers; 

C) To reconstitute the Board of Directors of the Respondent No. 1 

inducting the Petitioner as the Managing Director, and direct the 

Company to operate its Accounts jointly by the petitioner; 

D) To direct the Respondent Nos. 1-4 to prepare and produce the 

Books of Accounts and management Accounts, and to produce 

Statements of all the Bank Accounts of Respondent No. 1 Company 

before the Honorable Court; 

E) To appoint an Independent Chartered Accountant to audit the 

Books of Accounts, Management Accounts and Financial Statements 

of the Respondent No. 1 Company from 29th January 2008 to 30th 

June, 2022; 

F) To direct the Respondent 2 to refrain from operating the Bank 

account of Respondent No. 1 without the Counter Signature of 

Petitioner. 

G) To direct Respondent No. 2 to call, hold or conduct Annual 

General Meetings of the Respondent No. 1 Company upon 

preparation of financial statements of the Company within the 

statutory time frame; 

H) And/or to pass such other or further order or orders as your 

Lordships may deem fit and proper. 

2. Subsequently, at the time of hearing, the petitioner by way of filing a 

supplementary affidavit prayed for replacing/recasting his original prayers 

‘C’ & ‘D’ by the following prayers: 
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"C. Direct the respondent no. 2 and added respondent no. 6 to ensure 

the transfer of 20,000 (twenty thousands) nos. of shares of the 

petitioner in the capital of the respondent no. 1 Company in favor of 

the added respondent no. 6 to give effect to the agreement dated 

15.07.2020 (as contained in Annexure -C to the substantive 

application) 

D. Direct the respondent Bank (respondent nos. 4 &5) to take 

immediate step for releasing the petitioner's properties and for 

attaching the property of the respondent no. 2 & 6 to give effect to the 

No Objection certificate approved vide their 368th Board meeting 

dated 31.01.2022 in favor of the respondent no. 1 Company" 

3. It is the case of the petitioner that Respondent No. 1 is a Company limited 

by shares and incorporated on 29.01.2008 under the Companies Act, 1994 

with the objectives amongst others to carry on the business of 

manufacturers, producers, sellers, exporters, buyers, importers and dealers of 

ready-made Garments, wearing apparels, clothing, fabrics and textiles of 

every kind. That the Authorized Share capital of the Company is 

Tk.1,00,00,000/- (one crore) divided into 1,00,000 (one lac) ordinary shares 

of Tk. 100/- each. The petitioner is a sponsor shareholder director of the 

Company and he subscribed to 20,000 Nos. of ordinary share in the capital 

of the Company. On the other hand, the other shareholder i.e. respondent no. 

2 subscribed to 20,000 Nos. of ordinary shares. Thus, both the petitioner and 

respondent no. 2 has 50%-50% share in the company. Therefore, the 

petitioner qualifies the requirement as provided 195 (a) and (b) of the 

companies Act, 1994 and as such he is entitled to file this application. The 

petitioner entrusted the management of the company to another subscriber- 

shareholder, respondent no. 2 who by breaching the trust reposed upon him, 
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has been using the fund of the Company at his personal interest putting the 

business at stake. Respondent No. 1 Company, to run its business, availed 

credit facilities from the Al- Arafah Islami Bank Ltd, Uttara Model Town 

Branch, Dhaka. For the last time the Bank has renewed the credit facility 

vide sanction letter being no. AIBL/HO/CID-01/2018/327 dated 16.07.2018 

for an amount of Tk. 5.80 crore taking securities amongst others some 

collateral securities which includes a residential flat measuring 1600 sft 

owned by the petitioner at House no. 665, Road no. 06, Shahinbagh, 

Tejgaon, Dhaka and another commercial space at level-2, shop no. 101, 

Basundhara City, Panthapath, Dhaka. The petitioner trusted the respondent 

no. 2 and was agreed to assign the management of the Company upon him 

and accordingly he was appointed as the first Managing Director of the 

respondent Company on 19.01.2008 for a period of 5 (five) years and the 

same expired on 28.01.2013 but still now he is holding the same without any 

authority of law whatsoever. The respondent no. 2 is also operating the bank 

account of the Company as a single signatory. The respondent no. 2 is 

running the business and/or affairs of the Company like a proprietorship 

concern without offering any accounts of the business of the Company to the 

petitioner. Indeed, the respondent no. 2 has extended his own business titled 

ISQ Printing and Mew House situated at Badal Di, Bawnia, Uttara, Dhaka, 

by siphoning the fund from the respondent no. 1- Company and is 

attempting to show negative value to the assets of the Company just to 

deprive the petitioner. As of today no Annual General Meeting of the 

respondent Company has been held since its inception and no annual return 

is filed with office of the respondent no. 3 in complying with relevant 

provision of the Companies Act. The petitioner has requested the respondent 

no. 2 on several occasions to hold General meeting in order to appoint 
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auditor for auditing the accounts of the Company but he does not care about 

the request of the petitioner. Finally, the petitioner decided to leave the 

company closing his dealing which the respondent no. 2 agreed and both the 

parties signed an agreement on 15.07.2020 detailing the terms and 

conditions of his exit plan. As per the agreement, the respondent no. 2 

agreed to purchase the entire shares held by the petitioner in the respondent 

company in the name of his nominated person and further agreed to release 

the mortgaged flat and shop. But after signing the agreement, the respondent 

no. 2 did not maintain his commitment rather he is running the business and/ 

affairs of the Company without any involvement and/or role of the 

petitioner. The respondent no. 2 being the only director responsible for the 

affairs of the company is exercising his power in a manner prejudicial to the 

interest of petitioner and the respondent no. 2 is continuing the same in gross 

violation of the mandatory provision of law. The Managing Director has 

failed to call and conduct necessary meetings and to appoint the auditor as 

required by the Companies Act, 1994 and the Articles of Association of the 

respondent Company. 

4. At the time of hearing, the petitioner by filing a supplementary affidavit 

which was dated 24.07.2025, asserted that clause no. 4 of the agreement 

dated 15.07.2020 categorically stipulates that the first party of the agreement 

i.e. the petitioner would be free from all sorts of liabilities both previous and 

prospective arising out of the business undertaking of the company effective 

from the date of execution of the agreement. Therefore, in accordance with 

the above stipulation, there cannot be any liability added with the petitioner 

on the account of the business venture of the company. Clause 03 of the said 

agreement further imposed restriction upon the parties in asking for any sort 

of account from each other in relation to Astro Stitch Ltd. The petitioner as 
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being the 1st party of the agreement fully complied with the said term and 

condition stipulated therein and did not ask for any account to the 

respondent no. 2 (2nd party of the agreement) about the Company after the 

above agreement was signed. The respondent no. 2 abusing the said 

restriction as a cunning device has misappropriated and/or siphoned the 

properties of the Company to his personal accounts and to the accounts of 

his wife-respondent no. 6 including the machineries and equipment without 

adjusting the loan liabilities of the respondent Company. From the sanction 

letter of the respondent Bank dated 27.12.2021 (Annexure G of the Audit 

report) it transpires that the respondent no. 2 (2nd party of the agreement) 

took the necessary step in accordance with the stipulation made in Clause 05 

of the agreement to release the petitioner's properties mortgaged with 

respondent Bank against the credit facilities sanctioned in favor of the 

respondent company and proposed his own equivalent property as a 

mortgage to secure the loan liabilities of the company and the respondent 

Bank accepted the same and agreed to redeem the petitioner's property from 

charge of mortgage and further required respondent no. 2 to create mortgage 

the property specified in the sanction letter. Mysteriously enough the 

respondent no. 2 has not complied with the term and condition stipulated in 

the above sanction letter rather the Bank has sanctioned credit facilities in 

favor of the respondent Company on 30.06.2022, 29.12.2022 & 27.02.2023 

to the tune of Tk.34,53,889/-(thirty four lac fifty three thousands, eight 

hundred and eighty nine). Respondent no. 2 placed a proposal to the Bank 

for restructuring the board of directors of the respondent no. 1 Company by 

removal of the petitioner's name from the board. The Bank agreed to the exit 

plan of the petitioner from the respondent no. 1 Company and accordingly 

performed their part by taking appropriate resolution vide its board meeting 
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no. 368th dated 20.01.2022 and accordingly No objection certificate was 

also communicated through its branch (respondent no. 5) to the Managing 

Director of the respondent no. 1 Company but the respondent no. 5 never 

communicated the same to the petitioner. It further reveals that the 

respondent no. 2 nominated the name of his wife Mrs Dalia Begum (added 

respondent no. 6) as a new director of the Board of the Company instead of 

the petitioner and placed the said proposal to the Bank. The Bank approved 

the same and communicated him duly by its letter dated 31.01.2022 but the 

respondent no. 2 has not taken step whatsoever to take the signature of the 

petitioner on the share transfer instruments as he agreed to do so by clause 

no. 1 of the agreement dated 15.07.2020. It is evident from the retrieved 

financial statements for the period of 2008-2022, that the retained earnings 

of the respondent no. 1 Company were accumulated to the tune of Tk. 

30,09,39,212/-(thirty crore nine lac thirty nine thousands two hundreds and 

twelve) up to 30th June, 2022 whereas the credit liabilities of the company is 

only Tk.7,52,25,062.27/-(seven crore fifty two lac twenty five thousand six 

point twenty seven) as on 11.06.2024. The respondent no. 2 after signing up 

the agreement dated 15.07.2020 abused his position as the Managing 

Director and in connivance with the corrupt officials of the respondent Bank 

has sold out the Company's manufacturing plant which were hypothecated to 

the respondent Bank to secure the credit liabilities and converted the same as 

his own properties without depositing the sale proceeds to the bank to adjust 

the credit liabilities stated as above. The Company has no business as the 

respondent no. 2 has grabbed the entire properties and assets of the 

Company.  
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5. Respondent no. 2 i.e. holder of the rest 50% share as well as Respondent no. 

5 i.e. the lender bank namely Al-Arafah Islami Bank Ltd., Uttara Branch, 

Dhaka contested the company matter by filing affidavit in opposition. 

6. The defence taken and assertions made by the respondent no. 2 in his 

affidavit- in- oppositions and supplementary affidavits are that the petitioner 

instituted this Company Matter under section 233 of the Companies Act, 

1994 seeking minority protection, initially praying for his inclusion as 

Managing Director of the Company and for active participation in its 

business and affairs. The Respondent acceded to this initial prayer. 

Subsequently, however, the petitioner amended his prayer to seek (i) 

rectification of the share register by transferring his shares to Respondent 

No. 6 pursuant to an agreement dated 15.07.2020; and (ii) a direction upon 

the Respondent bank to enforce the No Objection Certificate approved in the 

368th Board Meeting of the Company dated 31.01.2022. The amended 

prayer is properly referable to section 43 of the Companies Act, 1994, not 

section 233; accordingly, the petition in its present form is not maintainable. 

The amended prayer fundamentally alters the nature and character of the 

original petition, rendering it untenable in law. The affidavits filed by the 

Respondent bank demonstrate that, by letter dated 21.05.2023, the Petitioner 

admitted liability for 50% of the Company's debts and expressed his 

willingness to repay the same to the bank in order to redeem the security. 

Such admission, made two years after institution of this petition, frustrates 

the relief sought, and the petition is liable to be dismissed. The agreement 

dated 15.07.2020, which the Petitioner now seeks to enforce under the guise 

of minority protection, is in substance a matter under section 43 of the 

Companies Act, 1994. Neither section 233 nor section 43 may be invoked as 

a substitute for a suit for specific performance of contract, for which 
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adequate remedy exists under the Specific Relief Act. The Petitioner, being 

an equal shareholder, is not entitled to minority protection under section 233. 

The Petitioner's interpretation of Clause 4 of the agreement dated 

15.07.2020-purporting to absolve him from past and future liabilities is 

misconceived. The agreement was unregistered, unimplemented, never acted 

upon by either party, and its purpose has been frustrated. The Petitioner's 

statutory claim under section 233 is inconsistent with the agreement's nature 

as an exit mechanism. Having failed to execute the required share transfer 

instruments under Clause 1, the Petitioner cannot rely upon subsequent 

clauses. A party cannot approbate and reprobate; therefore, the Petitioner's 

reliance on the agreement to avoid liability is untenable. The Petitioner, 

holding 50% of the shares, had full access to and exercised control over the 

Company's financial affairs, including appointing his daughter as Executive 

Director (Finance) by letter dated 24.12.2019. The Company's bank account 

required joint signatures, rendering allegations of unilateral misappropriation 

baseless. Correspondence dated 02.01.2020 further confirms the Petitioner's 

active participation in operational and financial matters. The agreement 

dated 15.07.2020 was never implemented, and share transfer instruments 

were never executed. Acting alone, the deponent filed Writ Petition No. 8211 

of 2024 and obtained a Rule and Stay Order dated 04.07.2024, thereby 

preventing auction of mortgaged property and protecting both parties' 

interests. The Petitioner made no contribution to litigation expenses or 

negotiations, and allegations regarding non-registration of the mortgage are 

without legal foundation. The allegations of unilateral sale and 

misappropriation of hypothecated assets are false. Owing to severe financial 

distress, factory equipment, wiring, machinery, and a generator were sold for 

Tk. 48,00,000/- under a documented deed to settle urgent debts. The 
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Petitioner remained absent and inactive throughout this crisis, contributing 

nothing towards the company's survival. The agreement in question was 

never performed: no share transfer forms were executed, no affidavits sworn, 

no registration effected with the RJSC. From 2009 to 2020, the Petitioner 

withdrew substantial sums from the Company, totalling approximately 

Tk.2,93,00,000/-, inconsistent with any claim of having exited. His current 

stance constitutes a bad faith attempt to avoid liabilities. The amended 

prayers, particularly Prayer "C", is beyond the scope of section 233, 

effectively amounting to rectification of the share register and compulsory 

acquisition of shares. Prayer "D" is impracticable given the company's 

ceased operations, ongoing litigation, and a pending Artha Rin Suit. Section 

233 does not empower this Court to compel creation or substitution of a 

mortgage in respect of a corporate loan.  

  Respondent no. 2 also raised serious objection against the audit report 

terming the audit report as an accumulation of lies.  

7. The summary of the affidavit-in-opposition and supplementary affidavit of 

the respondent no. 5- Bank are that respondent No. 5, Al Arafah Islami Bank 

Ltd, Uttara Model Town Branch, lawfully sanctioned and disbursed credit 

facilities in favour of respondent No.1-Company, namely Astro Stitch Art 

Limited, jointly represented by the Petitioner and respondent No.2, each 

being 50% shareholder and Director. The said credit facilities were secured 

by way of mortgage of the petitioner's own immovable property, duly 

executed through registered mortgage deeds, and other legal instruments 

following all applicable banking and regulatory requirements. The petitioner 

voluntarily executed such mortgage obligations in his capacity as a director 

of the borrower company. Subsequently, respondent No.1 Company, through 

respondent No.2, proposed to reconstitute the Board of Director of 
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respondent No.1 company by transferring entire shares of the Petitioner to 

respondent No.6 as per agreement dated 15.07.2020 which was approved 

conditionally in its 368th meeting dated 20.01.2022. The said conditional 

approval was clearly subject to fulfilment of multiple mandatory 

requirements, including (i) execution of Form 117 for share transfer, (ii) 

compliance with RJSC formalities and bank documentation protocols, (iii) 

execution of registered mortgage deed of the proposed new property, (iv) 

valuation and legal vetting of the substituted property and (v) registration of 

charge documents. Despite the passage of a considerable period of time, 

neither the petitioner nor respondent Nos. 2 and 6 took any step to fulfil the 

said preconditions and as such, the conditions of NOC issued by the Bank 

was never fulfilled and thus the same creates no obligation upon respondent 

No.5 Bank. The petitioner now seeks to enforce a non-acted upon private 

arrangement through the instant Company Matter, even though the necessary 

documents i.e., share transfer agreement, Form 117, RJSC registration, or 

mortgage deed of the substituted property have not been executed. The 

alleged internal understanding between the petitioner and respondent No.2 

lacks all elements of enforceability, and respondent No.5- Bank was never a 

party to any binding commitment to release the petitioner's mortgaged asset 

unconditionally. The Respondent No.5 has already instituted Artha Rin Suit 

No. 207 of 2025 before the learned Artha Rin Adalat No. 4, Dhaka, against 

the Petitioner along with Respondent Nos. 1 and 2. The mortgaged property 

of the Petitioner has been included in the schedule of the said suit on the 

basis of the registered mortgage deed executed by the Petitioner himself. The 

Petitioner has already entered appearance in the said Artha Rin Suit by filing 

a Wokalatnama and has sought time to submit his written statement, for 

which the learned Court has fixed the date on 21.08.2025. The said suit 
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remains pending and is sub- judice. In view of such pending proceedings, 

the present Company Matter appears to be motivated by an oblique purpose 

to evade repayment obligations and is therefore liable to be rejected as an 

abuse of the process of the Court. The petitioner's current application 

contradicts his own prayers in the original Company Matter, where he has 

sought to be reinstated as the Managing Director and to jointly operate the 

Company's accounts. The petitioner's prayer to release him from liability and 

effectuate his exit from the Company by substituting collateral security is 

self-contradictory, and undermines the credibility and maintainability of this 

entire proceeding. 

8. Mr. Yousuf Ali, learned advocate appearing with Mr. Gobinda Biswas and 

Mr. Uzzal Hossain learned advocates for the petitioner by placing the 

substantive application and the supplementary affidavit submitted that the 

respondent no. 2 is running the business and/or affairs of the Company like a 

proprietorship concern without offering any accounts of the business of the 

Company to the petitioner and he failed to held any Annual General Meeting 

of the Company since its inception and no annual return was filed with 

office of the respondent no. 3. As the petitioner decided to leave the 

company closing his dealing which the respondent no. 2 both the parties 

signed an agreement on 15.07.2020 detailing the terms and conditions of his 

exit plan. As per the agreement, the respondent no. 2 agreed to purchase the 

entire shares held by the petitioner in the company in the name of his 

nominated person and further agreed to release the mortgaged flat and shop. 

But after signing the agreement, the respondent no. 2 did not maintain his 

commitment rather he is running the business and/ affairs of the Company 

without any involvement and/or role of the petitioner. The respondent no. 2 

being the only director responsible for the affairs of the company is 
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exercising his power in a manner prejudicial to the interest of petitioner and 

the respondent no. 2 is continuing the same in gross violation of the 

mandatory provision of law. The respondent no. 2 however has used the said 

agreement as cunning device to misappropriate all the assets and properties 

of the respondent company and convert the same as his personal properties. 

The petitioner exited from the management of the affairs of the Company on 

15.07.2020 and since then the petitioner participated in no affairs of the 

Company, therefore, respondent no. 2 utilized this opportunity to the fullest 

in their favor including selling out the Company's properties keeping the 

petitioner in complete darkness as to the issuance of NOC by the Bank. He 

finally submitted that although the petitioner had 50% share in the company, 

nevertheless the instant petition at his instance under section 233 of the 

Companies Act, 1994 is maintainable and in support of his submission he 

relied upon a decision passed in the case of Mosharraf Hossain (Md) -vs- 

Saad Securities Limited and others, reported in 19 BLC (HCD) page 35. Mr. 

Yousuf further submitted that the power of the court under section 233 sub-

section 3 of the Act, 1994 is wide enough to enforce any transaction between 

the parties and the agreement dated 15.07.2020 being a transaction between 

the petitioner and respondent no. 2, the same can be enforced by this court. 

He next submitted that though the word ‘enforce’ has not been used in clause 

(a) of sub-section 3 but the word ‘cancel’ includes ‘enforcement’ as well. Mr. 

Yousuf next submitted that the agreement being executed between the 

shareholders of the company, the same is enforceable by this court and had it 

been executed between a shareholder and a third party then the appropriate 

forum would be the civil court for specific performance of contract. He 

finally citing a decision of our Apex Court in the case of Nahar Shipping 

Lines Ltd -vs- Mrs. Homera Ahmed and others, reported in 9 MLR (AD) 
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2004, page- 59 submitted that in a fit case even the court can pass an order 

directing the majority to buy out the minority and vice versa and since there 

is already an agreement, therefore, the court can direct the respondent no. 2 

to but you the shares of the petitioner and for this the petitioner will not 

claim any consideration.        

9. On the other hand, Dr. Syeda Nasrin appearing with Mr. Monir Hossain 

learned advocate for the respondent no. 2 submitted that there are only 2 

shareholders- directors of the respondent no. 1-company. The petitioner is 

the holder of 50% share of the company while the respondent no. 2 is the 

50% holder of share and the Board of Directors of the company from the 

date of its incorporation is comprised by the petitioner and respondent no. 2 

and every financial transaction of the company took place by their joint 

signature. Therefore, the petitioner is not a minority in the company and as 

such this petition under section 233 of the Companies Act, 1994 is not 

maintainable. In support of her submission the learned advocate relied upon 

a decision passed in the case of Moksudur Rahman & another vs Bashati 

Property Development Ltd & others, reported in 5 BLC (HCD) page 245. 

She further submitted that for violation of the terms of agreement dated 

15.07.2020 the petitioner could have approached the competent civil court 

for enforcement of the contract but under no circumstances his remedy lies 

in an application under section 233 of the Companies Act.  She next 

submitted that the so-called agreement was unregistered, unimplemented, 

never acted upon by either party and its purpose has been frustrated. 

Referring the decision of IPDC -vs- Meghna PET Industries, reported in 10 

BLC (HCD) (2005) page 456 Dr. Nasrin submitted that title to shares cannot 

pass where obligations remain outstanding, unless ordered by a Civil Court 

in a specific performance action. She further submitted that admittedly the 
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company has no business operation for the last few years; the factory has 

already been laid off and the company is financially insolvent to pay off its 

debts and therefore, an application for winding up of the company has been 

filed being Company Matter No. 1146 of 2025 and the same has been 

admitted on 02.07.2025. With these submissions the learned advocate prayed 

for dismissal of the company matter. 

10. Mr. Md. Shofiqul Islam learned advocate appearing on behalf of the 

respondent no. 5 Bank submitted that Bank has already filed Artha Rin Suit 

being No. 207 of 2025 before the Artha Rin Adalat No. 4, Dhaka and the 

petitioner has appeared in that suit and prayed adjournment for filing written 

statements. The learned advocate further submitted that since even after 

issuance of NOC the parties did not complete the necessary formalities for a 

long period of time and therefore, the said NOC has lost its efficacy and now 

since Artha Rin Suit has already been filed therefore, there is no scope to 

consider any change in the Board any more as the same will place the Bank 

in a precarious condition in recovering its huge debt. Mr. Islam also prayed 

for dismissal of the Company Matter.             

11. I have considered the submissions of the learned advocates of the respective 

parties as well as perused the substantive petitioner, affidavit-in-oppositions, 

supplementary affidavits and the audit report. The jurisdiction and scope of 

giving reliefs by the company Court in an application under section 233 of 

the Companies Act, 1994 has been discussed elaborately in a catena of 

judgments. However, for proper adjudication of the case in hand, this court 

feel the urge to quote paragraph 26 and the guidelines set in paragraph 44 of 

the judgment passed in the case of Nurul Hoque Chowdhury –vs- Mahzabin 

Chowdhury, reported in 12 BLT, page 261. Paragraph no. 26 of the judgment 

runs as follows: 
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  “26. It appears from the analysis of section 233 that this provision 

would come to the aid of the applicant and the Court may give necessary 

orders or directions if it is satisfied, that the interest of the applicant is 

‘prejudicially affected’. It is also obvious that section 233 would not come to 

his aid unless it is found either by affidavit or on evidence that his interest 

has been or is being or is likely to be prejudicially affected. His interest may 

be prejudicially affected either because of the breach of any of the provisions 

of the memorandum and the articles of association of the company or 

violation of any law or his expectations which were legitimate but has been 

defeated or infringed by the acts or omissions of the majority members of the 

company. So, it appears that whatever might be the reason, the sine qua non 

for the applicability of this provision is ‘prejudice’ of the applicant as a 

minority member.” 

“44. The concept of reasonability and fairness is ingrained in every 

form of jurisprudence. However, wide the powers may be, whether conferred 

in the hands of a public authority or on the Court, it must pass the test of 

reasonability and fairness, from an objective standard. It is so also in the 

case of section 233 of the Companies Act, 1994. In arriving the opinion that 

the interest of the applicant has been or is being or is likely to be 

prejudicially affected, keeping in view the concept of minority protection 

under section 233, the following guidelines may be considered: 

1. As a matter of general principle, in conducting the affairs of a 

company, the board of directors are required to follow the provisions 

of the Companies Act, the memorandum and the articles of 

association, agreement, if any and also its fiduciary obligations. 

2. If the actions or omissions of the directors are illegal or invalid, 

without more, appropriate actions may be taken in a Court of law, for 
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the redress of such illegality or invalidly but an application under 

section 233, is not the appropriate remedy. 

3. The only issue under section 233 is whether the interest of the 

applicant has been or is being or is likely to be prejudicially affected 

because of: 

i) the conduct of the affairs of the company. 

ii) the exercise of the powers of the directors, 

iii) disregarding the interest of the applicant, 

iv) discriminatory actions of the company. 

v) discriminatory resolution of the members, 

In order to so hold, the Court is required to find, to its satisfaction, 

either on affidavit or on evidence, applying the test of objective 

standard of fairness, as to: 

i) whether the board acted in accordance with the provisions of 

the articles of association, 

ii) whether the board acted, keeping in view the business 

realities of the day and the commercial considerations, for the 

survival and economic prosperity of the company, 

iii) whether the board acted bona fide in the overall interest of 

the company in exercise of its fiduciary obligations. 

If the answers to the above questions are found to be in the 

affirmative, no application under section 233 shall succeed, however 

prejudicial or discriminatory the actions or conducts of the company 

or the board may appear to the applicants. 
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4. An application under this provision shall succeed if it is found that 

the interest of the applicant has been or is being or is likely to be 

prejudicially affected for the reasons specified in sub-section 1 

because: 

i) the acts or omissions on the part of the board was 

predominantly for a collateral purpose and not primarily in the 

interest of the company. 

ii) the directors although, did not violate the provisions of the 

Companies Act or the articles of association but acted in such a 

manner which no ordinary man of business prudence would do. 

iii) the directors failed to exercise its fiduciary obligations. In 

order to consider such facts, the test of objective standard of 

fairness has to be applied. 

5.  The powers under Section 233 is very wide but it should be applied 

cautiously with circumspection, otherwise, the interest of the majority 

members may be prejudicially affected.”  

12. Now, coming back to the present case, while examining the order sheet some 

disturbing feature caught to my eyes which prompted this court to examine 

the administrative file of the instant company as well and what is noticed is 

really shocking and unfortunate. It appears that the instant company matter 

was admitted on 08.08.2022. Though in the admission order the petitioner 

was directed to put in requisites forthwith but the same was deposited on 

28.08.2022 but in the office note there is nothing to show that it was at all 

issued rather the relevant portion of the office seal in this regard is blank 

which suggests that notice was never issued at that time. Consequently, 

when the petitioner’s application for audit report was allowed, it was 
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allowed ex parte on 15.02.2023. Subsequently, order for issuance of fresh 

notice on respondent no. 1 & 2 to another address was passed on 15.05.2023. 

But requisite for service of notice was deposited by the petitioner on 

05.06.2024 and accordingly the same was issued on 06.06.2024 which is 

evident from the office note. The respondent no. 2 & 6 appeared in the 

matter on 04.07.2024.    

13. Now, on examination of the audit report it has been noticed by this court 

from page 25 of the “application for acceptance of the report”, that the 

auditor under the caption ‘Observation’ surprisingly assumed the function of 

an adjudicator releasing the petitioner from bank’s liability, whereas, from 

page 93 of the said application, which is a letter issued by the Bank on 

25.09.2023 to the petitioner clearly indicates that the petitioner admitted his 

liability with the Bank. The said letter runs as follows: 

 m~Ît GAvBweGj/ DËiv/wewb‡qvM/2023/816 

ZvwiLt 25/09/2023Bs 

‡gvt wgRvbyi ingvb 

cwiPvjK 

‡gmvm© G¨v÷ª w÷PAvU© wjwg‡UW, 

wVKvbv: kixdcyi, RvZxq wek̂we`¨vjq, MvRxcyi-1704| 

welq t  DËiv g‡Wj UvDb kvLvi wewb‡qvM MÖvnK †gmvm© G¨v÷ª w÷PAvU© wjwg‡UW Gi (02 Rb 

cwiPvjK, †gvt kvn Avjg, GgwW 50%+ †gvt wgRvbyi ingvb, cwiPvjK 50% 

mgcwigvY †kqv‡ii gvwjK) we`¨gvb `vq UvKv 7.1342 †KvwU †_‡K- 

 

K) Rbve †gvt wgRvbyi ingvb KZ…©K 50% `vq (7.1342/2)=3.5671 †KvwU 06 (Qq) 

gv‡mi g‡a¨ cwi‡kva mv‡c‡ÿ Zvi gvwjKvbvaxb KvIivb evRvi, †ZRMvuI, XvKvq 

Aew ’̄Z emyÜiv wmwU kwcsg‡ji †j‡fj-2 G 160 eM©dz‡Ui †`vKvb Ges evwo bs-665, 

kvnxbevM, †ZRMvuI, XvKvq Aew ’̄Z 2011.56 eM©dz‡Ui d¬¨vU Aegy³ KiY;  

 

L) 50% `vq mgš̂q mv‡c‡ÿ Rbve †gvt wgRvbyi ingvb ‡K e¨vs‡Ki `vq n‡Z Ae¨nwZ 

cÖ`v‡bi Aby‡gv`b cÖm‡½| 
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gynZvivg, 

Avm&mvjvgyAvjvBKzg| 

Dc‡iv³ wel‡q Avcbvi 21.05.2023 Bs Zvwi‡Li Av‡e`‡bi †cÖwÿ‡Z MZ 14 †m‡Þ¤̂i, 2023 Bs 

Zvwi‡L AbywôZ cwiPvjK cl©‡`i 391 Zg mfvi wm×všÍ †gvZv‡eK cÖ Í̄vewU wb‡¤œv³fv‡e Aby‡gv`b 

Kiv n‡q‡Qt 

(K) Rbve †gvt wgRvbyi ingvb KZ…©K 50% `vq(7.1342/2)=3.5671 †KvwU 06 (Qq)  gv‡mi 

g‡a¨ cwi‡kva mv‡c‡ÿ Zvi gvwjKvbvaxb KvIivb evRvi, †ZRMvuI, XvKvq Aew ’̄Z emyÜiv wmwU 

kwcs g‡ji †j‡fj-2 G 160 eM©dz‡Ui †`vKvb Ges evwo bs- 665, kvnxbevM, †ZRMvuI, XvKvq 

Aew ’̄Z 2011.56 eM©dz‡Ui d¬¨vU Aegy³ KiY; 

L) 50% `vq mgš̂q mv‡c‡ÿ Rbve †gvt wgRvbyi ingvb‡K e¨vs‡Ki `vq n‡Z Ae¨nwZ cÖ`v‡bi 

Aby‡gv`b cÖm‡½| 

G‡ÿ‡Î, Rbve †gvt wgRvbyi ingvb 50% `vq cwi‡kv‡ai ci Gb.AvB G¨v± gvgjv †_‡K Ae¨nwZ 

cÖ`v‡bi Rb¨ gvbbxq Av`vj‡Z Av‡e`b Ki‡j Av`vjZ gvgjvi Kvh©µg weNœ bv NwU‡q Zv‡K 

Ae¨nwZ cÖ`vb Ki‡j e¨vs‡Ki †Kvb AvcwË _vK‡ebv| 

GgZve ’̄vq, Dc‡iv³ kZ©vejx cwicvjb KiZ gÄyixcÎ MÖnY c~e©K wewb‡qv‡Mi `vq mgš^q Kivi Rb¨ 

cÖ‡qvRbxq e¨e ’̄v MÖn‡Yi Rb¨ Aby‡iva Kiv n‡jv| 

 

gv-Avm&mvjvg| 

Avcbvi wek^ Í̄, 

 

¯̂vÿi A¯úó/- 

(Gm.Gg. Avey Rvdi) 

GmBwfwc I e¨e ’̄vcK 
 

Now, let us see what was the content of the application dated 

21.05.2023 which was filed by the petitioner and which has been annexed by 

the respondent no. 5-Bank in his supplementary affidavit in opposition as 

Annexure-12. The said letter runs as follows: 

ZvwiL t 21/05/2023 Bs 

eivei, 

GmBwfwc I kvLv e¨e ’̄vcK 

Avj-Avivdvn Bmjvgx e¨vsK wj: 
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DËiv g‡Wj UvDb kvLv, XvKv& 
 

welq t Avgv‡`i cÖwZôvb G‡÷ªv w÷P AvU© wjt Gi 50% gvwjKvbv wn‡m‡e Avwg †gvt wgRvbyi ingvb 

cÖwZôv‡bi we`¨gvb `vq n‡Z 50% UvKv 06 (Qq) gv‡mi g‡a¨ GKKvjxb cwi‡kva mv‡c‡ÿ bvgxq 

eÜKx RvgvbZ Aegy³ I cÖwZôv‡bi mKj `vq †`bv n‡Z Ae¨vnwZ cÖm‡½|  

Rbve, 

webxZ wb‡e`b GB †h, Avgv‡`i cwiPvjbvaxb cÖwZôvb G‡÷ªv w÷P AvU© wjt weMZ 11-02-2010 Bs mvj 

n‡Z wewb‡qvM myweav †fvM KiwQ| me©‡kl Avgv‡`i Av‡e`‡bi †cÖwÿ‡Z 10.60 †KvwU wewb‡qvM mxgv 

Aby‡gv`b Kiv nq| Aby‡gvw`Z wewb‡qvM mxgv Avgiv †fvM K‡iwQ| `xN©w`b hver Avwg Ges †gvt kvn Avjg 

(e¨e ’̄vcbv cwiPvjK) 50t50 †kqv‡ii Abycv‡Z e¨emv cwiPvjbv K‡i AvmwQjvg| wewb‡qvM myweavi 

wecix‡Z Avgvi  bvgxq emyÜiv wmwU kwcs gj †j‡fj-02, KvIivb evRvi, †ZRMuvI, XvKvq Aew ’̄Z 160 

eM©dz‡Ui †`vKvb I evwo-665, kvnxb evM, †ZRMvuI, XvKvq 2011.56 eM©dzU d¬¨vU QvovI cÖwZôv‡bi Aci 

cwiPvjK †gvt kvn Avjg mv‡n‡ei bvgxq MvRxcyi ’̄ 44.75 kZK Rwg I DËivi 3 bs †m±‡i 1413 

eM©dz‡Ui GKwU d¬¨vU Avcbvi e¨vs‡K eÜK i‡q‡Q| 

2021 Bs mv‡j Avwg kvixwiKfv‡e Amy ’̄ n‡q cwi Ges e¨emv cwiPvjbv Ki‡Z AcviM n‡q hvB Ges Avgvi 

cvU©bvi kvn Avjg (e¨e ’̄vcbv cwiPvjK) GB g‡g© m¤§wZ cÖ`vb K‡i Avwg Avgvi mgy`q †kqvi Zvi Kv‡Q 

n Í̄všÍi K‡iwQ Ges wZwb GKKfv‡e e¨emv cwiPvibv Ki‡eb Ges D³ †kqvi n Í̄všÍ‡ii ci †Kv¤úwbi `v‡qi 

wecix‡Z e¨vsK Gi wbUK Avgvi †h g‡M©R m¤úwË Av‡Q Zvnv Avgv‡K eywS‡q w`‡q e¨vsK Gi AwZwi³ `v‡qi 

wewbg‡q g‡M©R m¤úwË cÖ`vb Ki‡eb| wKš‘ Avgv‡`i AšÍ©Ø‡›`i d‡j gvwjKvbv cwieZ©‡bi welqwU 

Avi‡RGmwm‡Z Kvh©Ki Kiv nqwb| D‡jøL¨, GB AšÍØ‡›`i d‡j Avgv‡`i KviLvbvi Kvh©µg GKKfv‡e 

GgwW cwiPvjbv Ki‡Zb Ges Zvnvi Kvi‡b KviLvbvi Drcv`b eÜ n‡q hvq Ges GK ch©v‡q cÖwZôvbwU eÜ 

n‡q hvq| cÖwZôvbwUi eÜ n‡q hvIqvi wewb‡qvM `vqmgqgZ cwi‡kva Kiv nqwb| e¨vsK `vq cwi‡kv‡ai 

Rb¨ evievi ZvMv`v cÖ`vb Ki‡Q Ges ª̀æZ AvBbMZ e¨e ’̄v MÖnY Ki‡e e‡j Avgv‡K AeMZ K‡i| Avwg 

kvwiixK I gvbwmKfv‡e Amy ’̄ n‡q c‡owQ| Avgvi c‡ÿ AvBbx jovB Pvwj‡q hvIqvi gZ mÿgZv bvB| 

Avwg cÖwZôv‡bi gvwjKvbvq _vK‡jI GgwWÕi †¯̂”QvPvwiZvi Kvi‡Y cÖwZôv‡bi mKj my‡hvM myweav n‡Z ewÂZ 

nB Ges cÖwZôv‡bi `vq-‡`bv Avgvi Dci b¨ Í̄ nq| ZvB Avwg D³ `vq n‡Z gy³ n‡Z PvB Ges Avgvi 

†kqv‡ii 50% wn‡m‡e wewb‡hvM `v‡qi 50% cwi‡kva Kie, Bbkvjøvn| `vq cwi‡kv‡ai Rb¨ Avgvi bvgxq 
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eÜKx m¤úwË weµq Ges avi‡`bv K‡i n‡jI `vq cwi‡kv‡a m‡Pó _vKe| GLv‡b Av‡ivI D‡jøL †h,eÜKx 

m¤úwËwUi m¤¢ve¨ †µZvi mv‡_ Av‡jvPbv n‡q‡Q| Gi wfwË‡Z Avcbv‡`i Aby‡gv`b cvIqv ‡M‡j Avwg Avgvi 

bvgxq Avcbvi kvLvi eÜKxK…Z D³ m¤úwË wewµ I avi‡`bv K‡i AvMvgx 06(Qq) gv‡mi g‡a¨ 50% `vq 

cwi‡kva Ki‡Z mÿg ne|  

GgZve ’̄vq, mvwe©K w`K we‡ePbv K‡i, Avgvi Av‡e`bwU Avcbvi m`q we‡ePbvi Rb¨ Aby‡iva Kiv n‡jv|  

       wb‡e`K, 

     ¯̂vÿi A¯úó/- 
(‡gvt wgRvbyi ingvb) 
     cwiPvjK 
G‡÷ªv w÷P AvU© wjt 
 
  What is interesting to note here that, the petitioner signed the said 

letter as a director of the respondent-company. In the said letter he 

mentioned that as per their application the last investment limit sanctioned 

by the Bank in their favour was 10.60 crore. He further mentioned that 

because of their internal conflict the share transfer issue was not acted upon. 

Moreover, this Court has further noticed a number of gross anomalies in the 

audit report including describing the bank’s liability. Therefore, the objection 

raised by the respondent no. 2 in respect of the audit report appears to be 

cogent and logical. Accordingly, the said audit report is discarded by giving 

caution to the auditor. The auditor is hereby declared to be disentitled from 

getting the rest of his fees. 

14. It further appears from Annexure 11 of the Affidavit-in-opposition filed by 

the respondent no. 2 against the application for direction filed by the 

petitioner that, on 18.07.2021 there was a board meeting of respondent 

company in which both the petitioner and respondent no. 2 signed as 

Director and Managing Director respectively and took some decisions. 
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15. Following the said decision respondent no. 5 renewed the credit facilities 

vide their sanction letter no. 06.02.2022 (Annexure- 6 to the affidavit-in-

opposition filed by the respondent no. 5 Bank). On the other hand, the NOC 

for reconstruction of the Board was approved by the Board of respondent no. 

5 Bank on 20.01.2022 and the same was communicated to the respondent 

no. 2 on 10.02.2022. But to give full effect to the said reconstruction of the 

Board it requires some formalities with RJSC including signing Form -117, 

execution of affidavit and recording of the said change with RJSC but 

admittedly nothing that sort took place.  

16. Furthermore, from the statements and reply as well as documents annexed 

by the parties it appears that the petitioner had active participation in the 

management of the company. The respondent no. 2 categorically stated that 

from 2009 to 2020 the petitioner withdrew a monthly salary of Tk.1,00,000/- 

for 134 months, totalling Tk.1,34,00,000/-. Additionally, he received 

Tk.80,00,000/- as profit, Tk.20,00,000/- for purchasing a car, Tk.44,00,000/- 

for Eid Celebrations, and Tk.15,00,000/- for medical expenses and the total 

amount stands Tk.2,93,00,000/-. The petitioner even positioned his daughter 

as the Executive Director (Finance). None of these facts has been denied. 

Therefore, the allegation that the petitioner had no participation in the affairs 

of the company does not stand as acceptable. In other way, there was no 

basis or evidence that the petitioner had been driven out of the company 

before 15.07.2020. Even after 15.07.2020 the petitioner and respondent no. 2 

held a Board Meeting on 18.07.2021 and in 2022 he filed the company 

matter to appoint him as Managing Director and in 2023 communicated with 

the Bank as director of the company. Respondent no. 2 by filing affidavit-in-

opposition robustly stated that if the petitioner ever expressed his intention 

to be the Managing Director, the respondent no. 2 would have resigned and 
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appointed the petitioner as Managing Director. From the entire record it 

appears to this court that the petitioner failed to make out any case of 

oppression. Rather as it appears, all the financial transactions took place at 

the joint signatures of the petitioner and respondent No.2. The responsibility 

of non-holding of AGM cannot be attributed solely to the respondent no. 2 

as because being the director and 50% shareholder, the petitioner was 

equally under an obligation to take positive steps in this regard which he 

failed to perform, rather all these years the petitioner was actively involved 

in the affairs of the company, drew monthly salaries, withdrew profit, took 

bonus and other financial facilities from the company, obtained credit 

facilities from the Bank and mortgaged his properties and also stood as 

personal guarantor of the loan. Therefore, as per paragraph no. 26 of the 

above cited decision [12 BLT, page- 261] as well as the guidelines set 

therein in paragraph no. 44, the petitioner’s application for minority 

protection is incompetent. 

17. Further, admittedly the petitioner and respondent no. 2 each having 50% 

shareholding in the company and the Board of Directors being constituted 

only by these two persons, the petitioner’s application under section 233 of 

the Companies Act, 1994 claiming himself as minority is also misconceived. 

In this regard the decision cited by the learned advocate for the respondent 

no. 2 fits to this matter. The issue whether an application under section 233 

of the Companies Act, 1994 at the instance of 50% holder of share is 

maintainable or nor was elaborately discussed in the case of Md. Shamim 

Reza and another -vs- APS Design Works Limited and others passed by the 

High Court Division in Company Matter No. 383 of 2023. In that Judgment 

an elaborate discussion was made and a good number of cases on this issue 

was explicated. Finally, it was held that,  
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“Where there are two group of shareholder having equal shares 

and equal representation in the board but one group holds the 

post of chairman with a casting voting power in all the 

meetings of the company and in such a case the other group 

having equal shares and equal representation in the board but 

without holding the post of chairman of the company with a 

casting voting power can be said to be relegated to the minority 

entitling them to invoke the jurisdiction of the court under 

section 233 of the Companies Act, 1994 for seeking relief 

against the prejudicial acts by such majority shareholder 

affecting the interest of the such minority shareholders.” 

But the situation is different in the present case. The number of shareholders 

and directors are only 2 (two) i.e. only the petitioner and the respondent no. 

2. Admittedly, there is no chairman in the respondent-company and no 

question and scope of any casting vote. Therefore, the instant company 

matter under section 233 is not maintainable.   

18. Moreover, admittedly the factory has been laid off and company has closed 

its business and the director-shareholders are at loggerhead and already a 

petition for winding has been filed and that has been admitted, Artha Rin 

Suit has also been filed before the competent court. The petitioner although 

filed the company matter with a view to be appointed as Managing Director, 

now, he is looking for an exit by enforcing the agreement dated 15.07.2020. 

Therefore, I find no scope to consider the prayers of the petitioner in either 

way at its present state. Moreover, jurisdiction of the company court cannot 

be extended to force anyone to mortgage his personal property or to direct 

the lender bank to redeem any property which is being held under mortgage 

for securing loan liability. It is true section 233 of the Companies Act, 1994 
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is of remedial nature and the Court has also wide power while dealing with 

an issue under section 233 but that does not mean that the court can order 

whatever the Judge thinks fair. Further, since the respondent- company 

obtained loan from respondent no. 5 bank and artha rin suit is pending for 

recovery of the loan, therefore, there is also no scope to consider the prayer 

to direct the respondent number no.2 to buy out the share of the petitioner.     

19. Finally, I would also like to refer a judgment from Indian Jurisdiction. It is 

R. Balakrishnan and others –vs- Vijay Dairy & Farm Products Private 

Limited, reported in (2005) 59 SCL 667 (CLB). In this case there was also a 

Share Purchase Agreement (SPA) between the existing shareholders of the 

company to resolve an ongoing disagreement amongst the shareholders-

directors. In that agreement there was also a clause to the effect that the 

petitioners shall exit from the company both as shareholders and as directors 

and the petitioner resigned from the Board as director. But as the agreement 

was not fully implemented, the petitioners filed the company matter under 

section 397 and 398 of the Companies Act, 1956 alleging acts of oppression 

and mismanagement in the affairs of the company. The Court finally held 

that, “the grievances and reliefs undoubtedly flowing from the agreement 

dated 24.10.2003, in my considered view, must be agitated in a competent 

civil court having jurisdiction over the matter. Any remedy for the alleged 

breach of the agreement and consequential reliefs do not lie before the CLB. 

Since the alleged acts of oppression and mismanagement do not make out 

any cause of action under the provisions of sections 397 & 398, neither the 

inherent power of the CLB nor the decision in State of Orissa v. Klockner & 

Co.(supra) would go to the aid of the petitioners.”  

20. In view of the facts and circumstances as well as discussions made above, 

this Court is of the view that the instant Company Matter under section 233 
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of the Companies Act, 1994 is not maintainable as well as the same is 

without any merit and accordingly, the same is dismissed. 

 Communicate the Judgment at once to all concerned.      

   

        (Sikder Mahmudur Razi, J:) 

 

 


