IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL REVISIONAL JURISDICTION)

Present:
Mr. Justice Md. Moinul Islam Chowdhury

CIVIL REVISION NO. 998 OF 2022
IN THE MATTER OF:
An application under section 115(1) of the
Code of Civil Procedure.
(Against Decree)
-And-
IN THE MATTER OF:
Deputy Commissioner, Narayangonj and
others represented by the People’s Republic
of Bangladesh.
--- Defendant-Respondent-Petitioners.
-Versus-
Hazi Abul Kashem died leaving behind his
legal heirs: 1(i)-1(iii) {(O.P. Nos. 10 and 11
also died leaving behind their heirs: 10(a)-
10(k) and 11(a)-11(h) and others
--- Plaintiff-Appellant-Opposite Parties.
Mr. Abu Yahia Dulal, DAG with
Mr. Md. Humayun Kabir, AAG
--- For the Petitioners (Government).
Mr. Uzzal Kumar Bhowmick with
Mr. Monoz Kumar Kirtania, Advocates
---For the Plaintiff-Appellant-Opposite Parties.

Heard on: 16.11.2023,  19.11.2023,
29.11.2023, 04.12.2023, 03.01.2024,
11.01.2024, 17.01.2024 and 15.02.2024.
Judgment on: 15.02.2024 and 18.02.2024.

At the instance of the Deputy Commissioner, Narayangonj
and others, this Rule was issued upon a revisional application

filed under section 115(1) of the Code of Civil Procedure calling



upon the opposite parties to show cause as to why the impugned
judgment and decree dated 02.06.2003 passed by the learned
Additional District Judge, Court No. 1, Narayangonj in the Title
Appeal No. 211 of 2001 allowing the appeal and thereby
reversing the judgment and decree dated 04.11.2001 passed by
the then learned Additional Subordinate Judge (now Joint
District Judge), Additional Court, Narayangonj in the Title Suit
No. 21 of 2000 dismissing the suit should not be set aside.

The relevant facts for disposal of this Rule, inter-alia, are
that the present opposite party No. 1, Hazi Abul Kashem (now
deceased) and others as the plaintiffs filed the Title Suit No. 21
of 2000 in the court of the then learned Additional Subordinate
Judge (now Joint District Judge), Narayangonj against the
defendant-opposite parties claiming a declaration of title in
respect/relation to the schedule land described in the plaint. The
plaint contains that the suit land was originally belonged to one
Hazi Mokshed Ali (the predecessor of the plaintiffs) and
accordingly C. S. Record of right was prepared in the name of
the plaintiffs. The suit land was disappeared into the
Dholeshwari River and the plaintiffs had been possessing the suit

land for more than 65 years. The suit land was wrongly recorded
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in the name of the Government in the khas (3¥r7) Khatian No. 1
but the plaintiffs claimed that they have been possessing the suit
land for more than 60 years, as such, the title has been created in
their names.

The present petitioners as the defendants contested the suit
by filing a written statement contending, inter alia, that the suit
land is admittedly a Char (5%) which was disappeared under the
Dholeshwari River and Record of right in the S. A. Khatian was
prepared in the name of Government as Khas (¥/) Khatian No. 1
under the provisions of the State Acquisition & Tenancy Act,
1950. The defendants further contended that the suit land was
never possessed by the plaintiff-opposite parties and under the
provisions of law Char (5%) land was rightly recorded in the
name of the Government of Bangladesh and recorded in the Khas
(¥) Khatian No. 1. The Government, thereafter, settled the land
by way of the lease in favour of the different landless persons
permanently as per the Government Policy who are in possession
of the suit land on behalf of the Government.

After receiving the said suit as being the Title Suit No. 21
of 2000, the then-learned Additional Subordinate Judge (now

Joint District Judge), Narayangonj heard the parties and also
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obtained both documentary evidence and oral evidence by way
of depositions as PWs and DWs and after the conclusion of the
hearing the suit was dismissed by his judgment and decree dated
04.11.2001. Being aggrieved the present plaintiff-opposite
parties preferred the Title Appeal No. 211 of 2001 in the court of
the learned District Judge, Narayangonj which was subsequently
heard by the learned Additional District Judge, Court No. 1,
Narayangonj who allowed the same and thereby reversing the
judgment and decree of the learned trial court by his impugned
judgment and decree dated 02.06.2003. Being aggrieved the
defendant petitioners as the Government filed this revisional
application under section 115(1) of the Code of Civil Procedure
challenging the legality and propriety of the impugned judgment
and decree and this Rule was issued thereupon.

Mr. Abu Yahia Dulal, the learned Deputy Attorney
General, appearing along with the learned Assistant Attorney
General, Mr. Md. Humayun Kabir, on behalf of the petitioners as
the Government, submits that the learned appellate court below
committed an error of law resulting in an error in the decision
occasioning failure of justice without considering the written

statement when it was very crystal clear that the suit land is the
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bank of the Dhaleshwari River which once went into the bed of it
before 65/70 years and elevated later on but S. A. and R. S.
Record were not prepared in the name of the predecessor of the
plaintiffs in the year of 1961-62 even they did not oppose their
said right during operation of the Khatian and the learned
appellate court below illegally allowed the appeal, as such, it
would be liable to be set aside.

The learned Deputy Attorney General also submits that on
the basis of the record of the right in S. A. and R. S. Khatians
were prepared in the name of the Government as a Khas (¥)
Khatian No.1 as the C. S. Record of right shows that the
deluviated land was under water, as such, there was no C. S.
Record of right in the name of the plaintiff-opposite parties and
the plaintiffs could not prove their possession at any point of
time but the present opposite parties as the plaintiffs filed the suit
in the year 1991 beyond the limitation period, as such, the
learned trial court committed no error of law by dismissing the
suit filed by the plaintiff-opposite parties, as such, the Rule
should be made absolute.

The Rule has been opposed by the present opposite

parties.
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Mr. Uzzal Kumar Bhowmick, the learned Advocate,
appearing along with the learned Advocate Mr. Monoz Kumar
Kirtania, submits that the plaintiffs adduced sufficient evidence
before the learned courts below that C. S. Record was prepared
in the name of the predecessor of the present opposite parties and
the suit land was elevated in the year 1925, thus, the learned trial
court committed an error of law by dismissing the suit filed by
the plaintiffs on the ground of limitation period but the learned
appellate court below decreeing the suit by reversing the
judgment of the learned trial court, as such, there is no necessity
for interfering upon the impugned judgment and decree passed
by the learned appellate court below and the Rule should be
discharged.

The learned Advocate also submits that the correct
statement of fact is that the ‘Ka’ schedule land measuring 39
decimals as stated in the plaint belonged to one Haji Mokshed
Ali, the predecessor of the plaintiffs. Accordingly, C. S. Record
was prepared in the name of the plaintiffs as the tenants and
immediately after the preparation of C. S. Record of the ‘Ka’
schedule land disappeared into the Dholeshwari River. However,

the said land was elevated in situ as a Char-land in the same
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position after few years later that was in the year of 1925.
Furthermore, the ‘Kha’ schedule land adjacent to the ‘Ka’
schedule land was accreted (alluvion) at the same time by way of
accretion out of the Dhaleshwari River. The predecessor of
plaintiffs as well as the plaintiffs since 1925 have been
possessing the scheduled lands continuously and peacefully with
the knowledge of the then Landlord/Jaminder Lalit Babu and
subsequently with the knowledge of the then Government
Officials as well as the local people for more than 65 years
though the ‘Ka’ schedule land, later on, was recorded in S. A.
Khatian in the name of the father of the plaintiffs and the ‘Kha’
schedule land was wrongly prepared in the Khas Khatian No. 1
of the Government. The ‘Kha’ schedule land was never been
leased out to any landless people since the plaintiffs and their
predecessor have been possessing the schedule land since its
accretion in 1925.

Considering the above submissions made by the learned
Advocates appearing for the respective parties and also
considering the revisional application filed under section 115(1)
of the Code of Civil Procedure along with the annexures therein,

in particular, the impugned judgment and decree passed by the
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learned appellate court below and also considering the important
materials available in the lower courts records, it appears to me
that the present opposite parties as the plaintiffs filed a suit
claiming that Haji Mokshed Ali, the predecessor of the plaintiff-
opposite parties, was a C. S. recorded owner and the suit land
reappeared/reelevated from the Dholeshwari River in the year of
1925 and the plaintiffs are in possession more than 65 years there
and they used to cultivate paddy there in the name of the
plaintiffs’ father who was an illiterate person, therefore, he had
no knowledge as to S. A. and R. S. Khatian in his name and the
present suit was filed in October 1991 when he came to know the
land was leased out by the present defendant-petitioner (the
Government) and the plaintiff-opposite parties accrued the right
on the basis of possession for more than 60 years and the
plaintiffs claimed the title on the ground of an adverse possession
upon the suit land.

The said title suit was contested by the present petitioners
as the defendants claiming the suit is barred by limitation as the
Government possesses the suit land as it prepared in the Khas
Khatian No. 1 both in S. A. and R. S., as such, the predecessor of

the plaintiff-opposite parties were never in possession and never
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possessed the suit land by cultivating paddy in the suit land. It
further appears that there is a dispute as to the present alleviation
of the suit land because the plaintiff-opposite parties claimed the
suit land reappeared/reelevated in the year 1925.

On the other hand, the present defendant as the
Government contested the suit that the suit land
reappeared/reelevated immediately before 1965 and since then
the suit land has been recorded in the S. A. and R. S. Khatians. It
also appears that the plaintiff-opposite parties submitted
Exhibits-1-4 to prove the title and possession and as to the petty
settlement in favour of the present opposite parties.

On the other hand, the present defendant-petitioner Nos. 1-
3 claimed that the suit land has been settled by the Government
in favour of some landless people as per the policy of the then
Government in the year 1988-89 and they are used to residing
houses on the land and also some lands used to the purpose of
agricultural after the reappearance/reelevated of the land
immediate after 1950.

In view of the above, this court has to take a decision as to
the title and possession by way of acquiring right and title on the

basis of adverse possession. The plaintiffs produced Exhibits-1-6
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being a record of rights prepared in the name of the predecessor
of the plaintiffs and the plaintiffs could prove their title on the
basis of adverse possession.

| have carefully examined the documents adduced and
produced by the parties, in particular, the record of right and |
found only the record of right as Exhibits-1-6 is the record of
petty settlement and payment of khajna/TAX by the plaintiffs. |
consider that the only record of right cannot be a basis of title
which the plaintiffs have been trying in the courts below. In this
regard, the learned trial court came to a conclusion to dismiss the
suit filed by the present plaintiff-opposite parties. The learned
trial court came to a conclusion to dismiss the suit on the basis of

the following findings:

It is the land of the Bank of the River
Dhaleshwari which once went into the bad of it
before 65/70 years and alluriand later on but SA and
RS are not made in the name of the plaintiffs’
predecessors where SA is made in the year 1961-62
but this suit is filed in the yhear 1991 beyond six
years of the knowledge of the SA Record and as
such it is barred by limitation and party defects are

not there as it is not asked in the cross made by the
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defendant and the plaintiffs knowing the occurance
of SA Record being silent for more than 30/thirty
years and as admittedly by the PWs and DWs that
the land goes into the bed of the River Dhaleshwari
and ultimately the record is made in the name of the
Government correctly and without any oppose
30/thirty years are gone, so, the case is Grossly
barred by limitation and the map of the suit land
shows that it is the land of the River Dhaleshwari,
so, no right, title, interest and possession are lying
with the plaintiffs’ predecessors on for the plaintiffs
which is perfectly of the Government as asserted in
the written statement by them but by the earlier
court the issues to that extent of waiver,
acquiesences and estople is not made but by this
court later on 01.11.2001.”...

On the other hand, the learned appellate court below came
to a conclusion to decree the suit in favour of the present

plaintiff-opposite parties on the basis of the following findings:

T Trgd A | e [y smee wik 9 im0 @,
G, 9, ST Spud-L T 2FS FACR YR 93 WG
So5d AT WICAA 1 FACR| b IV AN My 93 Welfo
IR 91 R Sgd I @ fw wmiers Aiwenfs sies
Jifsre Tt Prae et 2 ziel [Ree Ay wmiere wifer
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wifgre Ml SIAEHIAECE T9-71d ¢ e @3 ke
ST AR T erod, 9P 8 ATBITse Fial
Jifere fReia g s ke g wmeces ¥R Prae
ET TS T 2Tde S I AR W2 el
VLTSS TQ CIEAR A | G N AT SN S
R =@ aeert oo & e @3 SfiwR ofebE @
e R & i MATHARAM MURTY @5 LAW of
Adverse Possession spita, “Adverse possession is
commenced in wrong and is aimed against rifght. A
person is said to hold the property adversely to the
real owner when that person is in denial or the
owner’s right excludes him from the enjoyment of

his property™.”...

From the above findings by the learned courts below the
learned appellate court below passed the decree calculating the
period of time to file the suit in the year 1991 claiming that the
plaintiffs were illiterate persons and they were not aware of filing
the suit within the limitation period by the provisions of law.

In view of the above, | consider that the learned appellate
court below committed an error of law by decreeing the suit
despite the findings of the learned trial court on the basis of the
limitation period in filing the present suit. The learned appellate

court also committed an error of law by not considering that an
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adverse possession can provide a title if the possession of the
defendants, because, adverse to the plaintiffs after 12 years under
Article 144 of the Limitation Act. Article 149 of the Limitation
Act also provides:

“ Article 149- The period of limitation for a
suit by the Government is 60 years.

The period of limitation for any suit instituted
by the Central or any Provincial Government for the
recovery of money advanced is 60 years under
Article 149 of the Limitation Act Province of East
Bengal vs Bakergonj Central Co-operative.

12 DLR 219.

Article 149- Limitation for suit by or on
behalf of the Government- Article 149 of the Act
provided for the State a long lease of life for filing
suits. This the Legislature did consciously
considering the State’s limitations as a litigant that
exercises its executive functions through officers
subordinate to it and classified it rather as a slow-
moving juristic person. The classification is rational,
reasonable and not arbitrary. Afsar Ali Chowdhury
vs Bangladesh 43 DLR 593.”

The above provisions of law under the Limitation Act of
1908. Regarding this matter, the learned trial court dismissed the

suit lawfully on the basis of the S. A. and R. S. Record of right
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prepared in the year of 1961-62 but the present suit was filed in
the year of 1991 beyond the limitation period as per the
Limitation Act. |, therefore, consider that the judgment and
decree of the learned appellate court is not based on the evidence
which is liable to be set aside.

| also consider that the learned trial court lawfully came to
a conclusion and dismissed the suit filed by the present plaintiff-
opposite parties, therefore, I am inclined to find that the learned
trial court correctly dismissed the suit, thus, I am not inclined
upon the judgment that the judgment of the learned appellate
court below is liable to be set aside and the judgment of the
learned trial court is passed on the basis of law, therefore, I am
inclined to interfere upon the impugned judgment and decree
passed by the learned appellate court below or the court of
appeal below.

Accordingly, I find merit in the Rule.

In the result, the Rule is hereby made absolute.

The judgment and decree dated 04.11.2001 properly
passed by the then learned Subordinate Judge, Additional Court,
Narayangonj in the Title Suit No. 21 of 2000 is hereby affirmed

and upheld.
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The impugned judgment and decree dated 02.06.2003
wrongfully passed by the learned Additional District Judge,
Court No. 1, Narayangonj in the Title Appeal No. 211 of 2001 is
hereby set aside.

The interim order passed by this court at the time of
issuance of this Rule staying the operation of the impugned
judgment and decree dated 02.06.2003 passed by the learned
Additional District Judge, Court No. 1, Narayangonj for a period
of 06 (four) months is hereby recalled and vacated.

The concerned section of this court is hereby directed to
send down the lower courts records along with a copy of this

judgment and order to the learned courts below at once.
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