
Present: 

Mr. Justice Md. Salim 

CIVIL REVISION NO.1528 OF 2021 

Md. Abdul Motaleb Hawlader  

....... Defendant-Petitioner. 

     -VERSUS- 

Md. Shahadath Hossain being dead, 
his legal heirs:  

 Khairun Nessa and others.  

                      ....... Plaintiff-Opposite parties. 

                                 None appears  
                                                    .........For the petitioner.                 

 
Ms. Syeda Nasrin with 
Ms. Jannatul Islam Peya, Advocates 

...... For the opposite parties.  
 

Heard on 12.01.2025, 28.01.2025 
and 29.01.2025.  

Judgment on 05.02.2025 

 

By this Rule, the opposite parties were called upon to 

show cause as to why the impugned Judgment and decree 

dated 07.12.2020 passed by the learned Joint District 

Judge, 1st Court, Pirojpur in Title Appeal No.59 of 2016, 

disallowing the appeal and affirming the Judgment and 
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decree dated 31.05.2016 passed by the learned Senior 

Assistant Judge, Pirojpur in Title Suit No.134 of 1997 

decreeing the suit in part should not be set aside and/or 

pass such other or further order or orders as to this court 

may seem fit and proper.  

The facts in brief for the disposal of Rule are that the 

opposite party, No. 1 as plaintiff, instituted the title suit No. 

134 of 1997 before the Assistant Judge, Pirojpur, for 

partition of the land described in the schedule contending 

inter alia that the disputed land, along with other vast 

areas of land, originally belonged to the grandfather of the 

plaintiff namely Hatem Ali Hawlader who was also the 

predecessor of the defendant; that said  Hatem  Ali Holder 

had six sons, one daughter and two wives. During his 

lifetime, his elder son, Joynal Abedin, died in 1952, leaving 

behind the plaintiff. Since it happened before the 

amendment of the Muslim Family Law Ordinance in 1961, 

there was no chance for the plaintiff to succeed in his 

grandfather's property (Hatem Ali Hawlader) through his 

father (Joynal Abedin). But Hatem Ali Hawlader was a wise 

and kind man. He understood the difficulty, so he executed 
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a registered Wasiyatnama on 29.01.1952 and gave the 

scheduled land in favor of the plaintiff. Since then, he has 

been enjoying the peaceful possession and ownership of the 

land by paying revenue regularly and establishing dwelling 

houses, gardens, ponds, etc.  

The suit was contested only by defendant Nos. 1(ka)-

1(Ja) by filing a joint written statement denying all the 

material allegations along with the Wasiyatnama. They also 

pleaded that the suit is the defect of the parties and that 

the entire property of late Hatem Ali Hawlader has not been 

included in the schedule. 

The learned Senior Assistant Judge, Pirojpur, framed 

necessary issues to determine the dispute involved between 

the parties.  

Subsequently, the learned Senior Assistant Judge, 

Pirojpur, by the Judgment and decree dated 31.05.2016, 

decreed the suit. 

Being aggrieved, the defendant-petitioner, as 

appellant, preferred Title Appeal No.59 of 2016 before the 

District Judge, Pirojpur. Eventually, the learned Joint 

District Judge, Pirojpur, by the Judgment and decree dated 
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07.12.2020, disallowed the appeal and affirmed the 

Judgment and decree of the trial Court.  

 Being aggrieved, the defendant-petitioner preferred 

this Civil Revision under section 115 (1) of the Code of Civil 

Procedure before this court and obtained the instant Rule.  

         No one appears on behalf of the petitioner. 

         Ms. Syada Nasrin, the learned advocate appearing for 

the opposite party, submits that there is no legal infirmity 

in the concurrent findings of the courts below. The 

defendant-petitioner could not show anything disproving 

the said Wasiyatnama and long-standing possession of the 

plaintiff in the suit land. So, the concurrent findings of the 

courts below do not suffer from any material illegality. 

I have anxiously perused the impugned Judgment of 

the courts below and oral and documentary evidence on 

the records and grounds taken by the petitioner in the 

revisional application and the submission of the learned 

advocate for the opposite party. It manifests from the 

record the plaintiff side examined 3 PWs, and the 

defendant side examined 2 DWs and exhibited necessary 

documentary evidence to prove their respective cases. I 



 

5 

have very precisely examined each deposition and cross-

examination of the witnesses and material evidence on 

record. 

It appears that the Trial Court below while decreeing 

the suit, says that:- 

"AÎ gv���� ���	� `vex �
�, nv‡Zg Avvjx ������� ���	� ev`xi 

fwel¨Z �	�
�� ����� Dcjwä �
� ��� ����, ����� ���� ���� 

�	��� 2 �	, 5 cyÎ I 1 Kb¨v Ges g„Z cy‡Îi cyÎ AÎ ev`xi g‡a¨ 

���� !� "�
� "�! �#
�� ����‡Ë !� $%/'(/52 )  Zvwi‡L (�  

AwQqZbvgv ����� I ‡iwRw÷ª K‡ib| ev`x Zvi `vexi mg_©‡b cÖ̀ k©bx-4 

iæ‡c wPwýZ !� $%/'(/52 )  ����‡L (�  �wQqZbvgv *���
� ���+� 

K‡i‡Qb| ,�- .�	-4 iæ‡c wPwýZ MZ 29/01/52 Bs AwQqZbvgv „̀‡ó †`Lv 

hvq †h, nv‡Zg Avvjx nvIjv`vi Zvi `vdb Kvdb I FY eve` 500 UvKv 

Ges evoxi PvKi PvKivbxi †eZb cwi‡kva A‡šÍ Aewkó m¤úwË n‡Z 

AwQqZbvgvi (K) ZcwQ‡j ewY©Z mv‡eK 547/553 bs `v‡Mi 1.32 GKi 

2887

121 bs `v‡Mi .99 GKi 314/315/316 bs `v‡Mi .33 GKi, 66 bs 64 

`v‡Mi .17 GKi, 124/125 bs `v‡Mi .32 GKi Ges 
2881

64 bs `v‡Mi .17 

GKi GKz‡b 3.30 GKi f’wg ev`x eivei n Í̄všÍi K‡i| AwQqZbvgv „̀‡ô 

Av‡iv †`Lv hvq †h, D³ AwQqZbvgvi (L) ZcwQ‡j D‡jøwLZ 23.93 GKi 
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f’wk nv‡Zg Avjx nvIjv`vi Zvi RxweZ 5 †Q‡j‡K mgvb As‡k AwQqZbvgv 

g~‡j n Í̄všÍi K‡i|  

gymwjg AvvB‡bi weavb g‡Z, GKRb gymwjg Zvi `vdb Kvdb I FY 

cwi‡kv‡ai ci Zvi Aewkó m¤úwËi GK Z…Zxqvsk m¤úwË Zvi Iqvwik b‡n 

Ggb e¨w³‡K Iqvwik‡`i m¤§wZ Qvov AwQqZbvgv g~‡j n Í̄všÍi Ki‡Z 

cv‡i|ÕÕ  

It further appears that in respect of possession of the 

suit property the trial court by examining the exhibits and 

witnesses says that:- 

"�Î †gvKÏgvq weev`xcÿ MZ 29/01/52 Bs Zvwi‡Li 1bs AwQqZbvgv Rvj g‡g© 

`vex DÌvcb Ki‡jI †m `vexi mg_©‡b †Kvb mvÿ¨ Avv`vj‡Z Dc ’̄vcb K‡iwb|  

�+
�� ,
0 1�+� 2�� 12, ���	� ���	 �
� ��3��4� 5.5' 7�� 8�� ��!�� ��9	 

�„�
� � ��� ��� :�����
�� ��;
� 1"�!�+
� we`¨gvb *
3। ���	 ����-	 8��
� ��� �+� 

,��
�� �= PW-2 7� 1�A�+� ��B¨ � ,�- .�	-% ����� C
� �:�D� +����� ���+�� 

*���
� ���+� �
�
3। ��ev�	�
B� ��B	 DW-1 �
�� *�	� ��� ��9	  f~wg ev`x 

`Lj K‡i bv g‡g© mvÿ¨ cÖ̀ vb Ki‡jI bvwjk~ Rgvi †Kvb f~wg ev`x evMvb evox m„R‡b I bvj 

Rwg Pvlvev‡`i gva¨‡g `Lj K‡i bv †m g‡g© †Kvb mvÿ¨ Avv`vj‡Z Dc ’̄vcb K‡iwb| 

Aciw`‡K DW-2 Zvi †Riv‡Z e‡jb †h, Kv‡`i †Kvb †Kvb RvqMv Lvq Zv ej‡Z cvie bv| 

nv‡Zg Kv‡`i‡K †Kv_vq Rwg w`‡q‡Q Zv ej‡Z cvie bv|  
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myZivs Dc‡iv³ Avv‡jvPbvi Av‡jv‡K Avv`vj‡Zi wm×všÍ GB †h, ev`xi AviwRi (K) 

ZcwQj ewY©Z f~wgi g‡a¨ 2.81 GKi f~wg‡Z GRgvjx  ¯̂Z¡, `Lj, ¯̂v_© I AwaKvi we`¨gvb 

Avv‡Q|  

 It further appears that though the appellate court did 

not discuss the evidence in its Judgment rather, after 

perusal of the appellate court's Judgment, it seems that the 

learned Judge of the appellate, while modifying the findings 

of the trial court, considered the evidence and other 

materials on record and  says that the learned Judge of the  

trial court rightly found that:- 

"ev`xi AvviwR©i (K) ZcwQj ewY©Z f~wgi g‡a¨ 2.81 GKi f~wg‡Z GRgvjx ¯̂Z¡, 

`Lj, ¯̂v_© I AwaKvi we`¨gvb Avv‡Q| Kv‡RB wePvh© welq-4 AvvswkK ev`xc‡ÿ wb®úwË Kiv 

nj|Ó 

It is to be noted that according to Muslim law, the 

testamentary document is called Wasiyatnama, which is 

declared lawful in the holy Quran. At the same time, the 

Prophet Mohammad( Sa.) says that power should not be 

exercised to the injury of the lawful heirs.  

According to Sahih al-Bukhari, it is the duty of a 

Muslim who has anything bequest not to let two nights 

pass without writing a Wasiyatnama about it. Moreover, it 
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is essential to pay attention to the following terms of 

Wasiyatnama:- 

(I) The person who makes a Wasiyatnama is called 

the Testator. 

(II) The person or persons in whose favor the 

Wasiyatnama is created is called the Legatee. 

(III) The subject matter of the will. It is the property 

to be distributed among the heirs and is called 

the legacy. 

(IV) While executing the Wasiyatnama, the executor 

may appoint a person to execute the will 

according to its contents(after his death). In the 

absence of the appointment of the executor by 

the person who makes the Wasiyatnama, the 

court may appoint an administrator to execute 

the Wasiyatnama. 

 Wasiyatnama allows the Testator to help someone 

who is not entitled to inherit from him. Wasiyatnama can 

clarify the nature of joint accounts, those living in 

commensality, the appointment of guardians for one's 

children, and so on. In countries where the intestate 
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succession law is different from Muslim law, writing a 

Wasiyatnama is necessary. Moreover, Wasiyatnama 

includes bequests and legacies, instructions and 

admonishments, and rights assignments and no specific 

wording is essential to make a Wasiyatnama.  

Muslim law requires no particular formalities for the 

creation of a Wasiyatnama. It may be made in writing, or 

oral, or even by gestures. In the case of a written 

Wasiyatnama, there should be two witnesses to the 

declaration of Wasiyatnama. However, the intention of the 

Testator must be unequivocal and unambiguous that the 

Wasiyatnama is to be executed after his death. Any 

expression that signifies the Testator's intention is 

sufficient to constitute a bequest. In the case of an oral 

Wasiyatnama, no specific number or class of witnesses is 

necessary for its validity. However, the following conditions 

need to be satisfied:- 

I. Legator's intention to make a Wasiyatnama must be 

proved beyond doubt. 

III. Terms of the Wasiyatnama must be proved 
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III. Wasiyatnama must be proved with the greatest 

possible exactness. 

When the Testator fails to mention the quantity or 

amount of bequeathed property, regard may be given to the 

number or quantity owned by the Testator at the time of 

death. Wasiyatnama shall be executed after paying debts 

and funeral expenses.  

Further, to confirm a  Wasiyatnama executed, there is 

no essence required by law for filing a probate case by a 

Muslim. This view gets support from an unreported case of 

Jahanara Begum and others Vs. Hazi Nizamuddin and 

another, Civil Appeal No.133 of 20239( A.D.), wherein their 

Lordships of the Appellate Division says that:- 

‘‘It transpires for the Judgment and order passed 

by the learned District Judge, Commilla, that he, 

having considered the relevant provision of law, 

i.e., sections 57, 58, and 213 of the Succession 

Act, 1925, came to a definite finding that the 

said provisions shall not apply to will to the 

property of Mohammadan, rather those 
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provisions are applicable only to the property of 

Hindu, Buddhist, Sikh or Jain. However, the 

High Court Division without adverting to the said 

legal finding of the learned District Judge, most 

erroneously passed the impugned Judgment 

holding that the controversy between the parties 

can only be resolved by taking evidence." 

Further, in the instant case, the record shows that the 

defendants-petitioners neither challenged the Wasiyatnama 

nor denied execution and registration. Moreover, 

Wasiyatnama was never challenged before any court of law. 

It also appears that the Wasiyatnama has been a registered 

instrument for more than 30 years; therefore, it has 

presumptive value to be genuine and duly executed 

according to section 90 of the Evidence Act 1872. So long a 

registered instrument is not canceled and declared null and 

void by way of court declaration under section 39 of the 

Specific Relief Act. The registered instrument is binding 

upon the parties, moreover, Wasiyatnama. 

Considering the above facts and circumstances and 

other materials and records, it appears that the appellate 
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court rightly and justifiedly affirmed the trial Court's 

findings and thereby disallowed the appeal. So, I do not 

find any legal infirmity and illegality in the concurrent 

findings of the court below. 

In view of the above facts and circumstances, I do not 

find any merit in the Rule.  

Resultantly, the Rule is Discharged with cost. 

The impugned Judgment and decree dated 

07.12.2020 passed by the learned Joint District Judge, 1st 

Court, Pirojpur in Title Appeal No.59 of 2016 is hereby 

affirmed. 

Communicate the Judgment and send down Lower 

Court Records at once.  

……………………. 

 (Md. Salim, J). 

 

Rakib(ABO) 


