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     Present: 
Mr. Justice Sheikh Abdul Awal 

and  
Mr. Justice Md. Rafizul Islam 
In the   Matter of: 

  

First Miscellaneous Appeal No. 229 of 2005 
 

Badrunnessa and others.                         
....Plaintiff -appellants. 

 

         -Versus- 
Fatema Rahman and others. 

                       ........Defendant-respondents. 
    None appears 
      ...... For both sides.  
        

Judgment on 09.06.2026. 
 

Md. Rafizul Islam, J: 
 

This First Miscellaneous Appeal is directed against the 

impugned order dated 10.08.2005 passed by the court of learned Joint 

District Judge, 3rd Court, Dhaka in Title Suit No.37 of 2004 

disallowing the application for temporary injunction filed by the 

plaintiffs under Order 39, Rule 1 and 2 of the Code of Civil 

Procedure, 1908.  

Facts, relevant for disposal of this Appeal, in brief are that, the 

plaintiffs instituted the suit being Title Suit No.37 of 2004 in the Court 

of the learned Joint District Judge, 3rd Court, Dhaka against the 

defendants for declaration of title in the disputed shop as stated in the 

schedule to the plaint.  On 01.04.2004 the plaintiffs filed an 

application for temporary injunction under Order 39, Rule-1 and 2 of 

the Code of Civil Procedure, 1908. The defendants entered appearance 

and contested the injunction matter by filing written objection denying 

the material allegations made in the application.  

Upon hearing the parties and on considering the materials on 

record, the learned Joint District Judge found that the plaintiffs failed 
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to establish a prima-facie arguable case in the disputed shop and 

consequently disallowed the application for temporary injunction.  

Being aggrieved by and dissatisfied with the impugned order 

dated 10.08.2005 passed by the Joint District Judge, 3rd Court, Dhaka, 

the plaintiffs preferred the instant appeal before this Court. 

No one found present to press the appeal on repeated calls.  

In view of the fact that this petty old appeal arising out of an 

interlocutory order has been dragging before this Court over a period 

of 21 years, we are, inclined to take it up for disposal on merit.  

We have perused the materials on record including the impugned 

order.  

It is well settled that before granting temporary injunction the court 

must be satisfied regarding the existence of prima-facie case, balance of 

convenience and inconvenience and likelihood of irreparable loss and 

injury. Absence of any of these ingredients is sufficient to refuse the relief 

of temporary injunction.  

It appears from the record that upon appearance of the parties 

and after considering the materials on record, the learned Joint District 

Judge disallowed the application for temporary injunction stating in 

the following language that “e¡¢mn£ ®c¡L¡e Ol¢Vl  AdÑ¡w­nl 63 hNÑg¥V S¡uN¡l 

haÑj¡e j¡¢mL qC­a­Re 2 ew ¢hh¡c£¢ez a¡q¡l j¡a¡ 1 ew ¢hh¡c£¢e i¡s¡¢Vu¡­cl ¢eLV qC­a 

i¡s¡l V¡L¡ Bc¡u L¢l­a­R, i¡s¡l l¢nc ¢hh¡c£fr qC­a c¡¢Mm Ll¡ qCu¡­Rz L¡­SC h¡c£ 

f­rl fÐ¡Cj¡­gp£ J BlNÉ¤­uhm ®Lp e¡Cz g­m h¡c£fr fÐ¡bÑ£a j­a AÙÛ¡u£ ¢e­od¡‘¡l B­cn 

qC­a f¡­l e¡z”  

 On scrutiny of the materials available on record specially the 

impugned order of the learned Judge, we find that the learned court 

meticulously considering the application, written objection and 

documents produced by the parties arrived at a finding that the 
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plaintiffs failed to establish a prima-facie arguable case in support of 

their claim. The court below also observed that the plaintiffs could not 

show prima-facie title and possession in the disputed shop which is a 

finding of fact based on the materials before the court.  

An appellate court ordinarily does not interfere with an order 

granting or refusing temporary injunction unless it appears that the 

discretion exercised by the learned Judge was arbitrary, perverse or 

based on misreading or non consideration of the materials on record. 

We do not find any such infirmity in the impugned order. On the 

contrary the impugned order appears to have been passed upon proper 

appreciation of the relevant facts and materials. We are, therefore, 

unable to hold that the learned Judge committed any error of law 

warranting interference by this court.  Accordingly, this appeal is 

liable to be dismissed.  

In the result, the appeal is dismissed without any order as to 

costs. The impugned order dated 10.08.2005 passed by the Court of 

learned Joint District Judge, 3rd Court, Dhaka in Title Suit No.37 of 

2004 is hereby maintained.  

Since the suit is an old one of 2004 the trial Court concerned is 

directed to dispose of the same expeditiously in accordance with law, 

if any. 

The order of stay granted earlier by this Court stands vacated.  

 Communicate this order at once. 

 
Sheikh Abdul Awal, J: 

                I agree. 

 

A.Aziz, B.O. 


