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A.K.M.Asaduzzaman,J. 

 This rule was issued calling upon the opposite party Nos. 1-

2 to show cause as to why the impugned judgment and decree 

dated 04.06.2014 passed by the District Judge, Panchagarh in 

Other Appeal No. 23 of 2013 affirming those dated 16.04.2013 

passed by the Senior Assistant Judge, Sadar, Panchagarh in Other 
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Class Suit No. 152 of 2011 dismissing the suit should not be set 

aside. 

Petitioner as plaintiff filed the above suit under section 231 

and 236 of the Mahomedan Law read with Order 20 Rule 14 of 

the Code of Civil Procedure for preemption against the opposite 

parties. 

Plaint case in short, inter alia, that Gol Banu was the owner 

of 52 decimals of land of R.S. khatian No. 441, Dag No. 2857 

under Mouza-Omarpur of P.S. and District Panchagarh. Who 

transferred it by Heba-bil-Ewaz Deed No. 2173 dated 10.05.2009 

to the respondent No.3-5. Then they transferred the suit land to 

respondent No. 1-2. Vide kabala No. 436 dated 25.01.2010. The 

petitioner is the owner of the land in plot No. 2857 by purchase, 

which is the same plot i.e. the suit land. Petitioner is to go to his 

land of same plot No. 2857 by the road acrossing over the suit 

land, thus the petitioner is the 2
nd

 Class pre-emptor as right of way 

and 3
rd

 Class pre-emptor as an adjacent land owner. Opposite 

party Nos. 1-2 did not disclose the matter of sale and they did not 

possesses the suit land. The petitioner residing in Tangail District. 

On 31.07.2011 the petitioner came from Tangail and obtained the 
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alleged sale deed from Panchagarh Sub-registry Office and having 

learned the sale he at once went to the suit land and express his 

desire to purchase the suit land along with the witnesses and 

complied the formalities in accordance with Mohammedan Law. 

The petitioners willing to deposit the value of the deed as may be 

ordered by the court and hence instituted the suit. The opposite 

party Nos. 1-2 actually purchased the suit land by Tk. 82,000/-. 

But to prevent pre-emption it was mentioned Tk.1,86,000/-  in the 

alleged kabala deed. The petitioner has right to deposit the actual 

consideration money. 

Opposite party Nos. 1 and 2 contested the suit by filing 

written statement denying the plaint case alleging, inter alia, that 

the suit land in S.A. khatian No. 364 and R.S. khatian No. 441 of 

Mouza Omarpur, P.S. and district-Panchagarh was belonged to 

Ramjan Ali. He died leaving 3 sons and 5 daughters. Daughter 

Gol Banu became the owner of the suit land of R.S. khatian No. 

441 dag No. 2857. She transferred the suit land to her son 

respondent Nos. 3-4 Abdul Kader, Md. Jakir Hossain and Haider 

Ali by Heba-bil-ewaj deed. Who transferred the suit land to the 

respondent Nos. 1-2 by kabala deed No. 256 dated 16.11.2011 at a 
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consideration money of Tk. 1,86,000/- and the contested 

respondent No. 1-2 are the nephew of Ramjan Ali by blood 

connection. Suit is false and is liable to be dismissed with costs. 

During trial the following issues were framed. 

i) Whether the suit is maintainable to its present form? 

ii) Whether the plaintiffs is the co-sharer in the suit jote? 

iii) Whether there is a bad for defect of parties of the suit 

property or not? 

iv) Whether the suit is barred by limitation or not? 

v) Whether the plaintiff is entitled to get a pre-emption 

or not? 

By the judgment and decree dated 16.04.2013, the Assistant 

Judge dismissed the suit on contest 

Challenging the said judgment and decree, petitioner 

preferred Other Appeal No. 23 of 2013 before the Court of 

District Judge, Panchagarh, who by the impugned judgment and 

decree dismissed the appeal and affirmed the judgment of the trial 

court and rejected the pre-emption case. 
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Challenging the said judgment and decree plaintiff 

petitioner obtained the instant rule. 

 Mr. A.K.M. Shafiqul Islam, in person drawing my attention 

to the plaint of the suit together with the impugned judgment 

submit that although the petitioner immediately after getting the 

knowledge about the impugned sale, upon complying all legal 

formalities instituted this suit for pre-emption on 31.07.2011under 

the Mahomedan Law and suit is not barred by law of limitation 

even then the court below upon misconception of law rejected the 

pre-emption case. He thus prays that the impugned judgment 

suffers from gross illegality, it may be set aside and the pre-

emption may be allowed. 

Mr. Abul Kalam Azad, the learned advocate appearing for 

the opposite party drawing my attention to a decision in the case 

of Jarfan Khan –Vs. Jabbar Meah reported in 10ILR Calcutta 383 

submits that upon going through the plaint it will appear that the 

plaintiff did not mention as to when and how and where from they 

got information about the sale but thereafter on 31.07.2011 he 

went to the sub-registry office and collected the certified copy of 

the impugned sale deed and thereafter he called the witnesses in 
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the suit premises and complied talab-i-mowasibat and talab-i-

ishhad together for compliance the legal requirement under 

section 236 of the Mahomedan Law, which is not inconformity 

with the law as been settled by the Calcutta High Court in referred 

decision and accordingly court below concurrently committed no 

illegality in rejecting the pre-emption case. He finally prays that 

since the impugned judgment contains no illegality and the rule 

contains no merits, it may be discharged. 

Heard the learned Advocate and perused the L.C.R. and the 

impugned judgment. 

 This is a pre-emption case, filed under section 231 and 236 

of the Mahomedan Law. 

Section 236 of the Mahomedan Law provides that: 

"236. Demands for pre-emption No person is 

entitled to the right of pre-emption unless – 

1) he has declared his intention to assert the 

right immediately on receiving information of the 

sale. This formality is called talab-i-mowasibat 
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(literally, demand of jumping, that is, immediate 

demand): and unless 

2) he has with the least practicable delay 

affirmed the intention, referring expressly to the fact 

that the talab-i-mowasibat had already been made, 

and has made a formal demand – 

a) either in the presence of the buyer, or the 

seller, or on the premises which are the subject of 

sale, and 

b) in the presence at least of two witnesses. 

This formality is called talab-i-ishhad (demand with 

invocation of witnesses)." 

Talab-i-mowasibat and talab-i-ishhad are condition 

precedent for the exercise of the right of pre-emption. In this 

context in order to have a better understanding of the law under 

section 236 of the Mahomedan Law decision referred to here by 

the learned advocate for the opposite party may be looked into. In 

the said decision of the case of Jarfan Khan vs. Jabbar Meah 
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reported in 10 ILR Calcutta 383 a division bench of the High 

Court Division has observed that: 

“The plaint states that on hearing of the sale, in 

the presence of the public, the plaintiff stated his 

wish to buy, and then, very shortly afterwards,  

taking with him the price, Rs.47-4, went suitable 

witnesses to defendant No.1’s residence and offered 

the money. He states that he is ready now to pay 

whatever price the Court may direct. Defendant No.1, 

in her written statement, alleged that the plaintiff had 

not performed the ceremonies of Talab-i-mowasibat 

and Talab-i-ishhad as he stated, and had not 

deposited the purchase-money with the plaint, and 

therefore plaintiff could not maintain the suit; the 

defendant No.1 before selling the land frequently 

offered plaintiff and his brother Abdul Meah and his 

nephew Macfruddi opportunities of exercising the 

right of pre-emption which they refused; also that the 

defendant No.2 had a superior right of pre-emption to 

plaintiff; and consequently defendant No.1 sold him 
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the property on the 23
rd

 December 1879 by kabala. 

The kabala is filed. It is admitted that Rs. 47.4 was 

the price. The defendant No.2 supported these 

allegations. He, in his written statement, set forth 

that, after her husband’s death, defendant No.1 had 

gone to her father’s; subsequently she desired to sell 

this property, and therefore informed defendant No.2, 

and he desired to buy. Consequently ‘in a public 

place in the presence of several person, on giving 

defendant a proper price, she executed a kabala in his 

favor. Plaintiff or his brother or his nephew at no 

time wished to buy the land.” 

The Munsif found at the out-set that plaintiff 

was not entitled to maintain this suit for the following 

reasons, on his own evidence without going into any 

other issues. Plaintiff’s evidence, he held, showed 

that one day in Pous, when plaintiff came home, his 

wife told him that the land had been sold by 

defendant No.1 to defendant No.2; plaintiff 

thereupon entered his house, opened his chest, took 
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out Rs.47.4, called the witnesses, proceeded to the 

premises and there cried a loud that he had a right of 

pre-emption, and would exercise that right; and then 

and there offered to defendant No.2 the refund of the 

purchase-money, which tender defendant No.2 

refused. Plaintiff then went with the witnesses to 

defendant No.1’s house, and there also plaintiff went 

through the same formal declaration of his rights. The 

Munsif held that, while all this was right enough, yet 

plaintiff had omitted to shout out his demand for the 

land the instant he heard about it from his wife’s lips. 

this omission the Munsif held to be fatal, and so 

dismissed the suit.” 

Then their lordship further observed and held that: 

"Jamilan v. Latif Hossein (1) states: “The 

Talab-i-mowashibat may be, and constantly is, a 

private act which the purchaser against whom the 

right is claimed has no power of questioning or 

refuting; and the Talab-i-shad is the only public act 

connected with the claim to pre-emption, of which 
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the purchaser has necessarily any cognizance.” The 

Talab-i-shad must take place with the least 

practicable delay. It has clearly taken place on the 

present instant with the least practicable delay. 

Bailie’s Digest states page 484; “The Talab-i-

mowashibat, or immediate demand, is first necessary, 

then the Talab-i-shad or demand with invocation, if, 

at the time of making the former, there was no 

opportunity of invoking witnesses, as, for instance, 

when the pre-emptor at the time of hearing of the sale 

was absent from the seller, the purchaser and the 

premises. But if he heard it in the presence of any of 

these, and had called on witnesses to attest his 

immediate demand, it would suffice for both 

demands, and there would be no necessity for the 

other.” It appears to me that the above quotation 

covers the present case, and that the demand made in 

the presence of witnesses and of the premises within 

some minute, perhaps half an hour at the outside, 

after hearing of the sale, is the sort of Talab-i-
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mowashibat which renders unnecessary any 

subsequent Talab-i-shad. It seems to me that plaintiff 

not only made this demand in the presence of 

witnesses on the premises, but his demand was 

answered by the purchaser from a neighbouring bari, 

and that plaintiff then promptly went off to the 

vendor’s residence (some distance off), and in the 

presence of witnesses made demand of her. It seems 

that all the necessary formalities have been gone 

through; the question is, were they commenced and 

concluded with sufficient promptitude? I think the 

commencement is the only really debatable point; it 

cannot be contended that, when once commenced, all 

the necessary formalities were not promptly and 

continuously gone through. Mona Singh v. Mosrad 

Singh, (1) lays down that the net of going into one's 

house to get the money before making demand is a 

delay which forfeits the pre-emptor's title. The words 

used by Macnaghten are: "It is necessary that the 

person claiming this right should declare his intention 
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of becoming purchaser immediately on hearing of the 

sale." In a ruling, Jadu Singh v. Rajkumar (2), Komp, 

J., remarks: "There is no absolute necessity for the 

pre-emptor to make the Tulub-i-mowashibat in the 

presence of witnesses. It is usually done in the 

presence of witnesses, in order that the pre-emptor 

may be provided with proof in case the purchaser 

should deny the demand." This seems no me to 

indicate as permissible a reason- able delay for the 

purpose of getting witnesses before the demand is 

made. 

But in Ram Charan v. Nabrir Mahton (3) it has 

been held that where the pre-emptor heard the news 

of the sale at his own house, which was adjacent to 

the lands whereof pre-emption was claimed, and then 

went from his own to the land in dispute, and then 

made the demand, the delay, though very short, 

forfeited the right. 

Page 569, Vol. III, of the Hedaya, states: "If 

the man claim his skuffa in the presence of the 
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company amongst whom he may be sitting when he 

received the intelligence, he is the shuffee, his right 

not being invalidated unless he delay asserting it till 

after the company have broken up, because the power 

of accepting or rejecting the shuffa being established, 

a short time should necessarily be allowed for 

reflection in the same manner as time is allowed to a 

woman to whom her husband has given the power of 

choosing to be divorced or not." This passage was 

quoted with ap- provalin Amjad Hossein v. Kharag 

Sen Sahu (4). 

It seems to me that if this is a correct statement 

of the law then the plaintiffs are well within the law 

in the present case. I think the above opinion is not in 

conflict with the ruling in Ali Muhammad v. Taj 

Muhammad (5) where twelve hours delay in making 

the first demand was considered excessive. I must 

hold that in the present case the formalities required 

by law have been commenced and gone through with 

sufficient expedition. 
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The second defendant appealed to the High 

Court on the ground that the Judge was wrong in 

holding that formalities prescribed by Mahomedem 

law had been complied with.  

Baboo Jogesh Chunder Dey for the appellant. 

Baboo Juggut Chunder Banerjee for the 

respondent. 

(1) 5 W. R., 203. 

(2) 4 B. L. R. A. C. 171; 13 W. R., 177. 

3) 4 BL R. A. C., 216; 13 W. R., 259.  

(4) 4 B. L. R. A. C., 203; 13 W. R., 299. 

(5) I. L. R., 1 All., 283. 

The judgment of the Court (FIELD and 

O'KINEALY, JJ.) was delivered by 

Field, J.-This is a case of pre-emption. The 

Munsiff held that the plaintiff was not entitled to 

succeed because he had not, in compliance with the 

requirements of Mahomedan law, per- formed the 

ceremony of Tulub-i-mowashibat. The Munsiff says 

in his judgment: "The plaintiff on hearing this," that 

is, on hearing the fact of the sale from his wife, 



 16 

"entered his house, opened his chest, took Rs. 47-4, 

called the witnesses, proceeded to the premises, the 

subject of sale, and there cried aloud the following 

words: 'That he has the right of pre-emption to 

purchase the said land and he shall exercise the said 

right, let the defendant No. 2 receive the refund of the 

consideration money and make over the land to him 

(the plaintiff).' The defendant No. 2 refused to accept 

the offer, on which the plaintiff went with the 

witnesses to the place where the defendant No. 1 was 

residing, and there also the plaintiff performed the 

said ceremony, that is, ceremony of Tulub-i-shad. 

Now, it is clear that immediately upon hearing of the 

sale of the property the plaintiff did not make the 

demand or perform the ceremony of Tulub-i-

mowashibat. At page 481 of Baillie's Digest of 

Mahomedan Law, there is the following passage, in 

which the law on the subject is stated: "By Tulub-i- 

mowashibat is meant that when a person who is 

entitled to pre- emption has heard of a sale he ought 
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to claim his right immediately on the instant (whether 

there is any one by him or not), and when he remains 

silent without claiming the right, it is lost;" and then 

is given the instance of a person reading a letter in the 

beginning or middle of which the information as to 

the sale is contained. If he wait till he finish the 

whole letter without making the Tulub-i-mowashibat 

the right of pre-emption is lost. The Judge quotes and 

relies upon a passage from the same work, p. 484, 

which is as follows: "The Tulub-i-mowashibat or 

immediate demand is first necessary, then the Tulub-

i-shad, or demand with invocation, if at the time of 

making the former, there was no opportunity of 

invoking witnesses, as, for instance, when the pre-

emptor at the time of hearing of the sale was absent 

from the seller, the purchaser and the premises. But if 

he heard it in the presence of any of these, and had 

called on witnesses to attest the immediate demand, it 

would suffice for both demands and there would be 

no necessity for the other." Now the facts of the 
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present case do not fall within the meaning of the 

passage last quoted. The plaintiff did not, on hearing 

of the sale, immediately call witnesses to attest the 

immediate demand. He made a delay, went into the 

house, got the money, and then called the witnesses, 

and this being so, it is clear that the case is not one to 

which the second quotation from Mr. Baillie's work 

would apply. We may refer to the cases of Mona 

Singh v. Mosrad Singh (1) and Ram Charan v. Narbir 

Mahton (2), which have been cited by the vakeel for 

the appellant, as instances of what is required by the 

law in conformity with the first of the above extracts 

from Mr. Baillie's work. We think that in the present 

case the requirements of the law have not been 

complied with. " 

Now let us see what has happened in the instant case. In the 

plaint in paragraph 6 and 7, it has been stated that: 

"6z c¡h£L«a ï¢j ¢fË−uÇfn¡e qC−m plL¡−ll ¢e¢cÑø plL¡−ll ¢e¢cÑø 

p£j¡l E−ÜÑ qC−he¡z c¡h£L«a ï¢jl pwmNÀ HLC c¡−Nl f¢ÕQj f¡−nÄÑ 

h¡c£l S¢j l¢qu¡−Rz k¡q¡ 1-2ew ®œ²a¡ ¢hh¡c£ a¡q¡−cl M¢lc¡ e¡¢mn£ 
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1ew agn£−ml c¢m−ml 5j fªù¡l 11 m¡C−e ü£L¡l L¢lu¡−Rz h¡c£ 

c¡h£L«a ï¢jl pwmNÀ ï¢jl j¡¢mL ¢hd¡u Hhw e¡¢mn£ ®S¡−a M¢lc 

p§−œ nl£L ¢hd¡u ¢fË−uÇfn¡e Ll¡ HL¡¿¹ BhnÉLz AeÉb¡u h¡c£l 

ï¢jl cMm f¢lQ¡me¡ L¢l−a ¢h−no Ap¤¢hd¡l pª¢ø qC−hz 1-2ew 

¢hh¡c£ c¡h£L«a ï¢j−a BN¿¹L h−Vz c¡h£L«a ®S¡−al ï¢j−a 1-2ew 

¢hh¡c£ ®L¡e fËL¡l nl£L e−qz h¡c£ c¡h£L«a ï¢j ¢hœ²−ul ¢hou 

¢LR¤¢ce f§−hÑ ®m¡Lj¤−M S¡¢e−a f¡¢lu¡ V¡‰¡Cm qC−a B¢pu¡ ¢hNa Cw 

31/07/11 a¡¢lM ®j¡a¡−hL h¡wm¡ 16C nË¡he 1418 l¢hh¡l f’Ns 

pcl p¡h ®l¢Sx A¢gp qC−a e¡¢mn£ Lhm¡l p¢q j¤ýl£ eLm q¡−a 

f¡Cu¡ a¡q¡ f¡Wœ²−j p¢WL i¡−h S¡¢e−a f¡−lez h¡c£ V¡‰¡Cm ®Sm¡u 

hph¡p Ll¡u C¢af§−hÑ e¡¢mn£ ¢hœ²−ul ¢ho−u AhNa qe e¡Cz e¡¢mn£ 

ï¢j h¡c£l ¢h−no fË−u¡Se ®qa¥ Aœ ¢fË−uÇfn¡e B−cn fË¡ç qJu¡l 

c¡h£−a Aœ Bc¡m−al BnË−u B¢pu¡ ¢el¦f¡u qCu¡ Aœ ®j¡LŸj¡ 

c¡−u−l h¡dÉ qC−mez 

7z h¡c£ ¢hNa 31/07/11Cw a¡¢lM ®j¡a¡−hL 16 C nË¡he h¡wm¡ 

l¢hh¡l ¢hL¡−m ü¡r£ 1) ¢lu¡S¤m, ¢fa¡-jªax n¡qÚ ®j¡q¡Çjc, p¡w-

m¡W§u¡f¡s¡, b¡e¡ J ®Sm¡ f’Ns  2) S¤æÊe lSh£, ¢fa¡-jªax j¡q¡h¤h¤l 

lqj¡e, p¡w Bjam¡, b¡e¡ J ®Sm¡ - f’Ns, 3) n¡S¡q¡e, ¢fa¡-

®j¡L−Rc Bm£, p¡w- SNcm, b¡e¡ J ®Sm¡-f’Ns 4) p¡e¡Eõ¡q, 

¢fa¡-jªax Cu¡¢Re Bm£, p¡w-i¡hl‰£, b¡e¡ J ®Sm¡- f’Ns pq 
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e¡¢mn£ Bl|Hp 2857 ew c¡−Nl S¢j−a k¡u Hhw j¤p¢mj BC−el 

236 d¡l¡u h¢ZÑa Be¤ù¡¢eLa¡ AbÑ¡v amh-C-®j±¢pha h¡ mÇgTÇg 

¢cu¡ qLp¡g¡ h¡ ANËœ²u L¢lh¡l fËbj c¡h£ L−lz Aaxfl amh-C-

Cn¡c h¡ 2u c¡h£l AbÑ¡v 2 Se ü¡r£l Ef¢Øq¢a−a ANËœ²−ul SeÉ 

ANËœ²u A¢dL¡l c¡h£ L−lz h¡c£l f−r S¤æ¤e lSh£J fl fl I 2¢V 

c¡h£ L−lz k¡q¡−a h¡c£l Ae¤f¢Øq¢a−a ®p ü¡rÉ ¢c−a f¡−l AbÑ¡v 

fËb−j mÇgTØg ¢cu¡ B¢j h¢m ®k, HC S¢j−a B¢j Bj¡l qLp¡g¡ 

h¡ ANËœ²u c¡h£ L¢l−a¢Rz avfl Bj¡l f−r Bj¡l jÉ¡−eS¡l ü¡r£ 

S¤æ¤e lSh£J mÇgTÇg  ¢cu¡ h−m ®k, h¡c£f−r B¢j HC S¢j 

qLp¡g¡ h¡ ANËœ²−ul c¡h£ L¢l−a¢Rz avfl h¡c£ 2u c¡h£ L¢lu¡ h−m 

®k, 1-2ew ¢hh¡c£ e¡¢mn£ HC S¢j M¢lc L¢lu¡−Rz B¢j Cq¡l p¡¢g 

h¡ ANËœ²−ul A¢dL¡l£z B¢j ¢LR¤re f§−hÑC p¡g¡l A¢dL¡l c¡h£ 

L¢lu¡¢R Hhw Bh¡lJ L¢l−a¢Rz AaHh Bfe¡l¡ Cq¡l ü¡r£ b¡L¥ez 

avfl ü¡r£ S¤eÀ¤e lSh£J h−m ®k, e¡¢mn£ S¢j 1-2ew ¢hh¡c£ M¢lc 

L¢lu¡−Rz Bfe¡l¡ Cq¡l ü¡r£ b¡L¥ez E−õMÉ ®k, 2¢V c¡h£ HL−œ 

L¢l−a BCea ®L¡e hy¡d¡ e¡C Hhw h¡c£f−r a¡q¡l jÉ¡−eS¡l h¡ AeÉ 

®Lq Hl¦f c¡h£ L¢l−aJ BCeax ®L¡e h¡d¡ e¡Cz e¡¢mn£ ï¢j pwmNÀ 

h¡c£l ï¢j Hhw e¡¢mn£ S¢jl Efl ¢cu¡ h¡c£l k¡a¡u¡−al fbz ®p 

L¡l−e h¡c£ j¤p¢mj BC−el 231 d¡l¡l ¢hd¡e Ae¤k¡u£ 2u ®nËe£l 

Hhw 3u ®nËe£l qLp¡g¡ h¡ ANËœ²−ul A¢dL¡l£z"   
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Upon going through the plaint it appears that plaintiff 

although did not mention from whom and when got the 

knowledge of sale but on 31.07.2011 coming from Tangail, went 

to the Sub-registry Office, Panchagarh, he collected the certified 

copy of the impugned sale deed and then he called witness 1. 

Riazul, 2. Junnun Rajabi, 3. Shajahan, 4. Sanaullah and went to 

the suit land and demanded for pre-emption on complying a talab-

i-mowasibat and talab-i-ishhad together in the presence of witness. 

Law does not allow the pre-emptor the space of time, which he 

has spend for making a confirmation of the sale and to make his 

demand by way of talab-i-mowasibat and talab-i-ishhad as been 

decided by the Calcutta High Court in 10ILR 383. Talab-i-

mowasibat, which is the first condition precedent i.e. the demand 

for pre-emption is to be made immediately on receiving 

information of the sale as per Clause 1 of section 236 of the 

Mahomedan Law and this assertion of demand can be made 

confirm thereafter after having done the talab-i-ishhad either in the 

presence of the buyer or the seller, or on the premises which are 

the subject of sale, and in presence at least of two witnesses. 

Wherein in the instant case from nowhere in the four corner of the 
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proceedings, it can be noticed that the petitioner pre-emptor has 

made his demand by way of disclosing the talab-i-mowasibot 

immediately after getting the information of sale rather he has 

disclosed in the plaint that he got to know about the sale deed few 

days before from the local people and then without making a 

demand by way of talab-i-mowasibot, he went to the Panchagarh 

Sub-registry Office on 31.07.2011 and collected the certified copy 

of the sale deed and then called the witnesses and made both 

demands i.e. talab-i-mowasibat and talab-i-ishhad together in 

presence of the witnesses. Accordingly it can safely be said that 

the requirements of law of the condition precedents as been 

revealed from section 236 of the Mahomedan Law, before 

claiming the pre-emption was not been complied with. The court 

below thus correctly found that the fact disclosed in the plaint as 

well as the witnesses can well be a good case for pre-emption 

under S.A &T Act but not a case under section 231/236 of the 

Mahomedan Law and accordingly pre-emption cannot be allowed 

in the absence of legal requirements under law.  

Having regards to the above law, fact and circumstances of 

this case, I am of the opinion that both the courts below 
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committed no error of law in rejecting the pre-emption case and 

the impugned judgment thus contains no illegality. 

I do not find any ground to interfere in the instant rule. 

In the result, the rule is discharged and the judgment and 

decree passed by the court below is hereby affirmed. 

Send down the Lower Court Record along with the 

judgment at once.   


