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Md. Igbal Kabir, J:

This Appeal has been directed at the instant of the appellant/plaintiff
against the judgment and decree dated 25.09.1994 (decree signed on
02.10.1994) passed by the learned Subordinate Judge, 2™ Court, Nilphamari in
Money Suit No. 10 of 1994, dismissing the suit.

Short facts of the case narrated by the plaintiff are that the Bangladesh
Water Development Board (BWDB), represented by the Executive Engineer,
Nilphamari, invited a tender for the construction of a bridge. Initially, the
estimated cost of the work was Tk. 61,76,291/-, which was later reduced to Tk.
48,38,673/-. According to the tender conditions, the work was to be completed
within 450 days. The defendant is an enlisted A-Class contractor who
participated in the tender, and his tender was accepted by the plaintiff. The
plaintiff alleged that the defendant did not start construction work within the
fixed time; due to the negligence of the defendant, one span of the bridge
collapsed; the defendant completed only 50% of the work in about six months;
the defendant did not appoint a skilled and experienced engineer for the work.
The plaintiff reminded the defendant by letter to appoint an experienced
engineer, due to such negligence, a span of the bridge had collapsed.
Therefore, an inquiry committee was formed, which reported that the collapse

occurred due to the defendant’s negligence. The committee assessed the loss



at Tk. 19,60,362/-. However, the defendant returned construction materials
worth Tk. 3,80,847/-, but the remaining amount of Tk. 15,59,515/- was not paid.
Therefore, the plaintiff filed this money suit to recover the unpaid amount.

However, by filing a written statement, the defendant denied all material
allegations made in the plaint. He claimed that although he started the work
after receiving the work order, the plaintiff took time to acquire the necessary
land, which caused a delay in starting the work. According to the defendant, this
delay was not his fault. The construction work was regularly inspected and
supervised by the plaintiffs engineers and officers, and no objection or
allegation of negligence was raised during construction. The defendant further
stated that after completion of the bridge span, other works, and after being
satisfied, the plaintiff paid the running bills. He claimed that on 06.08.1988, an
earthquake occurred, and due to the earthquake, the bridge span collapsed. He
also stated that the plaintiff admitted this fact in a letter. According to the
defendant, the bridge design had defects; therefore, cracks appeared on the
day of the earthquake, which ultimately caused the collapse.

In order to adjudicate the suit, the trial Court framed as many as five
different issues where the plaintiff examined 4(four) witnesses and submitted
some documents which have been marked as Exhibits 1, 1/1-1/13. On the other
hand, the defendant examined 1(one) witness and submitted some documents
which have been marked as Exhibits-Ka and Kha.

However, upon hearing the learned Subordinate Judge, 2nd Court,
Nilphamari, dismissed the suit by the impugned judgment and decree dated
25.09.1994 (decree signed on 02.10.1994) in Money Suit No. 10 of 1994 with a
finding that there was no negligence on the part of the defendant. Moreover, the
plaintiff failed to prove his case. Thus, there is no reason to allow the plaintiff to
get compensation.

Being aggrieved and dissatisfied with the aforesaid judgment and decree
passed by the learned Subordinate Judge, 2" Court, Nilphamari, the appellant
preferred the instant appeal.

Mr. Md. Muktadir Rahman, learned Advocate for the plaintiff-appellant,
submits that the Court below dismissed the suit by misreading the pleadings,
evidence, and materials on record and by misconstruing the law. Therefore, the
impugned judgment and decree are not sustainable in law.

He submits that the bridge was damaged due to the negligence and

faulty execution of work by the defendant-respondent. According to him, P.Ws



have proved the plaint case by the consistent and reliable evidence, but the
Court below, without proper reason, disbelieved their statements and wrongly
held that the plaintiff failed to prove its case.

He also submits that P.W.1 stated that the bridge was damaged due to
the defendant’s failure to engage skilled workers. Lastly, he submits that an
enquiry was held in which the defendant-respondent was found liable for faulty
execution, but the Court below ignored this material fact.

This Court heard the submissions advanced by the learned Advocate for
the appellant, went through the impugned judgment and decree vis-a-vis
perusing the documents exhibits appreard in the paper book, and compared
those kept with the lower court record available before us.

In this context, on going through the plaint, other documents and
evidence of P.Ws and D.Ws, this Court examined how far the plaintiff has been

able to prove its case by adducing and producing evidence.
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All the prosecution witnesses are officials of the BWDB and were
involved in supervising the construction of the bridge. The work was inspected
at different stages, and bills were paid after the work was found satisfactory.
During shuttering, casting, and concreting, responsible engineers were present,
and no objection was raised at that time. However, after the removal of the
shuttering, cracks appeared in the span, which later widened, and the
defendant was informed, but no corrective steps were taken. The span
collapsed after the earthquake, though cracks had appeared earlier. The
completed work was recorded in the measurement book, and bills were paid
accordingly.

From the above discussions, it was revealed that the work was carried
out under the supervision of the responsible representatives of the plaintiff. The
bills were prepared and submitted by the defendant and were duly examined by
the competent authority. As there was no complaint regarding the quality or
execution of the work for which the bills were submitted, the authority approved
the bills and made the corresponding payments.

Indeed, the Trial Court, as a Court of fact and on due consideration of
the entire evidence and materials on record, came to its conclusion that the
work had been made properly and there was no negligence on the part of the
defendant, and dismissed the suit.

From the above discussion, it appears the impugned judgment and
decree have been passed based on proper appreciation of law and facts, and
we don’t find any illegality, perversity, or misdirection that would warrant
interference of the same sitting in an appellate jurisdiction. In view of the above,
the appeal must fail.

In the result, the Appeal is dismissed without any order as to cost.

The impugned judgment and decree dated 25.09.1994 (decree signed
on 02.10.1994) passed by the learned Subordinate Judge, 2" Court,
Nilphamari in Money Suit No. 10 of 1994, dismissing the suit, is hereby
maintained.

Send down the lower Court records with a copy of this judgment to the

Court below at once.

Md. Riaz Uddin Khan, J:
| agree.



