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JUDGMENT

MD. NURUZZAMAN, J:

Delay of 4601 (four thousand six hundred

and one) days in filing of the Civil Petition

For Leave To Appeal No.1994 of 2022 is

condoned.

This Civil Appeal, by 1leave, has arisen

out of the judgment and order dated 09.12.2009



passed by the High Court Division in Writ

Petition No.10404 of 2006 rejecting the leave

petitioner’s application for being added as a

respondent in that writ petition and also the

judgment and order dated 09.12.2009 passed in

the same Writ Petition No.10404 of 2006 making

the Rule absolute.

Facts leading, to filing of this civil

appeal, in short, are that the writ petitioner

as respondent No.l herein filed the above

mentioned writ petition challenging the

memo dated 13.02.2006 issued by the respondent

No.1l i.e. the Secretary, Ministry of Land,

Government of Bangladesh approving the proposal

of the respondent No.2, 1i.e. the Deputy

Commissioner, Noakhali for granting settlement

of total .2650 acre of non-agricultural land of



Plot Nos.59 and 33 of mouza 237 Alipur wunder

Upazilla Begumgonj, District-Noakhali in favour

of Md. Mustafizur Rahman-the present Leave-

petitioner stating that the said 1land along

with other lands belonged to one Salehuddin

Ahmed from whom he purchased the same. Before

such purchase the said land along with other

lands were acquired by the Government from the

said Salehuddin Ahmed. Salehuddin Ahmed had

been enjoying and possessing the land even

after such acquisition since the Government did

not take its possession and utilize the same

for the purpose of acquisition. After

purchasing the suit land the petitioner has

been enjoying and possession the same by

constructing his residence thereon. The

petitioner prayed to the Government for



granting settlement of the suit land in his
favour since the Government did not utilize the
suit land and on his such prayer a settlement
proceeding being Miscellaneous Case No.
570/1998-99 was initiated, but has not yet been
finalized, while the petitioner had been
enjoying and possessing the suit land, some
other persons prayed for settlement of the same
in their favour and behind the back of the
petitioner, the Government officials took
initiative to settlement the suit land with
them and by the impugned memo, the respondent
No.1l gave approval to the proposal of the
Deputy Commissioner, Noakhali to grant such
settlement. In such circumstances, the
petitioner, finding no other alternative

remedy, moved the above mentioned writ petition



before the High Court Division and obtained the

Rule Nisi.

The writ respondent No.2 contested the

Rule Nisi by filing affidavit-in-opposition

stating that the writ petitioner had no

possession at all in the suit land. During

pendency of the Rule, the present petitioner

Md. Mustafizur Rahman filed an application for

being added as a party claiming that he was

granted lease of the land in dispute from the

Government in lieu of huge money and that he

had also been possessing and enjoying the suit

land. The High Court Division rejected that

application of this leave-petitioner holding

that since the Government was contested the

writ petition, the applicant, being a leassee



from the Government was not a necessary party

in the writ petition

A Division Bench of the High Court

Division upon hearing the parties made the Rule

Nisi absolute by the impugned 3judgment and

order dated 09.12.2009 and directed the

respondents to grant settlement of the land in

dispute for 99 years to the writ-petitioner

within 3 (three) months from the date of

receipt of the copy of that judgment.

Feeling aggrieved by the impugned judgment

and order dated 09.12.2009 of the High Court

Division, the added respondent No.l7-petitioner

herein preferred the Civil Petition for Leave

to Appeal No.2357 of 2010 before this Division

and obtained leave, which, gave rise to the

instant appeal.



Mr. A.J. Mohammad Ali, the learned

Senior Advocate appearing on behalf of the

appellant in Civil Appeal No.5 of 2014 submits

that this appellant was granted lease of the

land in dispute in a long term lease case

being No. 2/2005-2006 on furnishing proper

‘Salami’ of an amount of Tk. 12,67,628/- to

the Government for establishing M/s. Rahman

dairy Farm, Begumganj, Noakhali which

was duly approved by Secretary, Ministry

of land vide memo dated 13.02.2006, that the

High Court Division without considering these

facts and circumstances at all passed the

impugned Jjudgment and order directing the

Government to lease out this property again to

the writ petitioner most unjustly and

arbitrarily. The High Court Division committed



a significant error in finding that the writ-

petitioner 1is in possession of the 1land in

question. The fact of possession being a

disputed question, so, was not possible to be

adjudicated in writ jurisdiction, because,

there is no scope to adduce evidence. He has

further submitted that the High Court

Division, 1in the facts and circumstances of

the case ought to have allowed this leave

petitioner’s application for being added as

the respondent, undisputedly, as the

Government long before had granted lease of

the land in question. He has also pointed out

that admitted position is that after

acquisition of this land in question by the

Government, the original owner who is the

vendor of the writ petitioner hire leave
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respondent had no right to sell the same land

to the writ-petitioner, so, the alleged

purchase of the said 1land by the writ

petitioner itself suggests that the writ-

petitioner tried to grab the property in

question 1illegally and in the circumstances

the writ-petitioner’s claim was not acceptable

at all by the Court, the High Court Division

without <considering all these facts and

circumstances insignificant way made the rule

absolute causing grave injustice to this

appellant and, as such, the interference of

this Division 1is necessary. He has next

submitted that the High Court Division

manifestly erred in law resulting in an error

occasioning failure of justice in misreading

the evidence on record and filed to consider
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the legal and admitted facts and in basing

decision on mere surmise and conjecture, since

the appellant is the lease holder of the 1land

in question which is located vide dag No.59 in

237 No. Alipur by way of long term lease case

being No0.2/2005-2006 on furnishing proper

Salami for an amount of Tk. 12,67,628/- to the

Government for establishing M/s. Rahman Dairy

Farm, Begumganj, Noakhali which was duly

approved by the Secretary, Ministry of Land

vide memo being No.gsUs/-b/AMF/05/00/50 dated

13.02.2006, thus the impugned Judgment and

order as passed by the High Court Division is

liable to be interfered with by this Court. He

in a same breath submitted that the High Court

Division has misread, misconstrued and

misunderstood the materials on record and
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consequently failed to comprehend the facts of

the case and misapplied the 1law, because of

the fact that the respondent No.l-writ

petitioner having no right and title over the

schedule 1land, as matter of course, the

property has been leased out to the leave

petitioner for establishing aforesaid M/s.

Rahman Dairy Farm, the High Court Division

erred in law in making the Rule absolute which

is liable to be interfered with by this Court

for doing effective and complete IJjustice in

the case. He has finally submitted that the

High Court Division failed to appreciate the

facts and circumstances of this case in 1its

true perspective, as a result of which there

has been serious miscarriage of justice since

the respondent No.l-writ petitioner and two
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others have created fake and fictitious

Kabalas, while the Government has been

controlling the property by means of leasing

out the same to the appellant, the High Court

Division erred in law in making the Rule

absolute and, directing to lease out to the

writ petitioner. As such, considering the

same, the impugned Jjudgment and order passed

by the High Court Division is liable to be set

aside. Hence, the instant appeal may kindly be

allowed.

Mr. Md. Jahangir Alam, the learned

Deputy Attorney General appearing for the

petitioners in Civil Petition for Leave to

Appeal No.1994 of 2022 has submitted that the

Government acquired 608.00 acres of 1land in

Begamgonj Upazilla for construction of Noakhali
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District Head Quarter. The property in question

and along with other acquired property was

recorded at the time of M.R.R. survey in the

name of the Deputy Commissioner of Noakhali in

Khatian No.l Plot No.59 measuring an area of

0.37 acres and plot No.33 measuring an area of

.045 acres. Many Government and semi

Government’s Offices, Schools, Colleges land

Industries have constructed and established in

the acquired property. He has further submitted

that the writ petitioner and two others created

forged kabals to grave the Government’s Khas

land, the property in question is in possessing

by the Government. He has finally submitted

that while making the Rule absolute by the High

Court Division the following direction has been

given ‘The respondents are hereby directed to
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grant settlement the land in dispute for 99

years to the petitioner within 3 months from

the date of receipt of the copy of this

judgment” and, as such, the impugned judgment

and order of the High Court Division is liable

to be set aside.

Mr. Md. Jahangir Alam, the learned

Deputy Attorney General appearing for the

respondent Nos.2-5 in Civil Appeal No.5 of 2014

has made same submissions in supporting the

submissions advanced Mr. A. J. Mohammad Ali for

the appellant. In addition to that he has

argued that the High Court Division committed

serious error in making the Rule absolute and

directing to grant 1lease in favour of writ

petitioner herein respondent, therefore, the



16

appeal and Civil Petition for Leave to Appeal

required to allow for ends of justice.

We have heard Mr. A.J. Mohammad Ali, the

learned Senior Counsel for the appellant in

Civil Appeal No.5 of 2014 and Mr. Md. Jahangir

Alam, the learned Deputy Attorney General for

the petitioners in Civil Petition No.1994 of

2022 and respondent Nos.2-5 for the Civil

Appeal No.5 of 2014. Perused the impugned

judgment and order of the High Court Division

and other connected materials on record.

Before entering into the merit of the

appeal, it would be pertinent to go through the

grounds, for which, leave was granted. The

grounds are quoted below:

“I. Because a Division Bench of the

High Court Division manifestly erred
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in law resulting in an error

occasioning failure of Jjustice in

misreading the evidence on record and

failed to consider the 1legal and

admitted facts and in basing decision

on mere surmise and conjecture, since

the leave petitioner 1is the lease

holder of the land in question which

is located vide dag No. 59 in 237 No.

Alipur by way of long term lease case

being No. 2/2005-2006 on furnishing

proper Salami for an amount of Tk.

12,67,628/- to the Government for

establishing M/s. Rahman Dairy Farm,

Begumganj, Noakhali which was duly

approved by the Secretary, Ministry of

Land vide memo being No . peus/i-
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b /A 95/R00Y/59 thus the impugned

Judgment and order as passed by the

High Court Division is 1liable to be

interfered with by this Court.

II. Because the High Court Division

has misread, misconstrued and

misunderstood the materials on record

and consequently failed to comprehend

the facts of the case and misapplied

the law, because of the fact that the

respondent No. 1 writ  petitioner

having no right and title over the

schedule land, as matter of course,

the property has been leased out to

the leave petitioner for establishing

aforesaid M/s. Rahman Dairy Farm, the

Hon'ble High Court Division erred in
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law in making the Rule absolute which

is liable to be interfered with by

this Court for doing effective and

complete justice in the case.

III. Because the High Court Division

failed to appreciate the facts and

circumstances of this case in its true

perspective, as a result of which

there has been serious miscarriage of

justice since the respondent No. 1

writ petitioner and two others have

created fake and fictitious Kabalas,

while the Government 1is controlling

the property by means of leasing out

the same to the leave petitioner, a

Division Bench of the High Court
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Division erred in law in making the

Rule absolute."”

It is admitted facts from the statement of

the writ petition that the land in question and

other lands measuring 188.77 of Begumgon]

Upazilla were acquired vide L.A. Case

No.3(3)/1941-42 for constructing Noakhali Zilla

Head Quarter. After so, acquiring the property,

the previous land owner had no right title and

possession over the property.

Our this view has already been upheld and

affirmed by this Division, in the case of

Government of Bangladesh and others Vs. Dewan

Fakhrul Alam and others reported in 27

BLT (AD) 2019 which are as follows:

“Our considered views are that

the land in question cannot be
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released from the acquisition

because as per Section 5(6) of the

Requisition of Property Act

compensation has already been paid

to the owner. So, there 1is no

scope to withdraw the proposal of

the acquisition and return back

the land to the person from whom

the same has been acquired

although the final gazette has not

yet been published.”

In that wview of the matter, the writ

petitioner-respondent-Mohibur Rab Chowdhury and

others had no locus standi either to purchase

the suit property from the heirs of the

original C.S. owner nor they are entitled to

occupy the acquired 1land without any 1legal
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basis, if any, such occupation/possession is
found in favour of that persons should be
treated to be illegal occupier/possessors in
the Government acquired property for which they
should be evicted from the ©property in
accordance with law by the concerned authority
for away to have direction to grant lease of 99
years. However, in the instant case, the High
Court Division under Article 102 of the
Constitution by a writ of mandamus directed to
lease out the suit property for 99 years to the
so-called occupier/possessors. Such directions
were obviously beyond the writ of mandamous.

In our above view, we find legal support
which has already been affirmed by this
Division, in the case of Government of

Bangladesh and others Vs. Pankoj Kumar Mondal
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and others reported in 27BLT (AD)2019 wherein it

has been held that

“Our considered views are that

the land 1in question cannot be

released from the acquisition

because as per Section 5(6) of the

Requisition of Property Act

compensation has already been paid

to the owner. So, there 1is no

scope to withdraw the proposal of

the acquisition and return back

the land to the person from whom

the same has been acquired

although the final gazette has not

yet been published.”

It is admitted fact that the instant writ

petitioner challenged the Memo No . sas/I-
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v/ATEE/05/R00y/50  ©ifdds do/y/00v R of the Ministry of
Land, the Government of the People’s Republic

of Bangladesh which runs as follows:

felPeTed! G FIPI
EERELIGE
-t

RPN 3/H-b /TG 03/00b/59 iR 30/3/200b T
TS ¥R I TMITE 23

forfees sreat A4
AIAFs (T HHHTS

TR
s Iy < &R A Ty TS 2P|

@3 OIRIT I TR (& 23/ H-/50-5/00b-9¢  OIfFA 13/5/000

Totae T ¢ @ IS SATHHEFC T TRCOCR F, AP ORI
AR 8 SBR IOTT @RI (G @eE SoeRfe 209 T SsF
GER €5 TR AT 0.3¢ T GIR VO 7R AT TALH 0.05¢0 AT (VB 0.3u¢0
(0 RS 7R =W A W) 99 TFR AN TN 2B SerAmed ol 280
8! S MO -G & IBIPR Te Yemya fefere [y crenss o
41 ¢ AR ST 0o(G) SRR TS PR I (TRT T FoATT
T TIF (W3 (TBITRRed A=W @F SIe WY (AT ICAICIR 2B e

A=)
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1 e e Aw Afkel F¢F AR TFA 6 IS
Afe#Hifere 220 TR 09/0b/5¢ T2 SIfRTIT P8 Wa/=-br/ATET/8Y/r8 bl 7R
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Wherefrom it is apparent that the same
property has already been leased out for 99
years to the appellant of this civil appeal.

However, the High Court Division in its
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judgment without passing any order in respect

of the above memo directed the concerned

authority to dispose of the petition which was

filed by the writ  petitioner-respondent,

rather, passed the impugned order which is

glaring instance of misuse of the Jjudicial

review. Such judgment, therefore, cannot be

upheld by this Division, rather, such direction

should be scraped for future safety of the

acquired landed property.

The Government of the People’s Republic of

Bangladesh also filed the Civil Petition for

Leave to Appeal No.1994 of 2022 was heard.

In view of the instant Civil Petition, we

are inclined to condone the delay in filing of

the instant Civil Petition for leave to Appeal.
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In view of the merit of this civil appeal

has already been discussed by us which are also

the whole points of the instant Civil Petition

for Leave to Appeal.

The submissions advanced by the learned

Deputy Attorney General in the instant Civil

Petition for Leave to Appeal, we find substance

in the contentions raised by him.

The Civil Appeal No.5 of 2014 which was

filed against the order of rejection of

application for addition of party is not

substantive relief, rather, the substantive

relief is lying with the respondents-Government

in the instant Civil Petition for Leave to

Appeal.

In view of the facts and circumstances of

the instant civil appeal and civil petition, we
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are inclined to dispose of the Civil Petition

for Leave to Appeal No.1994 of 2022 and set

aside the impugned judgment of the High Court

Division but dismissed the Civil Appeal No.5 of

2014.

We do not find any substance in the writ

petition.

Accordingly, this Civil Appeal is

dismissed without any order as to costs. This

Civil Petition 1is disposed of with above

mentioned observations. The impugned judgment

and order of the High Court Division is hereby

set aside.

The 16" August, 2022
Hamid/B.R/*Words 3,241%*




