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This Death Reference has been made by the learned
Additional Sessions Judge, Narsingdi under Section 374 of the
Code of Criminal Procedure for confirmation of the sentence of
death of the condemned-convicts namely, (1) Sujan @ Bagha
Sujan @ Tiger (absconding) (2) Shohag @ Shohag Chandra Das
(absconding) (3) Saddam (absconding) (4) Samir @ Samir
Chandra Das (absconding) (5) Bimal (absconding) and (6)
condemned-prisoner Arshad sentence awarded upon them
under Sections 302 of the Penal Code by its judgment and order
of conviction and sentence dated 29.11.2016 in Sessions Case
No.261 of 2012 arising out of Narshingdi Police Station Case
No.01 dated 01.09.2008 corresponding to G.R No.606 of 2008,
the learned Additional Sessions Judge also sentenced them to
pay a fine of Tk.10,000/- (ten thousand) each, the learned Judge
also convicted them under Section 201 of the Penal Code and
sentenced them to suffer rigorous imprisonment for 03 (three)

years more.



The prosecution case as made out by the P.W-1 the
informant and the father of the deceased Md. Ayub contending
inter-alia that his son deceased Ayub was a worker of an Ice Mill
of one Md. Kabir situated at Muslim Uddin Supper Market
wherein accused Sujon @ Tiger was also a work in the said Ice
Mill. The further case is that the owner of the Ice Mill appointed
the deceased Md. Ayub instead of Sujon for that reason accused
Sujon @ Tiger decided to take great harm and as such made a
good relationship with him. That on 29.08.2008, at about 03:00
P.M Sujon phoned to his son Md. Ayub again and again and then
informant asked his son that who called him in reply he stated
that accused Sujon called him and accordingly at about 05:00
P.M he went out from his house but did not return back within
10:00 P.M. Then they searching the victim in several places and
phoned him through Mobile number but which was found
switched off. Thereafter, they also searched him in several
places of his relatives but could not find him. On 01.09.2008
they got information that a beheaded dead body was floating in
River Meghna, near the house of Joynal Mollah of village Damer

Bawa accordingly the informant and their relatives rushed to



the said place at about 12:00 P.M and getting information Police
came to the place of occurrence and held the inquest of the
dead body and the informant could identify the said dead body
seeing left finger ring and also a black spot in the middle finger
which was caused on pressure when he operated the machine.
Thereafter, the Police sent the dead body to the morgue for

autopsy and he lodge the ejahar. Hence the case.

The case was initially investigated by S.I Omar Faraque of
Narsingdi Sadar Police Station who held the inquest, sent the
dead body to the morgue for autopsy, prepared the sketch map
along with separate index, examined the witnesses and
recorded their statements under Section 161 of the Code of
Criminal Procedure. He arrested accused Sujan @ Bagha Sujan
@ Tiger, Shohag @ Shohag Chandra Das, Bimol, Arshad and
Saddam and taken them remand and thereaftr brought them
before the Magistrate for recording their confessional

statement.

Thereafter the case was further investigated by Sub-

Inspector Abdul Baset, of the Narsingdi Sadar Police Station.



But subsequently through Memo No.4834 dated
19.10.2008 Sub-Inspector SI Rafiquel Islam of DB was entrusted
to investigate the case. He again taken the accused Arshad and
Saddam for three days remand and then accused Saddam made
confessional statement and after completing all the formalities
of the investigation he found prima-facie case against the six
accused persons and accordingly submitted the charge-sheet
being No.513 dated 20.11.2008 under Section 302/201/34 of

the Penal Code.

Against the said charge-sheet the informant filed naraji
application and which was allowed and the case was gain
investigated by S.I Imam Hossain of CID. Who after completing
all the formalities of investigation also found prima-facie case
against the accused persons and submitted supplementary

charge-sheet being No.351 dated 03.08.2010.

Against the said supplementary charge-sheet the
informant again filed a naraji petition and which was allowed
and the case was investigated by ASP of CID, Narshingdi. During
the investigation he seized the silver Ring which was recovered

from the dead body by the 1% investigating Officer and which



was preserved in the Narshingdi Sadar Police Station and
prepared the seizure-list but could not find out the identity of
the boatman in whose boat the victim was killed who after
completing all the formalities of the investigation found prima-
facie case against the accused persons and accordingly
submitted supplementary charge-sheet being No.32 dated

17.01.2012.

The case record was transmitted to the learned
Additional Sessions Judge, Narshingdi for trial who framed
charge against the accused persons under Section 302/201/34
of the Penal Code on 13.09.2012 which was read over to the
accused persons who were on the dock which they pleaded not
guilty and claimed to be tried. But the charge could not be read

out to the accused Bimol since absconding.

At the trial the prosecution examined as many as 09
(nine) witnesses among the 22 (twenty two) charge-sheeted
witnesses and they were duly cross examined by the accused

persons. But the defence adduced none.



After close of the prosecution witnesses the accused
persons were examined under Section 342 of the Code of
Criminal Procedure which was read over to them to which they

claimed their innocence again.

The defence case as could be gathered from the trend of
cross-examination of the prosecution witnesses and the
examination under Section 342 of the Code of Criminal
Procedure is total denial of the prosecution case. Further, case
is that the confessional statement collected by the Inspector of
DB by torture, intimidation and coercion and which were not
true and voluntary. The accused persons had no involvement in

the alleged offence.

After conclusion of the trial the trial Court considering the
evidence on record found the accused persons guilty of the
charge leveled against them and convicted them as aforesaid by
its judgment and order of conviction and sentence dated
30.11.2016 and thereafter made this reference under Section
374 of the Code of Criminal Procedure and sent the record to

this Court.



In this case the condemned-convict Bimol is all along
absconding. The five accuse persons were arrested and among
them except Arshad the four other accused persons made
confessional statement under Section 164 of the Code of
Criminal Procedure but subsequently the condemned-convicts
Sujan @ Bagha Sujan @ Tiger, Sohag @ Sohag Chandra Das, and
Saddam retracted their confessional statement and forwarded
the same to the Court though Jail authority. Accused Sujan and
Shohag retracted their confessional statement immediately
after their confessional statement but Saddam retracted his
confessional statement long after two years of his confession.
But the condemned-prisoner Samir @ Samir Chandra Das did

not retract his confessional statement.

The five accused were arrested and subsequently they
obtained bail and also faced the trial but before the
pronouncement of judgment they were absconded. But
subsequently the condemned-prisoner Arshad surrendered
before the Court and filed Jail Appeal No.147 of 2018 and
thereafter which was converted as regular Criminal Appeal

No.4869 of 2022.



The Criminal Appeal No0.4869 of 2022 preferred by
condemned-prisoner heard together with the Death Reference

No.161 of 2016 and disposed of by this single judgment.

Mr. Zahid Ahammad (Hero), the learned Assistant
Attorney General takes us through the FIR, the charge-sheet,
along with the supplementary charge-sheet, the charge, inquest
report, postmortem report, the deposition of the witnesses, the
342 examination, the impugned judgment and the papers and
documents as available on the record and stated the facts as

disclosed by the prosecution as well as by the defence.

Mr. Harunur Rashid, the learned Deputy Attorney General
appearing on behalf of the State in support of the reference
submits that no dispute regarding the date, time and place of
occurrence. He further submits that the deceased Md. Ayub a
tendered age boy was killed in such a heinous way that the
accused-persons beheaded him and threw the dead body as
well as the head and other incriminating materials into the River
Meghna and it could not be collected but fortunately the dead
body was subsequently floating at River Meghna. He further

submits that though without the head it could be difficult to
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identify the dead body but from the very beginning the
informant the father of the deceased Md. Ayub could identify
the dead body showing the Ring present in the left Ring finger
as well as by a black spot present in the middle finger since
which was caused on pressure of the machine when he worked
in the Ice Mill and the said Ring was subsequently seized by the
investigating officer and the seizure-list was proved by the
witnesses in such a case it can safely be said that which was the

dead body of the deceased Ayub.

He further submits that though the earlier investigation
officer inadvertently did not prepare the seizure-list of the
recovered Ring from the dead body but subsequently the
informant filed a naraji application and the said ring was seized
by the subsequent Investigation officer since which was
preserved in the thana hefajat from the date of recovery of the
dead body and no case that the said Ring was not the Ring of
deceased Ayub and as such the prosecution succeed to prove

the identification of the dead body beyond reasonable doubt.

He further submits that admittedly no eye witness in the

instant case and the case solely based on the circumstantial
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evidence and the informant from very beginning suspected the
two accused persons mentioning their name in the first
information report that the victim may be killed by them with
the help of 3/4 other accused and which was also corroborated
by the P.W-2, 3 and 4. The Deputy Attorney General submits
that the informant stated that since apart from Sujon the victim
Ayub was appointed as worker of the Ice Mills and since he lost
his job and the deceased Ayub was substituted and for that
reason he killed the victim. The learned Deputy Attorney
General submits that the said statement though did not support
by the P.W-2, 3 and 4 but father from the initial stage stated the
same facts of the case so it could not be said that the father

falsely implicated the said accused.

He further submits that four condemned-convicts
voluntarily made confessional statement before the magistrate
under Section 164 of the Code of Criminal Procedure and the
recording magistrate P.W-5 and P.W-6 proved the said
confessional statements. He submits that though the same were

retracted by the accused Sujan, Sohag and Saddam but when it
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is found that the confessional statement was true and voluntary

then retraction has no manner for consideration.

The learned Deputy Attorney General submits that the
two condemned-convicts Arshad and Bimol did not make
confession but Bimol was all along absconding and since all
other accused in their confession implicated them and no cross
from them that those accused persons implicated them in this
case due to enmity in such a case the accused Arshed and
Bemol could not be escaped from the charge of murder. In
support of his argument the learned Deputy Attorney General
cited the decision of the case of Shukur Ali (Md) and another Vs.
State reported in 74 DLR (AD)-11, the case of Noor Mohammad
alias Kalu alias Kalu Chor alias Kalo Dakat Vs. State reported in
74 DLR (AD)-170 and the case of Khalil Mia Vs State reported in
4 BLC (AD)-223. He submits that the prosecution succeed to
prove the change of murder beyond all reasonable doubt
against all the accused. He prayed for acceptance of the death

reference and for dismissal of the appeal.

On the contrary, Mr. A.K.M Fazlul Haque Khan (Farid), the

learned Advocate along with Mohammad Abul Hasnat,
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Advocate appearing on behalf of the appellant Arshad submits
that the trial Court convicted the appellant without considering
the evidence on record. He submits that the conviction can be
based on consideration of the circumstantial evidence but the
same should be such that there is no any other hypothesis but
to guilt the accused. He further submits that the prosecution
measurable failed to prove the charge level against the
condemned-prisoner Arshad. He submits that the trial Court
convicted the appellant only relying upon the confessional
statement of the other co-accused without any substantial
evidence, even none of the witness disclosed that he had any
involvement of the incident and no incriminating evidence could
bring against him in such a case the judgment of the trial Court
purely on surmise and conjecture. He submits that the vital facts
regarding the calling out of the deceased Ayub by the
condemned-convict Sujan over telephone has not been proved.
Furthermore, the informant specifically mentioned the Sim
number of accused Sujan by which he phoned to the victim has

not been proved since Police did not submit the call list as
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evidence the very initiation for calling out of the deceased Ayub

by accused Sujon has not been proved.

He further submits that no case that the accused persons
and the victim were gathering in the alleged area as stated in
the confessional statement of the convicts and no evidence that
the victim was taken to the boat even the said boatman has not
been identified in such circumstance of the facts it can be safely
said that the prosecution measureable failed to prove the case
of accompany of the condemned-prisoner and other accused
with the victim at the relevant time and as such the impugned

judgment is absolutely without any evidence.

He further submits that the motive of the case is that the
victim Ayub was replaced by the accused Sujon as worker in the
Ice Mill of P.W-2 and for that reason he killed the victim but the
said motive of the case has not been proved since the P.W-2 the
owner of the Ice Mill specifically stated that both the accused
Sujan as well as victim Ayub were working in his Ice Mill and the
same was also corroborated by P.W-3 and P.W-4 the two
brothers of the deceased Ayub. He submits that if the

prosecution made out the case of motive then the same ought
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to have proved by the prosecution. He relied upon the decisions
of the case of The State Vs. Giasuddin and others reported in 7
BLT (AD)-108 and the case of State Vs. Sarowaruddin reported in

5 BLC (HCD)-451.

The learned Advocate submits that in the instant case the
conviction based solely on the confessional statements of the
condemned-convicts but which were not true and voluntary. He
further submits that on close reading of the confessional
statement it is found that the accused persons were brought
before the magistrate from Police remand and subsequently
they retracted the same and vividly narrated the facts that why
they constrained to make the confessional statements and
submits that our Apex Court decided that when the accused was
brought before the magistrate from Police remand then the
said confessional statement cannot be said voluntary. He cited
the decision of the case of Sikha Rakshit Vs. Paritosh Rakshit

and others 70 DLR (AD)-1.

He further submits that on the basis of the confessional
statement of some of the accused the non-confessing co-

accused cannot be convicted without any substantive evidence.
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He relying upon the decision of the case of State Vs. Abdul kader

@ Mobile kader and others reported in 67 DLR (AD)-6.

Mr. Khan, further submits that no evidence against the
appellant Arshad and he was convicted only on the basis of
confessional statement of the co-accused without any

substantive evidence.

He further submits that prosecution did not examine the
vital witnesses specially the boatman and the wife of P.W-3
without any plausible explanation and in such a case an adverse
presumption under Section 114(g) of the evidence Act should be
drawn against the prosecution. He finally argued that the
conviction of the appellant is nothing but a moral conviction and
the same should not be sustained. He prayed for rejection of

the death reference and allowing the appeal.

Mr. S.M. Shafiqul Islam, the learned state defence
lawyer adopted the submission of the learned Advocate Mr.
A.K.M Fazlul Haque Khan (Farid) and in addition he submits that
the prosecution failed to prove the case by adducing sufficient
evidence. He submits that admittedly the case is without any

evidence except the confessional statement of the condemned-
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convicts but which were not true and voluntary. He submits that
the prosecution failed to prove that the condemned-convicts
had any involvement to commit the offence by any reliable
evidence. He submits that though in the instant case the
condemned-convicts were absconding but on facts and
circumstances of the case it cannot be said that they were
fugitive since at the last stage two accused persons filed
application for adjournment but which was not considered and
after 342 examination and before the pronouncement of the
judgment only two fixed date they were not present in the
Court. In such circumstance of the facts it should not be
considered that they were fugitive or absconding. In support he
cited the decision of the case of Alamgir Hossain Vs. The State

22 BLC (AD)-155.

He submits that not a single iota of evidence in the
instant case even the circumstantial evidence also not enough

to implicate the condemned-convicts.

He further submits that the prosecution did not take step
for DNA test to identify the dead body and thus some shorts of

doubt in the instant case regarding the identification of the
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dead body of deceased Ayub and since the identity of the dead
body has not been proved by sufficient evidence in such a case

the conviction cannot be sustained.

He further submits that the prosecution did not produce
the Mobile tracking list regarding the calling out of the deceased
from the house of his father as evidence which creates doubt

about the calling out of the victim by the acused Sujon.

He submits that the prosecution failed to produce the
vital witness the boatman in which and whose boat the accused
persons and the victim were boarded and killing the victim by
the accused is not proved even in the remote area all the
boatmen are identified and they knew each other but none of

the boatman was examined in the instant case.

He further submits that the confessional statements of
the condemned-convicts were not true and voluntary specially
the statements of Sujan, Saddam and Sohag since they went
brought before the magistrate from Police remand and in
retraction they narrating the situation that why they made the
confessional statement in such a case the said confessional

statements cannot be said true and voluntary and as such the
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conviction based only relying upon the 164 statement cannot be

sustained. He prayed for rejection of the death reference.

Let us discussed the main contention of the evidence of

the prosecution witnesses.

P.W-1 Md. Abdul Hakim Sarkar the informant and the
father of the deceased Ayub deposed that on 29.08.2008 from
05:P.M his son deceased Md. Ayub was missing. He went out
from his house at 05:00 P.M and subsequently he came to know
that a beheaded dead body was found in the River Meghna
nearby the house of Joynal of Damer vowla village. He further
deposed that before four months of the occurrence his son
appointed as a worker of the Ice Mill of Kabir Ahmed P.W-2 and
before his joining Sujan was an employee for this reason Sujan
made a plot to kill his son and also maintained a good
relationship with him and they often travelled on the Meghna
River by boat. He deposed that on 29.08.2008 about 3:00 P.M
accused Sujan called the victim on his Mobile Sim number
01923775234 and on his asking he disclosed that Sunaj called
him to go to somewhere and accordingly he went out from the

house at about 05:00 P.M but did not return back within 10:00
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P.M and thereafter he found the mobile was switched off and
then searching in several places but in vain. He deposed that
subsequently on 01.09.2008 at about 12:00 P.M he came know
that a beheaded dead body was floating in the River Meghna
and accordingly he went there and saw the beheaded dead
body with ill smelling and could identify the dead body seeing
the black spot on the middle finger which was caused by the
pressure of the machine and also a Ring present in the left ring
finger of the deceased Ayub. He suspected the accused Sujan @
Bagha Sujan @ Tiger and Sohag @ Sohag Chandra Das and 4/5
other accused that maybe they killed his son. Then he informed
the matter to the Police and Police came to the place of
occurrence, prepared the inquest report and sent the dead
body to the morgue for autopsy. He proved the inquest report
and his signature as exhibit-1 and 1/1. He deposed that he went
to thana at night and lodged the written ejaher. He proved the
said FIR and his signatures as exhibit Nos.2, 2/1 and 2/2. He
further deposed that on 04.03.2010 at about 11:00 A.M the 1*
investigating officer produced the said ring to the CID Police

officer who prepared the seizure-list. He identified the said Ring.
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He proved the seizure-list as exhibit-3 and his signature as

exhibit 3/1.

In cross-examination of all accused he stated that he did
not lodge the ejahar mentioning the name of the accused but
suspected some of the accused and he did not see the murder
of his son. He denied the suggestion that his son was not
appointed as worker substituting the accused Sujan in the said
ICE Mill and lodged the false ejahar. He denied the suggestion
that on his instigation the investigating officer collected the 164

statement of the convicts on pressure and intimidation.

P.W-2 Kabir Ahmed the owner of the Ice Mill deposed
that on 1 September at about 12:00 P.M. he received
information that a dead body was floating in the Meghna River
near the Damer village. He deposed that both the deceased
Ayub and accused Taiger were the employees in his Ice Mill and
on the alleged date he invited both of them to join the
celebration of his son but they did not join in the said
celebration and he phoned to the accused Taiger but which was
found switched off. Subsequently when he went to the market

on reply to his question accused Taiger told that since Ayub did
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not join to the celebration as such he also did not join the said
programmee and on the next day the father of Ayub came to his
shop and disclosed that Ayub did not return back to the house
on the previous night. He deposed that the accused Taiger was
staying in the said Ice Mill on the said night and on 01.09.2008
while he went to the market then Sohag and Taiger went along
with him and then Alamgir phoned to him and disclosed that a
dead body was found then he along with other went to the said
place of occurrence and saw the dead body and the informant
reached there before his arrival and he could identify the dead
body. The Police sent the dead body to the morgue for post-
mortem and after two or three days of the occurrence the
accused were arrested and he came to know that subsequently
they made confessional statement and the father and brother

of deceased suspected the accused-persons.

In cross-examination of accused Sujan and Sohag this
witness admitted that both the accused Sujan and victim were
the employees in his Ice Mill and Tiger was staying in the Ice Mill
at night. In cross-examination he further stated that he asked

accused Tiger that why he did not join in the celebration then he
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replying that since Ayub and Alamgir went to the village so they
could not join in the said programmee and after the incident
accused Tiger was always along with him and no conflict
between Ayub and Tiger and they did not raise any objection
against each other and they often used to go boating in Meghna
River. He denied the suggestion that they did not suspect the
accused Tiger and wrongly suspected the accused Sujon since
younger brother of victim was work in his Mills and deposed

falsely.

P.W-3 Md. Alamgir Hossain, the brother of the deceased
Ayub deposed that he used to live in a separate house and on
the next day morning his father and mother told him that Ayub
did not return back to the house and they searched for him in
various places but could not find and on 01.09.2008 they came
to know that a dead body was floating in the River Meghna near
the Damer Bawa village and they went there and could identify
the dead body to see the block spot in the finger of deceased
Ayub which was caused by the pressure of the machine of the
Ice Mill and accused Tiger working together with his brother. He

deposed that on his asking accused Tiger replied that he did not



24

know nothing and he also gave them Tk.50 to take meal and
when he asked them whether they took lunch than their
appearance to the effect: 797 (=1l ©f® U6 2 fErsal Fca w1
SR O[T SN Y7 ee ©ifsea Aits | He also deposed that
“SIR AR AW W T SIS S| IFTSIfSE SIB SIBIRE SeTEivrE AfS
JqE Atk Y | He deposed that the inquest report was
prepared in his presence and he proved his signature present in

the inquest report as exhibit-1/2.

In cross-examination of the defence this witness stated
that he along with his brother were working in the Ice Mill but
subsequently he did not work in the said Mill and his brother
was replaced of him. When his father lodged the ejahar his
friend Kokil was also present there and he wrote the ejahar. He
stated that accused Tiger used to live in the said Ice Mill till the
case was started and denied the suggestion that the accused did

not kill his brother and he deposed falsely.

P.W-4 Md. Zahangir Alam, another brother of deceased
Ayub deposed in the same manner as his brother P.W-3 stated
and deposed that on 29.08.2008 the accused Sujon repeatedly

phoned the victim to go to the house of their employer for
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griming the celebration ((=@ PR i) of his son and
then he went out from house but did not return back. Since
Ayub did not come back they suspected the accused Tiger. He
put his signature in the inquest report and proved his signature

present in the inquest report as exhibit-1/3.

In cross-examination of the defence this witness stated
that he was not present when the victim received phone call but
his wife was present and she informed to him the said facts. He

was not present when his father lodged the ejahar.

P.W-5 Mohammad Anwar Shadat, the Metropolitan
Magistrate Dhaka deposed that on 13.10.2008 while he was
functioning as judicial Magistrate, Narsingdi the accused Sujon
@ Tiger brought before him for recording his confessional
statement and he after observing all the formalities of law
recorded his confessional statement. He proved the said
confessional statement as exhibit-4 and his 10 signatures as

exhibit-4 (1)-4(10) series.

He further deposed that on 14.10.2008 the investigating
officer again brought the accused Sohag before him and he

recorded his confessional statement after fulfillment of the
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proceure under Section 164 of the Code of Criminal Procedure.
He proved the said 164 statement as exhibit-5 and his 10

signatures marked as exhibit Nos.5 (1)-5(10) series.

He further deposed that on 26.10.2008 another accused
Saddam was brought before him for recording his confessional
statement and after fulfillment of all the formalities of Section
164 he recorded his confessional statement. He proved the said
confessional statement marked as exhibit-6 and his 10

signatures marked as exhibit-6 (1)-6 (10) series.

In cross-examination of the defence he denied the
suggestion that without complying the procedure of Section 164
and 364 of the Code of Criminal Procedure he recorded the

confessional statement of three accused.

P.W-6 Meharunnesa, Chief Judicial Magistrate, Manikgonj
deposed that on 20.05.2009 while she was the Senior Judicial
Magistrate, Narsingdi at about 11:00 A.M S.I Imam Hossain
brought the accused Samir Chandra Das to her chamber. She
after fulfillment of all the procedure of law recorded the
confessional statement of the said accused. She deposed that

the accused was brought at about on 11:00 A.M and she
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recorded his statement at 2:00 P.M and he was given three
hours time for reflection and then the accused voluntarily made
confession. She deposed that after observing all the formalities
of the procedure of law she recorded the confessional
statement of accused and the accused appeared healthy and of
sound mind. She proved the said confessional statement as

exhibit-7 and her nine signatures as exhibit-7 (1)-7 (9) series.

In cross-examination of the defence this witness denied
the suggestion that she did not record the confessional
statement of the accused following the provision of Section 164

and 364 of the Code of Criminal Procedure.

P.W-7 Md. Abdul Baset, Sub-Inspector of Police of
Islampur Police Station deposed that on 01.09.2008 he was
attached with the Nargingdi model Police Station and was
entrusted to investigate the case due to transfer of the
investigation officer S.I Faruq and he investigated the case only
for a few days and thereafter handed over the case docket to

the next investigation officer Rafiqul Islam.

P.W-8 Dr. Hasan Imam Chowdhury (retired) deposed that

on 01.09.2008 while he was attached at Narsingdi Sadar
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Hospital and on the identification of Constable No.730 Abdul
Aased he held the autopsy of deceased Ayub Ali (18) and found

the following injuries.

“Body is highly decomposed. Head is separated
from the trunk. (2) Cut throat injury in front of the
trcea causing separation of the head (3) Abrasion

over the Lt knee.

On dissection: All the great Vessels of the neck is

injured and Head is separated from the trunk.”

and made the following opinion: “death was due to shock and
haemorrage as a result of the above mentioned injury which

was antemortem and homicidal in nature”.

He proved the post-mortem report marked as exhibit-8

and his signature marked as exhibit-8/1.

In cross-examination of all the accused he admitted that
no head with the dead body and he did not conduct any DNA
test. They conducted the post-mortem of the deceased Ayub on
identified by constable. He denied the suggestion that without

any D.N.A test it could not be identified the dead body of
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deceased Ayub and he did not conduct the post-mortem

properly following the procedure.

P.W-9 Sub-inspector Md. Imam Hossain of CID
Brahmanbaria deposed that on 29.03.2009 he was entrusted to
investigate the case and visited the place of occurrence and
found the investigation made by the earlier investigation officer
regarding sketch map and place of occurrence were similar thus
he did not again prepare the same. He tried to seize the
alamats. But could not possible to seize alamats. He deposed
that on 04.03.2010 at about 11:00 A.M on his request the
earlier investigation officer S.I Farque Ahmed brought a silver
colour Ring of the left Ring finger which was found at the time
of holding inquest of the deceased Ayub and accordingly in
presence of the informant and the witnesses he seized the same
for preparing the seizure-list. He examined the informant and
some witnesses and recoded their statements under Section
161 of the Code of Criminal Procedure. Subsequently he
succeed to arrest the absconding accused Samir @ Samir
Chandra Das (27) and brought him before the magistrate for

recording his confessional statement. He further deposed that
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he tried to collect the CDR of Mobile phone of the victim. He
took remand the arrested accused Sujan, Sohan, Arshad,
Saddam 2™ time and on interrogation they admitted that they

killed the victim.

He after completing all the formalities of investigation
found prima-facie case against the accused persons and
submitted the charge-sheet being No0.351 under Section
302/201/34 of the Penal Code. He proved the said charge-sheet
marked as exhibit-9 and his signature marked as exhibit-9/1. He
also proved the charge sheet No.32 under Section 302/201/34
prepared by the previous investigation officer S.I Faruque
Ahmed. He knew his signature. He proved the sketch map and
index prepared by said 1.0 marked as exhibt-10 and 11 the
sighature as exhibit-10/1 and exhibit-11/1 the inquest report
and the signature of S.| Faraque marked as exhibit-1 and 1/4,
the challan form as exhibit-12 and his signature marked as
exhibit-12/1. He also proved the seizure-list made by him

marked as exhibit-3 and his signature as exhibit-3/2.

In cross-examination of the defence this witnhesses

admitted that the earlier Investigation officer S.I Faraque
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Ahmed inadvertently did not prepare the seizzure list of the
Ring which was recovered from the dead body and also
admitted that this type of Ring is available in the local market.
He denied the defence suggestion that the seized alamats was
not the finger Ring of the deceased Ayub and if the same was
found then previous 1.O would have seized the same and he
purposely seized the said fake material. This witness admitted
that he did not send any material for D.N.A test and he went to
the place of occurrence only one day and none from the
surrounding area of the place of occurrence was examined. He
denied the suggestion that he did not go to the place of
occurrence. He stated that he tried to identify the boatman but.
He denied the defence suggestion that the incident was not
happened in the Boat and as such the boatman could not be
identified. He denied the suggestion that on his instigation the
informant filed naraji petition and then he himself took the case
for further investigation. He denied that after purchasing a Ring
from the local marked he tried to show the same as the Ring of

the victim and the recovered dead body was not the dead body
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of victim Ayub and thus on trying to prove the case he collected

the alleged Ring after two years of the occurrence.

He denied the suggestion that on being tortured by him
the accused persons constrained to make confessional
statement. He denied the suggestion that he did not investigate
the case properly and falsely submitted the supplementary
charge-sheet being showing an abandoned dead body claiming
the dead body of the victim Ayub and implicating the accused

persons in this case on instigation of the informant.

These are all about the evidence on record as adduced by

the prosecution.

We have heard the learned Deputy Attorney General and
the learned Advocate of the appellants and the state defence
lawyer, perused the impugned judgment, the FIR, the charge-
sheet, the inquest report, the post-mortem report, the seizure-
list, the deposition of the witnesses, the confessional
statements and the papers and documents as available on the

record.
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The prosecution case as made out by P.W-1 that his son
deceased Ayub age about 18 went out from his house on
29.08.2008 at about 05:00 P.M on receiving a phone call from
accused Sujan @ Tiger but did not return back home and
accordingly they searching him in several places but in vain. On
01.09.2008 the informant got information that a dead body was
floating in the River Meghna near the house of one Joynal
Mollah of Damer Bawa village. They went there and a beheaded
dead body was recovered from River and the informant and his
son P.W-3 could identify the dead body of the deceased Ayub
looking the Ring that was worn on the left finger of the

deceased Ayub.

It appears that the said Ring though recorded but the
earlier 1.0 did not prepare the seizure-list. It appears that
subsequently after two years of the occurrence the said Ring
was seized by the next 1.0 mentioning that the same was in the
custody of thana and which was produced by the 1% 1.0 in
presence of the informant and the witnesses and thus the

subsequent 1.0 prepared the seizure-list of the said Ring.
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The further case is that the P.W-1 and the P.W-3 could
identify the beheaded dead body looking a block spot present in
the middle finger and which was caused on pressure of the
machine of the Ice Mill when the victim was working in the Ice
Mill of P.W-2. Regarding the identification of the beheaded

dead body only the above evidence in the record nothing more.

It also appears that none of the witness deposed that
they saw the deceased Ayub along with the condemned-
prisoners in the Ice Mill area or in the River ghat from where

they boarded in a boat.

It also appears that though as per prosecution case the
deceased was killed in a Boat while they were travelling in the
River Meghna. But the said boat was not seized even the said

Boatman also could not be identified.

Furthermore, the incriminating materials such as the
wearing cloths, chapatti and other materials which were used
for committing the murder also could not be recovered. The
prosecution case is that the accused threw the incriminating
materials which were used for killing the victim into the River

Meghna thats why the same could not be found or recovered.



35

In the instant case, only the confessional statements of
some of the condemned-convicts are the evidence for basing

the conviction.

As per prosecution version the motive of killing was that
accused Ayub got job in the Ice Mill of Kabir Ahmed (the P.W-2)
in place of the condemned-prisoner Sujon and for that reason

he killed the victim with the help of other accused.

P.W-1 the informant disclosed the aforesaid facts but
owner of the said Mill the P.W-2 did not support the said facts
even the P.W-3 the brother of the victim also stated that the

victim and Sujan both were working together in the said Mill.

It is settled principle that when the prosecution made out
a case of motive then the said case should be proved by the
prosecution. This principle supported by the decision of the case
of The State Vs. Sarowaruddin reported in 5 BLC(HCD)-451.

Wherein their lordships held:

“We are aware that the prosecution is not obliged

to prove the motive of killing in every case. But if
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any motive is suggested, it is the duty of the

prosecution to prove the same.”

Considering the evidence on record and the facts and
circumstances of the case it is our view that the motive as made
out by the prosecution has not been proved by adducing

sufficient evidence.

Admittedly in the instant case no witness to see the
occurrence in such a case the prosecution case only should be
based considering the circumstantial evidence. The informant
stated that the victim was called by the accused Sujan who
repeatedly phoned to the victim through Mobile and the
informant specifically mentioned the sim number of accused
Sujan but the Police did not submit the Mobile tracking list for
evidence that the accused Sujan phoned to the victim when he

went out from his house.

Furthermore, none of the witness deposed that they saw
the accused were in the Ice Mill or nearby the said Mill along
with victim before the occurrence or gathering in the River ghat
and rented a boat for travelling in the Meghna River. It is found

that the Boatman by whose boat they were travelling in the
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river could not be identified even none from the said ghat was
deposed that they saw accused persons rented a Boat for
travelling in the River Meghna from the said ghat and no such

incriminating materials placed as evidence in this case.

However, it is found that from the very initial stag the
father of the victim Ayub the informant suspected the accused
Sujan and Sohag that they can kill his son. But in support of the
said suspicion the prosecution also could not able to produce
any single evidence and mere suspicion is not enough to find

the guilty of the accused.

Furthermore, it has already been considered that the
facts that the victim was replaced in the Mill as work in place of
accused Sujon as stated by the informed has not been
supported by the owner of the Mill, the P.W-2 even the brother

of the victim also did not support the said case.

Considering the above discussions it is clear that the
prosecution failed to produce any evidence of involvement of

the condemned-convicts for the killing of the deceased Ayub.
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However, it appears that the accused Sujan, Sohag,
Saddam and Samir Chandra made confessional statement under
Section 164 of the Code of Criminal Procedure. From where, it is
found that they have described the details about the killing of
victim Ayub and also implicating themselves in the commission
of offence. From their confession it is found that they also
implicated another two none confessing accused namely, Bimol

and Arshed.

Now we have considered the confessional statements
of the condemned-convicts and also have examined whether

the same were true and voluntary.

It appears that condemned-prisoner Sujan and Sohag
were arrested immediately after the occurrence and they made
confessional statement and from their confession the cause of

murder had come to light.

Condemned-prisoner Sujan alias Tiger Sujon made
confessional statement on 13.10.2008 but in the form the date
of arrest was not mentioned. It is mentioned in the form that he
was taken remand on 12.10.2008 and was brought before the

magistrate on 13.10.2008. The magistrate P.W-5 proved the
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said confessional statement of accused Sujan. We have perused
the confessional statement and found that the magistrate the
P.W-5, after observing the provision of law recorded his
confessional statement and it is found that he disclosed his age
as 15 years. The said accused retracted his confession and
stated that he was arrested on 02.09.2008 and was in Police
custody and after three days of his arrest the Police produce
him to the Court and took him remand on 07.09.2008 and
thereafter the Police again took him remand and he was taken
into the D.B. office and the Police seriously tortured him and
forcefully obtained the confession and brought him before the
Magistrate on 13.10.2008. The said retraction application was

forwarded to the Court by the jail authority on 29.10.2010.

The confessional statement of Sujan as under: "afSr ¢St

AR IRYT @AFS AEE MNCT FAF TRET I9% FE F19 I | AR 3
TR feffe BT @@ AT TN Yol S¢ ENBAT W AW A@ e FE Soo BIFT

WE [{fF FTo| [FIE BT TFH AE T@ AR T Soo GMB TW A

TN AT [FIE E [AfF FFen SRIF Merdmd 9% T 2@

TS GO §fF F& 9@ o a2e o [(fF w991 o @ foamy

FAE A8 [ W7, I T ©F T HTR ASST 7@ AR AfA, T, e,
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SNF, 9T AR AR e 7 I IRITE (@ @IF| ANET NIER
AEFT A AfRFE SRR 25/ob/200b B MR FHIF ST
WEFAE [@RIFY T T AR | ETRA (TS Ogl e W SeT |
e TR | AETR ~Ite ARIAE e W 8 &7l ASR | TS SN2J
ol TR AR | O SN A2, e A2 ¥e7 7 ey #fip snifaz
T Bifeal @R oveTl iR (e @fe | 2fta GTIRIST @ @sim Bisiife e
SIBYCIA TR @RI (AR 0O WA ST SR (FC | 097 (MR '@
Al 3R I @ Biviife Wbl TR TAICS @R ME | O A© Sl
ob.00 Bl A& | A ST do.oo B M SIwdl fFea @i (@S
06 I | = MRS oo B Bro1 @21 76w 8/ ot 5 ferT S

T9% T O @HOF FE 9999 @@ O o0 AR| I3 ANF s«

From where it is found that he stated the reasons that
why he killed the victim and also stated the manner of killing of
the victim. This confessional statement was subsequently
retracted and on perusal of the form of confession and the

retraction application some anomaly in the confession is found.

The retraction of accused Sujon as under:
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“Sfaw [(Tre foamma a2, Sfr s fm Brer e e S k-
ATIREF AA-ETAE, GE-SIaiy Joq PF @IFS & =
EIE SIOIHAT RAE INF e INTM FEA| AMT IIF V9 @1 AT

JRAMT IT% T @ FAF P, FIORG© ST FEAT wlaw Fre| FmEg

SifaeT oz s 0fF1 93 o ¥y s @, 5 3/5/0v 3 wfFw Te

TTH T FAYET O PITII ANS T GIET FE 9T A SRET FE
AR A RO AF2 IS AT (RTE AF2 KT @R FRAT A7 oz
T Y@F Tod] TS Fa© NEFF| 92 93 TN AN AHFIF FI A&
TP MRS AFE AEFG FE 9T Ta0e JFMIe A ST S @1
TE AT o il AR @mEwe TRAT SRS few e e
e Eam FEA 9/5/0v R SN [EMEe eE FEE, @ e

3O© AMoF AF |

T ITEE @ 6 38/v0/0b R Wy B[ A ¢
fames fomr wiEen 3% RT (Re1) ffed FE@ a3 AR "ol
A FAF TN b e V@A AN IHFE FAT IR GG
fite NFET SPRAT TFAT My WA SR FAN TS B oN fofw @

FYET  FREIAT IEE AT FAW AT AN ORE RIET I

SFeIE T FA [E, fofd /@meEe ¥E IR, afr SxEd s@
Ty BT Ol e SN R FEAT S Twe PlAFIR
FTe: I A% AWAE HoaF fFRE Sfee 9w @ SR Hfde 38
Jafte #fRI S TN ©E TSIER P B g TeEieyTe
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TSI FAF BRI peld WRe JHFE FE A} AF2 WO Wl

VRN feif?s JEmFte MY Fite™|

SIS TeVRIES 3o 197 foite et 7317

But on perusal of the confessional statement and the
retraction and the deposition of the P.W-1,2, 3 and 5 it is our
view that though the accused brought some allegation against
the investigation officer and some anomaly is found in the form
of statement, however the said confessional statement
presumed to be true and voluntary. It is also found that the said

confession was inculpatory in nature.

The confessional statement of Shoag as under: "aifs GRsnE

93 IRYT @IARPS MEE AT FAT SRFT I8% I I8 FFOR | GIRSTE

AT AN /T @F T AW @ e [ FFeR| TFIE MET % ME I@
ST el @ FE AGE o 9 @ Ten| ARIFT AeTHte 93 q7 e
A@F SIE BT §iF FE 9@ ARe 932 [{iF F901 I@s @@y FAF RS

o7 @ 2| A I MEN AE2 ARIEF T F5GT 26| GRIF AN A
AR FE @ ARIF@ OF &N @ | ANGE A {396, THF, 93W 9

T 1) SAfESgaT T 2/ov/ob B [FAE @IFE I ARG

ST W4 AT 2T | CIREMER FAT F© AN @1 ©IST FE O o | FHyE
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T A @AFS "6 Q@ @ SO GE] T4 @ Ao i TR @
T SRIIE SFS JW 3 SIS ANSTE] 2T | ORI AT T G ST 1R
3T ©rF S A @ e @@ 7T G@ a3 ST BT O @ fer1 S| aFTm

SRS M SMRYEE ST @TRAT AT 8 (7 AWl FE qle GE GF | o
G TP ob.o0 BT AMS| FAG S0.005F AN @IFS MG @ |

o 8/cffE TF T 3% F T© ANE AR GRIEE @meR FE|

EHeTF T8TF 99 Q@ IAWAY @ TH© ARl 93 AEF S|

From the confessional statement it is found that the date
of arrested of accused Sohag was not mentioned in the
statement. It appears that he was taken on Police remand on
12.10.2008 and produced before the magistrate on 14.10.2008.
In his statement he also disclosed the facts that why they killed
the victim and narrated the details about the murder and stated
that: he was arrested after 4/5 day of the occurrence and since

then he was in Police custody.

The said accused also retracted his confession and stated
that he was arrested on 02.09.2008 from his work place along
with accused Sujon and he was taken remand on 03.09.2008and
he was sent to jail hajat on 07.09.2007. He further stated that

the Police again taken him on remand and narrated that due to
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torture of the Police officer he was constrained to make the

confessional statement to save his life.
The said retraction of Sohag as under:

“fafte famma a3, =y § e Frer e vw u TR-FRFS,
YAHGS FAERA | T IRAT T9% FA @ FAF BT F@PRA© SIS
S SIS T SF1 " 39 Vb IV BE| 93 q6F (T FfHteR @,
e 3/>/ov R OIFN FHUT FIG I ATTT I PN S.00 BIF (e
FYT GO 2R AR 92 IO SIFAS AT IR O /NS AN 2o
EIETE FIRAT 97 KET AT o7 P O qe ST So.00 T AT HHF
FE AT 79 U9 8 o/p/ob X wifFy [ amre E 3T © faEa
S @3 327 7 P i qe AN v.o0 BT INF 2 26 3 G1Y I TF
i@ TR 93 AT O, AG© @RS FOF M 7 @0 7717 [ FE
A JEE, Y@ To TIF Sl | A2 T Ay ARFIT FAT Y B4
T 8 fdFeE TRAT F@ ARe AT A6 GO ART| AATSIT

i fafea SEIAT T[T o™ FEe | To:9F o 9/>/ov 3 vy T

TS 2T FIAE, AHE G B® EFH P 20O A6F Nl |

3fefe IFTT 351 8/50/ow R TN maT 5,7 qferT 387 s

forT SRIE FRIE G I 2 7@ 7R 037 Mo JE3 I @@ 9 2

ST TEEN AT NEI AWNF Too o™ Fae A@ET| A JTIFF
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fa S IRARE AFF IR TI© NFF @, (OF JFF Fa©2 3@ 2
FY] IR IMFFONT ¥Ted FHe NFE, 9F W@ IF F52 e M

MZ| 2T T O AA .00 B AN @I Fof{7;T AT | w3 = el T

T& QAT TRIT AE FIEG 3 56 e ATFE, I IF999 I& 220 @,

9T} FAF TN 23| Ifefo ATIT AT 79 9F 36 fUre A1fFE I5947 e

a1 sy 9% sy R PIL fian afee oifF, 519 72 3fE1 s 3o

o7 fordTen 3% HRIT en e, @iy 3fT SIR, Sify Fe2 anfan, &

e aF=F fSf I I, S FA [ 236, @ FT s[fer anfay Framdan
g 9% FAEE @C B Fem FEER RE| AN FAT TRE A @@

ICRIT 71 ©¥F MEF ©F ORI I TS 1@, fofd @ FAT 747

FARIT AMME To Sb/sofor ¥ Wi fAe amre /T FET 932 Te
Fr@T F7 R IR FEI STAT T9d FH| Yo AT ToaAF ST
fF%2 Sfaar 9 @ BIER e ARl A TUHerE IIET FFE 2]
TSRS FRIE T3 T o0 FFENGTS SR S SR T

ORIF PHold Nre IFFF F a3 AP TSTRET WI© [RTS NF
AT Ffef |

STIAE AT, T[AMFTO G7] P @ THAE TR FH0: e

FEAE W8 FFANGITF SAET4 FTSIES 92 I3 fofre areT 271”7
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The P.W-5 the recording magistrate proved the
confessional statement. On perusal of the record it is also found
that the magistrate after observing all the procedure of law
recorded the confessional statement. It is also found that which
was inculpatory in nature and he also implicated the other co-
accused in the alleged offence. Since the confession was found
true and voluntary thus it is our view that the above retraction

has no manner for taking adverse view.

The condemned-prisoner Samir Chandra also made
confessional statement which as under: "aifsr ez Iy FF1 Toar
Yook NIEF| GRIEF, (RIS, R 9% © o 3w IfF Fao| IHT F& J&
T @ @eR| BT fFg 9 fate 6 831 S S 3sTe] Fe! faze

ARII-CIRENA 3 CTRIGT TR 30 §fF F99 MNIR| A0 ST N2 T

0F FF @, IRIFF @ M ©F OIF INMo© GE TET A [G@wy FH

AR I @, NI I [oE e 3f sqr TId 3N TR e

AR O AT @O @@ GO 68 FEI oA oy 77 a7 &7 &=
T et GTATE GIRNE 8 GTRIST 8 9RYF AF WeA® | AT HAR
FIHPE S FE 7 FEAG IPIANF 73T FE | Toad el GRS 3 et

@FT f5F FI@ IT @ w.vo TIF| ©NF AN F®R IONE TR @ERAR|

Fee 7@ DR, {3, CTRIST SIN@E e oo I e (B faze
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ARITE @ FE A GRINF| AT I7% FEF T | (TN ©F N,
f33e, TRoNE, GRS o™y AT 8 ST S AT | 9% FEF THE T2
BT 3m AR | ©N foze SRIIE SR IE @, AR AR TH 9B @I
FE FE ANET IFTF @] FE JFET RO @E Ny @FF TR 77,
ST SIRTE AR | SRIIE GROME 3 GTRIST 79 3 Se @ AT BrReNa
@R Q@ AR WS @F FE ARIET ST N6 @F | 9, o, oy,
AT, ST 21 A7 G S| O SRIF ANF ST N1 F IF | GTRIST O
SIS @ @ SARJEF SN @197 e MAT Sl FE G, 90 O =
HE@ AN CTRIST RG] T Q@ Al FE qqie &E @GF | 991 RIS
eSO b, % ™o @@ ARy @ @ M-, srfs 8 AfREa

T FANE @E @I A Fat A AT AT 3 ST APTeT &E @F | 5T

IS (T NIINCT TG AT TR S| GNRIST 8 90 =G @O G I |

TN BRI @FT 1G] GF MATE vool- BIFT @FT W FE AT AR

BRI, GTRIST, 98w, &%, s 8 Sify Srieid Afste IR e ASIE
S5 ST RN, N8 T | AR Q@®R, F& iy R @ aar

SR @ IE JF AM60® 56T IR

It appears that accused Samir Chandra arrested on
29.05.2009 and brought before the magistrate on 30.05.2009
and he was not in the Police remand and made confessional

statement on the next day of his arrest. The P.W-6
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Meherunneesa the recording magistrate proved the said
confessional statement. On perusal of the confession it appears
that the magistrate after observing all the procedure of law
recorded the confession. It also appears that he narrated the
facts of murder and implicated him with the murder along with
other co-accused and his statement was inculpatory in nature

and was true and voluntary.

On perusal of the record it is found that the accused
Arshed though taken on remand by the Police but he did not
make any confession. But it appears that he has been

absconding since his bail.

It also appears that accused Bimol is all along absconding.

We have considered the material facts of the case and
found that four accused persons made confessional statements
implicating themselves along with two non confessing co-
accused Arshad and Bimol and they were also the members of

killing party.

Now it is well settled principle that on the basis of the

confessional statement of other co-accused none confessing
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accused should not be convicted without any corroboration and
substantive evidence which reliance upon the decisions of the
case of State and another Vs. Abdul Kader @ Mobile Kader and
others reported in 67 DLR (AD)-6 and the case of Abdus Salam
Mollah Vs. State reported in 13 BLC (AD)-17. Even in subsequent
decision of the case of Saley Akram alias Polash Vs. State
reported in 73 DLR (AD)-264 wherein our Apex Court held that
relying upon the confessional statement of co-accused
conviction can be based on the non confessing accused on the
facts and circumstance of the case with some substantive

evidence.

Their Lordships further held that: it is the established Rule
of evidence as well as the Rule of prudence that confessional
statement of a co-accused shall not be used as the sole basis of
conviction in the absence of independent corroborative

evidence.

We have already considered that none of the witnesses
even the father or two brothers did not disclose that the two
co-accused Arshed and Bimol had any involvement in murder or

they were present at the time when the accused persons
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gathered in the Ice Mill area along with victim Ayub. None of
the witnesses disclosed that they saw that they boarded in the
boat for travelling in the Meghna River in such circumstance of
the case it is our view that the prosecution failed to prove the

case against the condemned-convicts Arshad and Bimol.

We have considered the confessional statement of
Saddam which as under: “If¥ wa FREGE AT HINTT NGO |

gaE fid @ afy, TR, oRie, e, T, 93w a3 SR3F
@AFE EE T 9P ¥ DA T TH G AT AR T THI
AT AR @RFS ARECT q6 QAE @ TS| @FT M @FR o foed |
@I TP IPET TG SREEF MEASTT 2] 93 T7 A3 B A | ARIIE
@ FE T AT 2T ARJFT Ao TF G ©IF ST [T AN 2|
Ne:F AR T TG FE ARII@E @S FE G TG ARIET @R

@FE THES G@F 9F 0T AT 27| NG @RI SIS 03T @remRar SRy 8

@ AW FETT @ 92 Talte GTRI @F | @ Thite 93 T4 561 oN

PN T YT A [ AT So.00 BT AREN @IFS MG @ A |

BRI MAE wool- BIFT BIGT G| 93 AN S| "

It is found that he was taken to the police remand on
23.10.2008 and he was brought before the magistrate on

26.10.2008. This accused retracted his confessional statement
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on 14.02.2011 long after 25 years of his confession. Though the

date of arrest has not been mentioned but in his retraction
application it has been mentioned that he was arrested on
20.09.2008. The same has also been proved by the recording
Magistrate, P.W-5. In his statement he implicated himself and
also disclosed the name of the other condemned-convicts and
stated that why they killed the victim and also narrated the
nature of killing. On perusal of the same it is found that
magistrate after observing all the formalities of law recording

the confession and which is inculpatory in nature.

On perusal of the confessional statement of accused
Saddam it appears that which cannot be said exculpatory in
nature but he implicating himself regarding the killing and took
part for committing the murder. But on perusal of the record it
is found that he was arrested long before and the Police took
him remand from the jail custody and after four days of his
remand he was brought to the magistrate for recording his
confessional statement in such a case there were some shorts of
corroboration is required and in absence of any corroboration

of his confession he may get benefit of doubt. In the case of
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Sikha Rakshit Vs. Paritosh Rakshit and others reported in 70 DLR
(AD)-1 wherein our Apex Court held that “One of the essential
elements of any confessional statement is that it must be
voluntary. In order to gauge that the statement is voluntary, the
Magistrate must ensure that the confessing accused is free from
any fear and that he is making his statement without any
inducement or duress. It is, therefore, important that the
Magistrate ensures that there is no police presence, which must

act as a threat or perceived threat to the confessing accused.”

Their lordship further held:

“Furthermore, from the form on which the confessional
statement was recorded, it appears that accuses Bhola and
Jahangir were kept in the custody of Police personnel before
recording their statements and he was threat from the Police
remand so their statements cannot be said voluntary though

can be treated as true”.

Considering the aforesaid facts and circumstance of the
case and the above cited decisions it is our view that since no
substantive evidence against him and he was produced before

the Magistrate from four days Police remand in such a case it is
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our view that the conviction of accused Saddam should not be

sustained.

Now we consider the case of accused Samir Chandra Das.
It appears that he also made confessional statement and he was
arrested on 29.05.2009 and brought before the Magistrate on
30.05.2009. Though he did not specifically mentioned that he
was involved and took part of murder but he stated that he
pressed the leg and hands of the accused. It is found that he
was not brought before the magistrate from remand and
brought before the magistrate on the next day of his arrest and

no retraction made by him.

Considering the aforesaid facts it is our view that though
in some cases it has been decided that if no substantive
evidence against the accused with the involvement of murder
the conviction should not be based only on the confession. But
in some cases it has been decided that no bar to convict the
accused on the basis of confession to its maker. On perusal of
the record it is found that accused Samir was arrested on
29.05.2009 and brought before the Magistrate on 30.05.2009

and no allegation of torture and no retraction and in such a case
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it is our view that considering his confessional statement the

conviction should be sustained.

We have already considered that accused Sujan @ Bagha
Sujan @ tiger and sohag @ Sohag Chandra Das suspected by the
informant from very initial stage and their name were
mentioned in the FIR and also P.W-2 in his deposition suspected
this two accused and the P.W-3, and P.W-4 also deposed
accordingly, furthermore, they made confessional statement

implicating themselves with the murder.

It appears that they brought before the Magistrate from
Police remand and also immediately after their confession they
retracted the same and sent the application through the jail
authority alleging of torture but it is our considered view that
since some shorts of corroboration of their involvement in the
murder is found thus we are refrained ourselves to make any
further inquiry about the matter. In view of above their

conviction should be upheld.

But it appears that they are minor and tendered age and
in death cell for more than five years. In the decisions of the

case of Sikha Rakshit Vs. Paritosh Rakshit and others reported in
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70 DLR (AD)-1 our Apex Court considering the mitigating
circumstances imposed leaser sentence and since all the
accused are tendered age and their previous record is clean and
they are not the menace of the society in such a case it is our
view that the Justice will be best served if their sentence be

reduced to imprisonment for life.

In the result, the death reference No.161 of 2016 is
rejected. The impugned judgment and order of conviction so far
as relates to the condemned-prisoner Sujan @ Bagha Sujan @
Tiger (absconding), son of Jalal Uddin Mollah, Sohag @ Sohag
Chandra Das (absconding), son of Shree Shital Chandra Das and
Samir @ Samir Chandra Das, son of Sudhir Chandra Das is
hereby upheld with modification of sentence. They are
sentenced to imprisonment for life instead of death and also to
fine of Tk.10,000/- (ten thousand) in default, to suffer rigorous

imprisonment for 06 (six) months more.

The Criminal Appeal No0.4869 of 2022 preferred by the
accused Arshad is allowed. He is not found guilty of the charge

leveled against him and be acquitted therefrom and he be set at
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liberty forthwith if not wanted in connection with any other

cases.

The accused Saddam (absconding), son of A. Razzak and
Bimol (absconding), son of Shree Kalachan are also not found
guilty of the charge leveled against them and they be acquitted

therefrom.

The concerned authority including the Deputy
Commissioner, Narsingdi and the Superintendant of Police,
Narsingdi is directed to secure the arrest of the condemned-
convict (1) Sujan @ Bagha Sujan @ Tiger (absconding), son of
Jalal Uddin Mollah, (2) Sohag @ Sohag Chandra Das
(absconding), son of Shree Shital Chandra Das and (3) Samir @

Samir Chandra Das, (absconding) son of Sudhir Chandra Das.

Communicate the judgment along with the lower Court

records at once.

K M Zahid Sarwar, J:

| agree.



