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Shahidul Karim, J.

The condemned accused namely, Md. Sayed Howlader and
Md. Reaj Nagrali alias Reaj were put on trial before the Druto

Bichar Tribunal No.4, Dhaka to answer charge under sections



302/34 of the Penal Code. By the impugned judgment and order
dated 22-11-2016, the learned Bicharok of the Tribunal below
found them guilty under the aforesaid sections of law and sentenced
them to death in Special Sessions Case No.182 of 2015, arising out
of Jatrabari P.S. Case No.51 dated 25-03-2015, corresponding to
G.R. No.175 of 2015, and thereafter, submitted the entire
proceedings of the case under section 374 of the Code of Criminal
Procedure (briefly, the Code) for confirmation of the sentence of
death awarded to the accused vide his office memo No. Druto
Bichar Tribunal 4/4369/16 dated 27-11-2016. Against the aforesaid
judgment and order, the condemned accused have preferred 2(two)
Jail Appeal Nos.396 of 2016 and 397 of 2016 followed by a regular
Criminal Appeal being No.11620 of 2016 preferred by accused Md.
Reaj Nagrali alias Reaj. It is to be noted that no regular criminal
appeal has been filed by accused Md. Sayed Howlader as such a

state defence Advocate was appointed to represent him.

Since the death reference and the connected jail as well as
criminal appeal sprouted from the same judgment and order of
conviction and sentence, they have been heard together and are

being disposed of by this consolidated judgment.



The prosecution case originated from an horrendous incident
in which 2(two) forlorn victims named Rowshanara Begum (63)
and her maid servant’s daughter, Kalpona Akhter (12) were brutally

done to death by slaughtering at the residential flat of the former.

The prosecution case finds its initiation from the FIR lodged
by P.W.1 Md. Mozammel Hossain, the brother of deceased victim
Rowshanara Begum. On 25-03-2015 at 11.15 hours, P.W.1 Md.
Mozammel Hossain, being informant, lodged an FIR with Jatrabari
P.S. alleging, inter alia, that his elder sister Rowshanara Begum
(63) used to live on the first floor of her 3(three) storied building at
56, North Jatrabari, Kalapatti vicinity along with her maid servant
Lucky Begum including her daughter victim Kalpona Akhter (12)
since her son and daughter used to reside in America and Canada.
In the evening of 24-03-2015 at 6.00 pm, the informant got
information that some unknown persons killed his sister at her own
house by slaughtering following which he along with other relatives
rushed to the P.O. house and found the dead body of his sister lying
on the bed with slit throat. The informant also found the dead body
of victim Kalpona Akhter (12) in the adjacent drawing room with
cut throat injury and also found the furniture of the P.O. house in a

mess. It has further been mentioned in the FIR that victim



Rowshanara Begum used to maintain her with the rent received
from the tenants of the P.O. house and sometimes her son and
daughter used to send money to her. Subsequently, on information,
police appeared at the spot and sent the dead body of both the
victims to Salimullah Medical College Mitford Hospital for
autopsy. Following the incident, P.W.1, being informant, lodged
the FIR which gave rise to Jatrabari P.S. Case No.51 dated 25-03-

2015.

After lodgment of the case, police of the relevant Police
Station took up investigation of the same during which condemned
accused Md. Sayed Howlader and Md. Reaj Nagrali alias Reaj were
arrested and some of the looted articles including cash money were
also recovered at the instance of the former. Thereafter, on
quizzing, both the accused admitted their guilt and expressed their
willingness to make confession, whereupon the Investigating
Officer took necessary measures for recording their confessions by
a competent Magistrate. However, having found prima facie
incriminating materials, the Investigating Officer submitted police
report recommending for trial of the accused under sections 302/34

of the Penal Code.



At the commencement of trial, charge was framed against the
aforesaid 2(two) accused under sections 302/34 of the Penal Code
and the charge so framed was read over and explained to them who

pleaded not guilty and claimed to be tried as per law.

In support of the charge, the prosecution had adduced
11(eleven) witnesses out of 29 witnesses cited in the charge sheet,

who were aptly cross-examined by the defence.

After closure of the prosecution witnesses, the accused were
called upon to enter into their defence under section 342 of the code
while they repeated their innocence and also declined to adduce any

evidence in their defence.

The defence case, that could be gathered from the trend of
the cross-examination of the prosecution witnesses, is of complete
innocence and false implication. The further case of the defence is
that the confessions of the accused are not voluntary in nature,

rather those were extracted by torture and intimidation.

Eventually, the learned Bicharok of the Tribunal below, upon
taking hearing from both sides and on an appraisal of the evidences
and materials on record, came to the conclusion that the prosecution

had successfully been able to bring the charge to the door of the



accused to the core and accordingly, convicted and sentenced them
by the impugned judgment and order in the manner as noted at the

incept.

Feeling aggrieved thereby, the condemned-accused have
preferred the instant Jail as well as Criminal Appeal. As we have
already observed, the learned Bicharok of the Tribunal below has
also submitted the entire proceedings of the case for confirmation

of the death sentence imposed upon the condemned-accused.

Mr. Bashir Ahmed, the learned Deputy Attorney General
appearing with Mr. Md. Tariqul Islam Hira, the learned Assistant
Attorney General at the outset has taken us through the FIR, charge
sheet, charge, inquest as well as post-mortem reports of the
deceased victims, confessions of both the accused, impugned
judgment and order including other connected materials available
in the paper book and then submits with vehemence that the
prosecution has successfully been able to prove the charge mounted
against the accused by adducing some impeccable , cogent and
trustworthy evidence. He further submits that P.W.2 Parveen
Akhter found both accused Sayed and his friend Reaj Nagrali alias
Reaj in the P.O. flat just before the occurrence and thereafter, the

dead bodies of deceased victim Rowshanara and Kalpona were



detected by her in the P.O. flat. This evidence of P.W.2 was
seconded by P.W.4 Md. Mostafa and P.W.10 Md. Nayem Hossain
who came to the P.O. house just after the occurrence and heard that
accused Md. Sayed Howlader and Md. Reaj Nagrali alias Reaj
came to the P.O. flat at noon and killed the victims, Mr. Ahmed
further added. Moreover, the looted mobile phone and laptop were
recovered as per disclosure made by accused Sayed and Tk.
14,400/- was also recovered from his possession, Mr. Ahmed also
yoked. Furthermore, both the accused confessed to their guilt by
making judicial confessions which, on scrutiny, were found to be
true, voluntary and inculpatory in nature. Mr. Ahmed finally
submits that the learned Bicharok of the Tribunal below rightly and
correctly found the culpability of accused Md. Sayed Howlader and
Md. Reaj Nagrali alias Reaj in the killing incident of the 2(two)
unfortunate victims and accordingly convicted and sentenced them
by the impugned judgment and order, which being well founded
both in law and facts, does not warrant any interference by this

court.

In order to bolster up his submission, Mr. Ahmed has
referred to the decisions reported in 69 DLR (AD) 490, AIR 1936

page 253(2), 21 BLC (AD) 155, 40 DLR(AD) 139.



Having refuted the aforesaid submission, Mr. Md. Helal
Uddin Mollah, the learned Advocate appearing for condemned-
accused Md. Reaj Nagrali alias Reaj in Criminal Appeal No.11620
of 2016 submitted that the prosecution has failed to prove the
charge brought against the accused beyond reasonable doubt by
adducing some indubitable and impregnable evidence. He has tried
to impeach the veracity of the impugned judgment and order on the

following scores:

(1)that there is no eye witness of the occurrence leading to
the incident of killing of the 2(two) victims;

(2)that no witness gave evidence connecting the accused
with the incident of murder in any manner;

(3)that the alleged mobile phone of co-accused Syed
Howlader was not seized and the call list of the same was
also not called for as well as produced before the court;

(4) that the confession recording Magistrate of accused Reaj
Nagrali named Md. Hasibul Hoque has not been
examined in the case as such the said confession bears no

value in the eye of law; and



(5)that P.W.6 did not record the confession of accused Sayed
Howlader in compliance with the provisions of sections

164 and 364 of the Code.

In a last ditch attempt, Mr. Helal submits that the sentence of
death imposed upon accused Reaj Nagrali may be commuted to life

imprisonment in consideration of his young age and long custody in

death cell.

On the other hand, having adopted the submission made by
Mr. Helal Uddin Mollah, Mr. Shafiqul Islam, the learned State
Defence Advocate representing condemned-accused Md. Sayed
Howlader has assailed the veracity of the impugned judgment and
order critically submitting that the name of the relevant accused did
not find place in the FIR and further that as per police report, the
PCPR of the accused is also found nil as well. He next contends

that there 1s no eye witnesses of the occurrence and further that the
FIR was lodged after 17 % hours of the incident which has made the

prosecution case shaky and doubtful. Moreover, the confession of
the accused is not voluntary as it was extracted by police on
intimidation and that the alleged recovered knife was not chemical

examined and no finger print expert opinion was obtained in order
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to show that it contained the finger print of the accused, Mr. Islam
further added. He also submits that the Police Officer who held
inquest of the dead body was not examined in the case which

creates dent in the prosecution story.

In support of his submission, Mr. Shafiqul Islam has referred

to the decision reported in 17 BLC (AD) 204.

Heard both the parties at length, perused the impugned
judgment and order including other connected materials available
on record and also considered the facts and circumstances of the

case exhaustively.

With a view to arriving at a correct decision in the Death
Reference and the connected Criminal as well as Jail appeals, we
are now called upon to scrutinize and weigh the relevant evidences
available on record together with the surrounding facts and

circumstances of the case.

P.W.1 Md. Mozammel Hossain is the informant as well as
the full brother of deceased victim Rowshanara. In his testimony
this witness gives out that in the evening of 24-03-2015 at around
6.00 pm, he came to learn that some miscreants had killed his sister

Rowshanara (victim). Upon receiving such news, he went to the
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P.O. flat and found the blood smeared dead body of his sister with
slit throat. Thereafter, he went to the next room of the P.O. flat and
found the throat cut dead body of maid servant Kalpona and also
found the furniture of the P.O. flat in a mess. The son and daughters
of his (P.W.1) sister used to live abroad and his sister used to stay
at her flat along with maid servant. Thereafter, police took away the
2(two) dead bodies of the victims and after completion of autopsy
returned back those. Police seized a bloodstained bed sheet and a
sofa cover vide seizure list Exhibit No.2 to which he (P.W.1) put
his signature. Later, he filed the case. Subsequently, the accused
were nabbed. He heard that accused Sayed Howlader and Reaj
Nagrali killed both the victims. This witness proves his signature
appearing on the FIR as (Exhibit No.1) and also identified both the

accused in the dock.

In reply to cross-examination P.W.1 states that the house of
his sister is 3/4 km off from that of his own. He got the death news
of the victim over phone made by his son after 6.00 pm. Having
gone to the P.O. house he found the same surrounded by police and
after disclosing his identity, police took him to the P.O. flat located
on the 1 floor. After going to the spot he found the cut throat dead

body of his sister and in the next room thereof he also saw the dead
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body of the maid servant. One Parveen (P.W.2) used to stay as
tenant on the ground floor. He came to learn from the confession of
the accused that they had killed the victims. He did not witness the
incident, rather he heard about the same. P.W.1 denied the defence
suggestion that the accused are not concerned in the killing

incident.

In her evidence P.W.2 Parveen Akhter avers that she used to
stay as a tenant on the ground floor of the P.O. building of which
victim Rowshanara was the owner. On 24-03-2015, she went to the
P.O. flat and found accused Sayed along with his friend present
there. Accused Sayed visited the P.O. flat frequently. At 2.30 pm
she came back to their (P.W.2) flat on the ground floor. In the
afternoon at 5.30 pm, she again went to the flat of the owner on the
1** floor with betel-leaf and found the doors thereof a little bit open.
She called out the name of the owner saying <9 i and also called
the name of maid servant Kalpona, but did not get any response.
After entering the room of the owner, she found the clothings kept
in the Almirah in a mess and also found the dead body of the victim
owner on the cot which was kept upside down and it was covered
with various clothes. Being frightened, she came out of the P.O. flat

and started crying. After coming to the ground floor, she informed
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the matter to others, whereupon police along with others came to
the spot and went to the P.O. flat and found the dead bodies of the
owner of the flat including that of maid servant Kalpona.
Subsequently, the brother of the victim, Mozammel Hossain filed
the case. She came to learn that accused Sayed and Rea;j killed the

victims. This witness identified both the accused in the dock.

In reply to cross-examination P.W.2 says that they had been
residing in the P.O. house as tenant for about 30(thirty) years. She
is a student of BBA second year. The occurrence came into
existence on Tuesday when she had no class. On the date of
occurrence at around 2/2.30 pm, she went to the flat of her =g
located on the 1% floor. The son and daughters of her 91’ did not
stay in the country. At 5.30 pm of the date of occurrence, she went
to the P.O. flat with betel-nuts and having entered the drawing
room she first found the dead body of victim Kalpona and also
found blood on the sofa. Thereafter, she went to the room of her
9 and found her body covered with clothes. Having seen that she
got frightened and came out of the P.O. flat without removing the
cloths. She then raised alarm following which her mother Nurjahan
and another tenant Mostofa (P.W.4) came to the P.O. spot. The

neighbouring people brought the matter to the notice of the police,
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whereupon police appeared at the spot. Except the door, there was

no other way to enter the P.O. flat.

This witness further states that she did not witness the
incident. Rather, she came to learn that the accused killed the
victims. She also found accused Reaj at the spot. P.W.2 denied the
defence suggestion that the accused are not connected with the

killing incident.

P.W.3 Dr. Amitunnessa is the concerned doctor who, on 25-
03-2015, held autopsy of the cadavers of deceased victim Kalpona
Akhter (12) and Rowshanara(65), at the identification of constable
Taijul Islam and submitted post-mortem examination reports.
According to her, the cause of death of both the victims was due to
heamorrhage and shock resulting from cut throat injuries which
were ante-mortem and homicidal in nature. P.W.3 proves the post-
mortem reports as Exhibit Nos.3 & 4 including her signature

appearing thereon as Exhibit Nos.3/1 & 4/1 respectively.

In reply to cross-examination P.W. No. 3 says that at 1.15 pm
the 2(two) dead bodies were brought to the hospital and she started
the task of post-mortem examination at 1.30 pm. She found both

the victims with slit throat which was done by sharp cutting
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weapon. She did not send any part of the dead body of the victims
for examinations as she did not find it necessary. P.W.3 denied the
defence suggestion that without holding post-mortem examination

properly she submitted the reports.

P.W.4 Md. Mostofa is a tenant on the ground floor of the
P.O. house. In his deposition this witness asserts that in the evening
of 24-03-2014 at around 6.00 pm, having heard sound of crying of
Parveen (P.W.2), he (P.W.4) went to the 1% floor and found the slit
throat dead body of victim Rowshanara in her bedroom. Thereafter,
he went to the drawing room of the P.O. flat and also saw the cut
throat dead body of victim Kalpona lying on the sofa. He came to
learn from Parveen (P.W.4) and Lucky Begum, mother of (accused
Sayed) that at noon of the occurrence day accused Sayed along with
his friend Reaj visited the P.O. flat and committed the murder.
Subsequently, the informant lodged the case. A knife measuring
12"/14" was recovered from a room of the P.O. flat which was
seized by the police vide seizure list (Exhibit No.5) to which he put
his (P.W.4) signature (Exhibit No.5/1). This witness identified both

the accused in the dock.

In reply to cross-examination P.W.4 states that he has been

residing at the P.O. house for about 7/8 years. At the time of outcry,
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he was present at his rented flat. He did not see the incident, rather
he heard about the same. The accused frequently visited the P.O.
flat. At 7.00 pm of the occurrence night the knife was found in
clean position. This witness denied the defence suggestion that he

deposed falsely in favour of the informant.

P.W.5 Md. Rajon is a mobile phone businessman at stadium
market. In his deposition this witness claims that in the afternoon of
24-03-2015, he was at his business establishment at stadium market
while a person came to him and sold out a mobile phone at a price
of Tk. 400/-. There was no SIM card in the mobile phone. In the
afternoon of the following day, the said person was brought before
him while he (P.W.5) identified him whose name is Sayed
(accused). Later, he came to learn that at the time of committing
double murder the relevant accused took away a mobile phone and
sold the same to him. After the incident, he made statement
(Exhibit No.6) to the Magistrate. This witness proves his signature

appearing of the said statement as Exhibit No.6/1.

In reply to cross-examination P.W.5 divulges that he has a
shop at stadium, Gulistan. The accused demanded Tk.700/- for the
mobile, but after bargaining the price was settled at Tk.400/-. The

accused sold a Nokia mobile phone, but he could not recollect the
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model number thereof. In the afternoon of the following day at
around 5.00 pm, police came to him along with the accused. He
heard the name of accused from the police. This witness denied the
defence suggestions that he did not purchase any mobile phone

from accused Sayed or that he deposed falsely.

P.W.6 Md. Emdadul Hoque is the relevant Magistrate who
jotted down the confession of accused Sayed Howlader. In his
testimony this witness unfurls that on 26-03-2015, the Investigating
Officer produced accused Sayed Howlader before him with a
prayer for recording his confession, whereupon having complied
with all legal formalities, he recorded the confessional statement of
the accused. Thereafter, he read it over to the concerned accused
who put his thump impression thereto admitting the contents

thereof to be true.

In reply to cross-examination P.W.6 says that he did not
inform the accused that he would not again be sent to police
custody if he does not make any confession. P.W.6 denied the
defence suggestion that the confession of the accused was not
voluntary and true, rather it was extracted by police on

intimidation.
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P.W.7 Md. Waez Kuruni Khan Chowdhury is another
Magistrate who recorded the 164 statement of witness Lucky
Akhter. In his evidence this witness says that on 27-03-2015, the
Investigating Officer produced witness Lucky Akhter before him,
whereupon he got her statement recorded under section 164 of the
Code. P.W.7 further states that witness Lucky Akhter gave

statement voluntarily.

In reply to cross-examination P.W.7 states that he could not
recollect the name of the Investigating Officer who produced
witness Lucky Akhter before him. The witness was produced
before him at 1.45 pm and he got his statement recorded at 5.00
pm. P.W.7 denied the defence suggestion that he did not record the

statement after complying with all necessary formalities.

In his evidence P.W.8 Md. Idris Ali discloses that he heard
that police recovered cash money amounting Tk.14,400/- from
accused Sayed at around 5.10 pm. Police obtained his signature to
the seizure list. This witness proves the seizure list including his
signature appearing thereon as Exhibit Nos.10 & 10/1 respectively.

P.W.8 also identified accused Sayed in the dock.
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In reply to cross-examination P.W.8 says that he did not
witness the incident of recovery of money, rather he heard about

the same.

In his testimony P.W.9 Md. Nizam Khan divulges that in the
afternoon of 25-03-2015 at around 5.10 pm, police recovered cash
money amounting Tk.14,400/- from accused Sayed. This witness
proves his signature appearing on the seizure list as Exhibit No.10/2

and also identified accused Sayed in the dock.

In reply to cross-examination P.W.9 states that police
informed him that they recovered cash money amounting 14,400/-,

but he (P.W.9) did not witness the same.

In his deposition P.W.10 Md. Naim Hossain gives out that on
24-03-2015 at around 6.00 pm, Parveen (P.W.2), a ground floor
tenant of the P.O. building made a phone call to him, whereupon
within 15 to 20 minutes he (P.W.10) went to the P.O. flat and found
the door thereof open. Upon entering the P.O. flat, he saw the cut
throat dead body of Rowshanara and also found the slit throat dead
body of Kalpona in the drawing room. After a while, police
appeared at the spot. He heard that the maid servant of the P.O. flat

went to see doctor leaving Rowshanara, her (maid servant)
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daughter Kalpona and son Sayed (accused) including his friend
Reaj (accused) in the P.O. flat. Police held inquest of the dead body
and obtained his signature thereto. This witness proves the inquest
reports including his signatures appearing thereon as Exhibit

Nos.11 & 11/1 and also identified both the accused in the dock.

In reply to cross-examination P.W.10 states that he is a
student of Dhaka University and it takes 15 minutes to go to the
University from his house on foot. At around 6.00 pm, he came to
learn about the incident. He heard that accused Sayed was arrested
on the night of the occurrence and his friend was nabbed 3(three)
days later. He heard that the maid servant of the P.O. flat went to

visit doctor.

P.W.11 S.I. Md. Igbal Hossain Khan is the Investigating
Officer of the case. In his deposition this witness claims that having
entrusted with the task of investigation on 25-03-2015, he visited
the place of occurrence and prepared sketch map along with
separate index and also seized an old bed sheet and a sofa cover
vide seizure list. He also recovered Tk.14,400/- from accused
Sayed and seized the same vide seizure list. He recovered the
mobile phone of victim Rowshanara from a footpath shopkeeper

named Rajon (P.W.5) and seized the same vide seizure list Exhibit
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No.15. Accused Sayed sold out the above mobile of the victim. He
also seized the crime weapon by which the victims were
slaughtered vide seizure list. He also seized the blood stained
wearing apparels of both the victims vide seizure list Exhibit No.16
and further that he recovered the laptop sold out by accused Sayed

and seized the same by dint of a seizure list Exhibit No.17.

P.W.11 further states that during investigation, he arrested
both the accused who, on quizzing, admitted their guilt, whereupon
he made necessary arrangements for recording their confessional
statements by a competent Magistrate. He also took necessary steps
to get the statements of witnesses Rajon, Lucky Akhter and
Mostofa Bepari recorded by a competent Magistrate. However,
having found prima-facie incriminating materials, he submitted
police report against the accused recommending their trial under

sections 302/34/380/411 of the Penal Code.

In reply to cross-examination P.W.11 discloses that he
arrested accused Sayed on 25-03-2015 at around 17.00 hours, while
accused Reaj was nabbed on 05-04-2015. Accused Sayed is the full
brother of victim Kalpona. He did not find any blood in the knife as
1t was washed off. Moreover, he did not examine the seized knife

by an expert. P.W.11 denied the defence suggestions that the
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confessions of the accused were not voluntary and true, rather those
were obtained by applying force or he did not recover any money,
mobile and knife or that the alleged murder was not committed by
the recovered knife or that he filed charge sheet whimsically

without holding proper investigation in the case.

These are all about the evidences that had been adduced by
the prosecution in order to prove the charge brought against the

accused.

It is indisputable that deceased victim Rowshanara Begum
used to live on the first floor of her 3(three) storied building at 56,
Jatrabari Kalapatti along with her maid servant Lucky Begum
including her daughter victim Kalpona Akhter (12). There is no
dispute about the fact that on 24-03-2015 the dead bodies of victim
Rowshanara Begum and Kalpona Akhter were found in the P.O flat
with slit throat and both the cadavers were besmeared with blood.
In this context, it would be profitable to have a look at the inquest
reports of both the deceased victims in order to see for ourselves as
to what injury or injuries were found on the person of the deceased
victims at the initial stage of the case and what the apparent cause

of death.
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The inquest report of the cadaver of deceased victim
Rowshanara Begum has been marked as Exhibit No.11. The

relevant portion of the said inquest report runs as follows:
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Thus, it appears that blood was found in the nostril and ear of
deceased victim Rowshanara Begum and her neck was found

deeply cut.

Regarding cause of death, it has been stated in Exhibit No. 11

that,
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From the aforesaid narration, it is apparent that on
preliminary investigation, it was found that the above named

deceased victim was killed by slaughtering.

The inquest report of the corpse of deceased victim Kalpona
has been marked as Exhibit No. 12 wherein it has been stated as

follows:
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From the aforesaid discussion, it is patent that the dead body
of deceased victim Kalpona was found in the drawing room of the

P.O. flat with slit throat.

Regarding cause of death, it has been stated in Exhibit No. 12

that,
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From the aforesaid text, it appears that, on preliminary
investigation, it was found that deceased victim Kalpona was also

killed by slaughtering.

It is on record that P.W.3 Dr. Amitun Nessa, on 25-03-2015,
carried out post-mortem examinations of both the deceased victims
Kalpona Akhter (12) and Rowshanara (65), at the identification of
constable Tajul Islam. According to her, the cause of death of both
the deceased victims was due to heamorrhage and shock resulting
from cut throat injury which was ante-mortem and homicidal in
nature. P.W.3 proves the relevant post-mortem reports as Exhibit
Nos.3 and 4 including her signatures appearing thereon as Exhibit
Nos.3/1 and 4/1. This witness was cross-examined by the defence

but nothing as such has came out from her mouth which could
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belittle her testimony so far the cause of death of the 2(two) victims
is concerned which also comes in agreement with the inquest-
reports in material particulars. In such a backdrop; we are left with
no other option but to hold that deceased victim Rowshanara
Begum and her maid servant’s daughter victim Kalpona Akhter
were brutally done to death by slaughtering. Needless to mention
that the defence did not also try to dispute the cause of death of

both the victims.

From the aforesaid discussions, it manifestly appears that the
prosecution has successfully been able to prove that deceased
victims Rowshanara Begum and Kalpona Akhter were killed in a

barbaric manner by slaughtering.

Now, the primal question that calls for our determination is,
who is or are the actual perpetrator or perpetrators of the gruesome

murder of victim Rowshanara Begum and Kalpona Akhter.

Admittedly, there is no eye witness of the occurrence leading
to the incident of murder of deceased victim Rowshanara Begum
and Kalpona Akhter. The mainstay of embroiling both the accused
in the killing incident of the 2(two) victims are their confessional

statements.
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Materials on record reveal that after apprehension accused
Md. Sayed Howlader and Reaj Nagrali alias Reaj admitted their

guilt by making judicial confessions.

P.W.11 S.I. Md. Igbal Hossain Khan is the Investigating
Officer of the case from whose evidence it appears that after
apprehension of both the accused as they expressed their
willingness to admit their guilt in the killing incident of the victims,
he made necessary arrangements for recording their confessions by

competent Magistrates.

It is by now a well settled principle of law that an accused
can be found guilty and convicted solely banking on his
confessional statement if the same, on scrutiny, is found to be true,

voluntary and inculpatory in nature.

In this context, we may profitably refer the case of Md. Islam
Uddin @ Din Islam Vs. The State reported in 27 BLD (AD) 37

wherein our Appellate Division has observed as under:

“7. It is now the settled principle of Law that judicial
confession if it is found to be true and voluntary can form the
sole basis of conviction as against the maker of the same.

The High Court Division as noticed earlier found the judicial
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confession of the condemned prisoner true and voluntary and
considering the same, the extra judicial confession and
circumstances of the case found the condemned prisoner

guilty and accordingly imposed the sentence of death upon

»

him.

In the case of Aziz vs. State reported in 73 DLR (AD) (2021)
365 it has been observed as under:

“When the voluntary character of the confession and truth are
accepted it is safe to rely on it. Indeed a confession, if it is
voluntary and true and not made under any inducement or threat or
promise, is the most patent piece of evidence against the maker. A
confession may form the legal basis of conviction if the court is
satisfied that it is true and was voluntarily made.”

Let us now find out whether the confessions of accused Md.
Sayed Howlader and Md. Reaj Nagrali alias Reaj have satisfied all
the aforesaid criteria or not and for that matter, it would be

profitable to have a peep at the same with a searching eye.

The confession of accused Md. Sayed Howlader has been

marked as Exhibit No. 7 which reads as underneath.
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(Emphasis added)
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Materials on record further go to show that Magistrate
Hasibul Haque penned down the confessional statement of accused
Reaj Nagrali alias Reaj. Though, Magistrate Md. Hasibul Haque
has not been examined in the case by the prosecution, yet by virtue
of section 80 of the Evidence Act we are authorized to take judicial
notice of the confession made by accused Reaj Nagrali which is

reproduced below.
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(Underlining is ours)

From the aforesaid confessional statements of both the
accused, it is patent that they have given a blow by blow account of
the incident of killing of victim Rowshanara Begum and Kalpona
Akhter implicating themselves with the same. According to the
confessions of both the accused, they went to the flat of deceased

victim Rowshanara Begum where accused Syed Howlader’s mother
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used to work as maid servant, whereupon Sayed’s mother gave
them fried egg to eat. Thereupon, the mother of accused Sayed
went to visit a doctor. Thereafter, accused Sayed demanded
Tk.10,000/- from deceased victim Rowshanara Begum but she
refused, whereupon he along with his friend co-accused Reaj
slaughtered her after pressing her down on the cot and since victim
Kalpona Akhter raised alarm having witnessed the incident, both of
them (accused) also killed her by slaughtering and took away cash
money, mobile phone and a laptop of deceased victim Rowshanara
Begum and sold the mobile phone at Tk.400 and laptop at Tk.

3000/- 1n Gulistan area.

P.W.2 Parveen Akhter was a tenant of the P.O. building who
on the date of occurrence went to the flat of Rowshanara Begum at
noon where she found accused Sayed and his friend. Subsequently,
in the afternoon, P.W.2 went to flat of deceased victim Rowshanara
Begum and found the slaughtered dead body of both the victims.
From the evidence of P.W.4 Md. Mostofa and P.W.10 Md. Nayeem
Hossain it has come to light that after going to the occurrence flat
they came to learn from Parveen (P.W.2) and maid servant Lucky
Begum that accused Sayed and his friend Reaj came to the P.O. flat

at noon.
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Keeping the aforesaid matter in view, we are of the view that
the confession of both the accused can be regarded as true and

inculpatory in nature.

Now, we can consider the voluntary character of the

confessions of both the accused.

Materials and evidences on record go to show that accused
Syed Howlader was arrested on 25-03-2015 and accused Reaj
Nagrali was arrested on 05-04-2015 and thereafter, they were
produced before the court of Magistrate on 26-03-2015 and 06-04-
2015 respectively for recording their confessions. On going through
the evidence of the concerned Magistrate Md. Emdadul Hoque
(P.W.6) together with the confessions of accused Syed Howlader
and Reaj Nagrali, it reveals clearly that after production of the
aforesaid accused before the concerned Magistrate Court, they were
given sufficient time for reflection during which they were kept
under the custody of court peon and further that the concerned
Magistrates made to understand the accused the necessary
questions as set forth under column 5 and 6 of the confessional
recording form and as still the aforesaid 2(two) accused expressed
their willingness to make confession, the relevant Magistrates,

penned down those. It further appears that after recording the
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confessional statement of both the accused, those were read over
and explained to the accused who put their thump impression and
signature thereto admitting the contents thereof to be true and

correct account of the incident.

Exhibit No.7 is a confession of accused Syed Howlader.
Under column 8 of Exhibit No.7, the concerned Magistrate gave

certificate to the following effect:

“TRITR *RAE @ e B AR ek @ e @9 faireta
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Under column 9 of Exhibit-7, the relevant Magistrate gave

memorandum in the following language:

Similarly, on going through the confession of accused Reaj
Nagrali by virtue of section 80 of the Evidence Act, it transpires
that under column 8 the concerned Magistrate gave memorandum

to the following effect:
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Furthermore, after recording the confessions, the concerned
accused were sent to jail hazat in the afternoon of the same date of
their production before the court. On perusal of the record, it further
appears that even after coming out of the clutches of police, the
accused did not file any retraction application. Even, the accused
persons did not dispute the voluntary character of their confessions
while they were being asked under section 342 of the Code though
their attentions were drawn to their respective confessions. In such
view of the matter, the confession of both the accused can be

termed as voluntary in nature.

From the evidence of the Investigation Officer (P.W.11), it
reveals that as per disclosure made by accused Sayed, he recovered

the looted mobile phone of victim Rowshanara from a shopkeeper

named Md. Rajon (P.W.5).

P.W.5 Md. Rajon also seconded the aforesaid statement of
P.W.11. To comprehend the matter in its true perspective, we

would like to quote the relevant evidence of P.W.5 in vernacular;
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(Emphasis put).

From the aforesaid narration, it appears that accused Sayed
sold a mobile phone to P.W.5 at a price of Tk. 400/- which was
seized by the Investigation Officer. This P.W.5 also gave statement
under section 164 to the Magistrate wherein he made similar
statement that accused Sayed sold a Nokia mobile phone to him at a
price of Tk.400/-. From the evidence of P.W.8 and P.W.9, it
appears that police recovered Tk.14,400/- from the possession of

accused Sayed.

From the above mentioned discussions, the incriminating
circumstances appearing against the accused may be catalogued as

under:

1. that admittedly accused Md. Sayed Howlader’s mother,

Lucky Begum was a maid servant at the house of
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deceased victim Rawshanara Begum, who used to stay
there along with her minor daughter Kalpona Akhter (12);
. that accused Sayed Howlader frequently visited the P.O.
flat in order to see his mother;

. that on the date of occurrence preceding the killing of the
deceased victims, accused Sayed Howlader and his friend
accused Md. Reaj Nagrali alias Reaj came to the P.O. flat
and further that after their departure therefrom the 2(two)
dead bodies of the victims were found at the P.O. flat;

. that immediately after the occurrence it was circulated in
the P.O. house that accused Sayed Howlader and Reaj
Nagrali killed the 2(two) victims of the case;

. that the looted mobile from the P.O. flat was recovered by
the Investigating Officer at the instance of accused Sayed
Ali from the shop of P.W.5 Md. Rajon while he identified
accused Sayed as the seller of the recovered mobile
phone;

. that Tk.14,4000/- was recovered from the possession of

accused Sayed Howlader vide seizure list Exhibit No.10;
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7. that as per medico-legal evidence, both the victims were
done to death by slaughtering which was ante-mortem and
homicidal in nature;

8. that a blood-smeared old bed-sheet and a bloodstained
sofa cover, the wearing apparels of the 2(two) deceased
victims including the crime knife were seized from the
P.O. flat vide seizure lists which were brought before the
court and marked as Material Exhibit Nos.II, XVI & V
respectively; and

9. that both accused Sayed Howlader and Reaj Nagrali alias
Reaj admitted their guilt in the infernal killing incident of
both the victims by making judicial confession which, on
scrutiny, were found to be true, voluntary and inculpatory

1n nature.

All these incriminating circumstances, in our view, are
undoubtedly incompatible with the innocence of the condemned-
accused. The circumstances of the instant case do form rosary and
there is no missing link between one bead and another bead. The
chain of circumstances appearing against the accused-appellant is
so complete that it does not leave any reasonable doubt for a

conclusion consistent with his innocence, and on the other hand, it
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only points out that within all human probability it is the accused-
appellant who are responsible for the killing of victim Rowshanara

Begum and Kalpona Akhter.

It was argued on behalf of the defence that there is no eye
witness of the occurrence leading to the incident of killing of the

2(two) victims which makes the prosecution case shaky and

doubtful.

It is true that in the instant case at our hand the prosecution
did not adduce any eye witness leading to the incident of killing of
the 2(two) forlorn victims. But, in the facts and circumstances of
the instant case, that alone will not create any dent in the
prosecution story inasmuch as there is no hard and fast rule that a
criminal case must fail in the absence of any direct evidence. In
such a situation, the prosecution had no other option but to rely on
circumstantial evidences including the attending and surrounding
facts and circumstances of the case. It is often said that
circumstantial evidence may be and frequently is more cogent than
the evidence of eye witnesses as because it is not difficult to
produce false evidence of eye witnesses, whereas it is extremely

difficult to produce circumstantial evidence of a convincing nature
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and therefore, circumstantial evidence, if convincing, is more

cogent than the evidence of eye witnesses.

In the instant case at our hand it is found from the evidences
and materials on record that, the occurrence took place at the P.O.
flat where there was none except the 2(two) accused and the
deceased victims Rawshanara Begum and Kalpona as such it was
impossible on the part of the prosecution to adduce any ocular
witness of the incident. Rather, from the evidence of P.W.2 Parveen
Akhter and P.W.4 Md. Mostofa (both are tenants of the P.O.
building) it is found that at noon of the day of occurrence they
found accused Sayed Howlader and his friend Reaj Nagrali alias
Reaj on the P.O. flat and after their departure therefrom the dead
bodies of the 2(two) victims were found by P.W.2, whereupon she
raised alarm following which the other tenants of the P.O. building
came to the P.O. flat. It further appears that immediately after the
discovery of the dead bodies of the 2(two) victims, it was circulated
in the locality that accused Sayed Howlader and his friend Reaj
Nagrali alias Reaj committed murder of the 2(two) victims.
Moreover, both the aforesaid accused admitted their guilt in the
killing incident of the deceased victims by making judicial

confession which, on scrutiny, were found to be true, voluntary and
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inculpatory in nature. The time, place and manner of occurrence as
has been disclosed by the aforesaid 2(two) accused in their
confessional statements come in agreement with that of the
prosecution story in material particulars. In such a backdrop, the
argument advanced by the learned Defence Advocate appears to be

wide of the mark.

Contention has further been raised on behalf of the defence
that the alleged mobile phones of accused Sayed Howlader and
Reaj Nagrali were not seized and the call lists thereof were also not
called for as well as produced before the court which creates doubt
about the veracity of the prosecution story. It is true that the alleged
mobile phones of accused Sayed Howlader and Reaj Nagrali were
not seized as well as produced before the court, but that alone will
not create any doubt in the prosecution story inasmuch as the looted
mobile phone of deceased victim Rawshanara Begum was
recovered at the instance of accused Sayed Howlader from the shop
of P.W.5 Md. Rajon who also identifies accused Sayed Howlader at
the time of recovery of the mobile phone by the police from his
shop. Moreover, the looted laptop was also recovered at the

instance of accused Syed Howlader as well seized in the case vide
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Exhibit No.17. In the aforesaid premises, the argument put forward

by the learned Defence Advocate is untenable in law.

Contention has also been raised that the confession recording
Magistrate, Md. Hasibul Hoque who recorded the confession of
accused Reaj Nagrali alias Reaj has not been examined in the case
as such his confession should have been left out of consideration.
But, this argument of the learned Advocate cannot also be
countenanced as because under section 80 of the Evidence Act it
can be presumed that the concerned Magistrate jotted down the
confession of the relevant accused in compliance with all necessary
provisions of law. Moreover, we have found from the materials on
record that the confession of accused Reaj Nagrali was found to be
true, voluntary and inculpatory in nature regarding which we have

noticed earlier.

Having devoted our anxious consideration to the facts and
circumstances of the case including the evidences on record, we are
of the dispassionate view that the learned Bicharok of the Tribunal
below rightly and correctly found the guilt of the accused in the
commission of murder of deceased victim Rowshanara Begum and

Kalpona Akhter and accordingly convicted them for the same by
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the impugned judgment and order which warrants no interference

by this court.

Now, we can turn our eyes to the quantum of sentence

awarded to both the accused.

Deceased victim Rowshanara Begum was an old lady of 65
years and the other deceased victim Kalpona Akhter was a child of
only 12 years. This 2(two) victims had no animosity with the
accused. These, accused Sayed Howlader’s mother, Lucky Begum
used to work as a maid servant at the residence of deceased victim
Rowshanara Begum, who used to live there along with her child,
Kalpona Akhter. Admittedly, deceased victim Kalpona Akhter was
the younger sister of accused Sayed Hawlader. Even then, the
accused did not feel a twinge in their conscience in finishing off the
life of an old lady and the younger sister of accused Sayed named
Kalpona in a barbaric and brutal manner which needs to be dealt
with a heavy hand so far the sentence is concerned. It is our
dispassionate view that death penalty would be the only appropriate
punishment  for the ruthless accused which will equally

commensurate with the magnitude of the crime committed by them.
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Accordingly, the Death Reference is accepted. The sentence
of death imposed upon accused Sayed Hawlader and Reaj Nagrali

alias Reaj is hereby confirmed.

The impugned judgment and order of conviction and

sentence 1s maintained.

The connected Criminal as well as the Jail Appeals are

dismissed being devoid of merit.

Send down the L.C Records along with a copy of the

judgment at once.

Md. Mostafizur Rahman. J,

I agree.



