IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL REVISIONAL JURISDICTION)

Civil Revision No. 2543 of 2021
IN THE MATTER OF

Md. Afsar Ali, Headmaster (In-Charge), Mirgarh Mainuddin
High School, Police Station- Panchagarh, District-

Panchagarh replaced and appointed by resolution dated
04.08.2021

........ Defendant-Appellant-Petitioner
-Versus-
1. Md. Mahfuzar Rahman
....... Plaintiff-Respondent-Opposite Party
2. Md. Solaiman Hossain and others
.... Defendants-Respondents-Opposite parties
Mr. Haripada Barman, Advocate
....... For the petitioner
Mr. Md. Zulfiquer Matin, Advocate
.......For opposite party No. 1

Heard on 08.11.23, 15.11.23, 16.11.23, 19.11.23, 26.11.23, 03.12.23, and judgment
passed on 21.01.2024

Present:

Mr. Justice Kazi Md. Ejarul Haque Akondo

Kazi Md. Ejarul Hagque Akondo, ].

This Rule, under section 115(1) of the Code of Civil Procedure,

1908, was issued in the following term-

“Record be called for. Let a Rule be issued calling

upon opposite party No. 1 to show cause as to why the

Impugned judgment and decree dated 25.10.2021 passed



by the learned District Judge, Panchagarh in Other Appeal

No. 05 of 2015 disallowing the appeal by affirming the

judgment and decree dated 20.01.2015 passed by the

learned Senior Assistant Judge, Sadar, Panchagarh in Other

Suit No. 22 of 2013 decreeing the suit should not be set

aside and/or such other or further order or orders passed

as to this Court may seem fit and proper.”

At the time of issuance of the Rule, operation of the impugned

judgment and decree dated 25.10.2021 stayed for 06(six) months from

the date and lastly, it was extended on 15.06.2022 till disposal of the

Rule.

The present opposite party No. 1 as the plaintiff filed the instant

suit before the Court of learned Senior Assistant Judge, Sadar,

Panchagarh imp leading the present petitioner and others as the

defendants prying for a decree of declaration that the plaintiff is

entitled to be included in the voter list of the election of the School

Managing Committee as a founder member.

The case of the plaintiff, in short, is that Mirgarh Mainuddin High

School was established in 1962, and at that time plaintiff's father



Mohsin Uddin, and his uncle Mohi Uddin donated Tk. 10,000/- and

became the founder members of the school. Thereafter, the School

Managing Committee by resolution No. 35 dated 08.10.1965 decided

that after the death of a founder member, one of his legal heirs would

be selected as a founder member. The plaintiff's uncle Mohi Uddin was

a founder member up to 2007 and after his death; the plaintiff was

nominated to be a founder member. But in 2013, his name was not

included in the voter list as a founder member for the election of the

Managing Committee. The plaintiff applied to defendant No.1 on

30.01.2013, praying for the inclusion of his name in the voter list as a

founder member but the Managing Committee rejected the application

on 16.02.2013 giving a wrong interpretation of the law that as per

regulation 10(Kha) of the Probidhanmala, 2009 the plaintiff was not

entitled to be nominated as a founder member. The voter list so

published by defendant No. 1 is wrong, and the plaintiff is entitled to

be included as a founder member and hence the suit.

Defendant Nos. 1-2 and 11 contested the suit by filing a written

statement denying the averments made in the plaint contending, inter

alia, that the case is not maintainable in its present form and there is



no cause of action for filing the suit, the case is barred by limitation and

that of the defect of parties. The defendants further stated that the

plaintiff's father Mohsin Uddin was never a founder member of the

school, rather; it was Mohi Uddin, the uncle of the plaintiff was a

founder member of the school and during that time, the plaintiff was

appointed Headmaster of the school. After the death of Mohi Uddin,

one Auorongojeb was elected the Chairman of the School Committee.

From 2008 to 2011, none of the legal heirs of Mohsin Uddin and Mohi

Uddin was included in the voter list as a founder member. In 2011,

when the plaintiff was the Headmaster of the school he prepared a

voter list on 27.01.2011 where he did not include any of the names of

the legal heirs of Mohsin Uddin or Mohi Uddin as a founder member.

The plaintiff’s father’s name was inserted in the resolution dated

10.05.1962 of the Managing Committee of the school by manipulating

the same, and in the resolution dated 08.10.1965; the word ‘life

member’ was included by manipulation. But now as per law the legal

heir of a founder member is not entitled to be included in the voter list

as a founder member and as such, the suit is liable to be dismissed with

cost.



During the trial, the plaintiff examined 01 witness and produced

documentary evidence, and on the other hand, the defendant also

examined 01 witness and produced documentary evidence to prove

their respective cases.

After the conclusion of the trial, the learned Senior Assistant

Judge, Sadar, Panchagarh by his judgment and decree dated

20.01.2015 decreed the suit on the contest against defendant Nos. 1, 2,

& 11, and ex-parte against the rest without cost.

Being aggrieved by the said impugned judgment and decree

dated 20.01.2015 the defendant as the appellants preferred an appeal

before the learned District Judge, Panchagarh, and the same was

numbered as Other Appeal No. 05 of 2015. After hearing the appeal the

learned District Judge by his judgment and decree dated 13.09.2015

allowed the appeal by setting aside those of the Trial Court and sent

back the case on remand for fresh trial with the handwriting expert

opinion of the handwriting of the plaintiff.

Being aggrieved by the said impugned judgment and decree

dated 13.09.2015 the plaintiff as the petitioner had preferred Civil

Revision No. 4915 of 2015 before this Court, and after hearing the



same this Court sent back the case on remand to the appellate court

below to decide all the relevant issues with the handwriting expert

opinion of the handwriting of the plaintiff.

On remand, after hearing the appeal afresh the learned District

Judge, Panchagrh by his judgment and decree dated 25.10.2021

disallowed the appeal on the contest by affirming those of the Trial

Court.

Being aggrieved by and dissatisfied with the said impugned

judgment and decree dated 25.10.2021 defendant No. 11 as the

petitioner had preferred this civil revision before this Court and

obtained the instant Rule.

Anyway, Mr. Haripada Barman, the learned Advocate appearing

on behalf of defendant No. 11-petitioner submits that the school in

question was established in 1962, and the plaintiff’s uncle Mohi Uddin

was the founder member of the school till his death and after his death,

neither of his heirs' name nor the plaintiff's name was included in the

voter list as the founder member till 2011. He also submits that the

plaintiff was the Headmaster of the school and during his period he

made a voter list on 27.01.2011 wherein he did not include his father’s



name in the voter list as the founder member, which indicates that his
father was not the founder member of the school at all. He goes on to
submit that the plaintiff manipulated the resolution dated 15.10.1962
and inserted his father’s name therein as the founder member of the
school during his tenure. He further submits that it appears from the
resolutions (Exhibit-Ka-3) that the original resolutions were written
by using a ‘fountain pen’ but the insertion of the plaintiff’s father’s
name was written therein by using a ‘ball pen’ which indicates the

manipulation in the resolutions.

He lastly submits that under regulation 10(Kha) of the gifis @
T NS Bl @6, Maesa (Wi ¢ Tn NG e @Rea B afosiee
sTofefe 3G @ Witafer FD) gfdiei-2005 there is no provision to fill up the
post of a founder member by way of inheritance unless otherwise
mentioned in a registered deed executed by the founder himself, that is to
say, without any registered deed executed by the founder imposing
conditions none can claim himself as the founder member by way of

inheritance.



Per contra, Mr. Md. Zulfiquer Matin, the learned Advocate

appearing for plaintiff-opposite party No. 1 submits that the resolution

dated 08.10.1965 is a 30-year-old document which is not manipulated and

therefore, both the Courts below rightly decreed the suit. He further

submits that the provision ‘registered deed’ as mentioned in regulation

10(Kha) of the Probidhanmala, 2009 relates to land registration but the

predecessor of the plaintiff donated money in establishing the school, and

as per section 60 of the Code of Civil Procedure, 1908 money is also a

property, but since money is a moveable property therefore, above

provision of registration is not necessary. In the case in hand, the school

authority admits accepting money from the predecessor of the plaintiff as

such, the provision ‘registered deed’ as mentioned in the said regulation

10(Kha) would not be applicable in respect of the donation of money. He

goes on to submit that the defendant produced the exhibited documents

before the Court as a custodian of those documents and therefore, the

defendant is liable to explain the alleged manipulation. He lastly submits

that both the Courts below on concurrent findings decreed the suit and

there is nothing to interfere with the same as such, the Rule is liable to be

discharged.



Heard the learned Advocates of the contending parties and have

perused the materials on record. It appears that the present opposite party

No. 1 as the plaintiff filed the instant suit praying for a declaration that he

1s entitled to be included in the voter list of the election of the School

Managing Committee as a founder member, which was decreed on

20.01.2015 on the contest against defendant Nos. 1, 2 & 11, and ex-parte

against the rest without cost. Being aggrieved by the same the defendants

preferred an appeal before the learned District Judge, Panchagarh, and the

same was numbered as Other Appeal No. 05 of 2015. After hearing the

appeal the learned District Judge by his judgment and decree dated

13.09.2015 allowed the appeal by setting aside those of the Trial Court and

sent back the case on remand for fresh trial with the handwriting expert

opinion of the handwriting of the plaintiff. Against which the plaintiff as

the petitioner had preferred Civil Revision No. 4915 of 2015 before this

Court, and after hearing the same this Court sent back the case on remand

to the Appellate Court below to decide all the relevant issues on discussion

all the questions of facts and law along with the handwriting expert opinion

of the handwriting of the plaintiff. On remand, after hearing the appeal

afresh the learned District Judge, Panchagarh by his impugned judgment

and decree dated 25.10.2021 disallowed the appeal on the contest affirming
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those of the Trial Court holding, amongst others, that “-----(FegeeT™ 327 © 7

o & @ae & Site Al Expert 3RS 2303 AR S@WIECSS W6 (@491 TR |

TS AT N FE 246! W9 wmers @2 fan g AlSe Ot Sl
TMeiey BfACe 79N =W W2 |-----; and thereby the learned Judge of the

Appellate Court below disobeyed the direction of this Court concerning
obtaining the expert opinion of the handwriting of the plaintiff, and
examined the resolutions in question by his bear eyes, which is not
desirable in any manner whatsoever. On going through the resolutions in
question (Exhibit-Ka-3) it appears that the original resolution dated
10.05.1962 was written by using the ‘fountain pen’ but the insertion of the
plaintiff’s father’s name therein was written by using a ‘ball pen’ and in the
resolution dated 08.10.1965 the word ‘Ajibon’ has been inserted which
proves the manipulation in the resolutions. On top of that, the learned
Judge of the Appellate Court below misunderstood the provision of
regulation 10 (Kha) of the M«wfi<s ¢ T% Wi Fat @S, Faee@ (Mol ¢

T TOiNe SEE @RS # 1 afevie el afe 8 At ShEG) afdse-

005, in passing the judgment. The above provision is quoted hereinafter

below for ready reference-
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“So | YWy b (OBIHSR- @™ 8 8 4 @3 & @ AT IWH AW
et fde afETtR (7 7Fa AW @Fee (SBIEd fRaqel (ot Aifsa, qads-

(F) @F @TE @ TGS TT AW Ko oge 28W@ (7 @A 2ATeF
SIIIGE MAFRATP (©IG AT (LI A,

(¥) 9T LfSHTel G (OB 2303

O S AE (@, (I e SDTOR TPIre SR (FI TeABIER OB

ef oot @R o7 23R SR w0 s

SRS X A (7, B AT TR 2841 WS A (Tl @ifenre] Te

TR ¢ % MRE S@ @R @RSl #[ efspme a3t 7 m wiF

@S @EFEFS nle fogads @ =S e T =€ T A1,

() G WSl AW Fere GIG wiel MO (SbINIR (@@ fofq @

G WY A TPM W FEACRT T GRIMR &) @Re AR @3 976w

G ATS! TR SERE (SIBIEFE 21fFeas

O M AP (A, (BN WG WS T T ORI (Pl TSI

oI et Teaifiar @ vl @it o 233 SR e e

RS *$ AF (@, 93 AR TR 28IF RS #7F (T WSl FoF

TR 3 TH TS SRR @FF @RS FE afevie e sl At

T A S @GP wlere fog 749 (@ *1$ Afee Te xS i

RIIEICH
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(¥) @IS iy aFem sfceRs e fofd sfcers it @@ aFew

CSBIR foTMea o1y 221”7

On a plain reading of the said provision it appears that there is no
scope to fill up the post of a founder member by way of inheritance unless
otherwise mentioned in a registered deed executed by the founder himself,
that is to say, without any registered deed executed by the founder
imposing conditions no one can claim himself as a founder member by way
of inheritance. Admittedly, there is no such registered deed in the instant
case. But the learned Appellate Court Judge misinterpreted the provision
and passed the impugned decree holding that “-----> 7 @m! Fiferdt RwreiE=
ob-So0-b¢ s SIfftdd we 7 EEEH % I W2 9 fofF @-vifa foar afs
AR So(¥) Wl ©% BT 1---; and thereby committed an error of law
occasioning a failure of justice.

However, at the time of hearing the Rule, the learned Advocate for
the opposite party raised the issue of locus standi of the petitioner in filing
the instant civil revision. But the learned Advocate for the petitioner by
filing a supplementary affidavit submits that the petitioner was empowered
to file the instant civil revision by resolution dated 04.08.2021 of the then

School Managing Committee, which was mentioned in the cause title of the
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instant civil revision petition at the time of filing the same. I have gone

through the concerned resolution and found substance in the submission

made by the learned Advocate for the petitioner; as such the issue so raised

by the learned Advocate for the opposite party falls through.

Given the above, I find substance in the submissions made by the

learned Advocate for the petitioner, and merit in the Rule. Accordingly, the

Rule succeeds.

As a result, the Rule is made absolute without cost.

Stay vacated.

The impugned judgment and decree dated 25.10.2021 passed by the

learned District Judge, Panchagarh in Other Appeal No. 05 of 2015

disallowing the appeal by affirming the judgment and decree dated

20.01.2015 passed by the learned Senior Assistant Judge, Sadar,

Panchagarh in Other Suit No. 22 of 2013 decreeing the suit is hereby set-

aside, and the original suit is dismissed on the contest without cost.

Let a copy of this judgment along with the Lower Court Records be

sent to the Court below at once.

(TUHIN BO)



