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On an application under Article 102 of the Constitution of the 

People’s Republic of Bangladesh, a Rule Nisi was issued in the 

following terms: 

 “Let a Rule Nisi be issued calling upon the 

Respondents to show cause as to why the Order dated 

24.07.2004 passed by the Respondent No. 2 in Case No. 

4-6/2004 Appeal (Chittagong) (as contained in 

Annexure-‘K’) dismissing the appeal and thereby 

affirming the Order dated 12.12.2001 passed by the 

Respondent No. 3 in Miscellaneous Appeal No. 157 of 

1996 in dismissing the appeal and thereby affirming the 

order passed by the respondent’s land as abandoned 

property in Miscellaneous Case No. 26/1994-95 should 

not be declared to have been made without lawful 

authority and is of no legal effect and / or pass such other 

or further order or orders as to this Court  may seem fit 

and proper.” 

                          
The facts, as stated in the writ petition, in brief, are that one 

Jogesh Chandra Roy was the owner of the case property situated at 

Pingola Mouza under Potiya Police Station in the District of 

Chattogram. Upon his death, he left behind his only son Purnendu 

Bikash Roy, two daughters-in-law, namely, Parul Bala Roy and Parul 

Kushum Roy, and one grandson, namely, Hrishikesh Roy who 

inherited the case property. Subsequently, Hrishikesh Roy 

relinquished his share in favor of his two aunts. Thereinafter, Parul 

Bala Roy and Parul Kushum Roy, as the plaintiffs instituted Other 

Class Suit No. 11 of 1962 in the Court of 2nd Subordinate Judge, 
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Chottogram against the said Hrishikesh Roy, seeking a declaration of 

their title to the property. The suit was disposed of on compromise 

and a compromise decree was passed on 02.11.1962. Subsequently, 

during her lifetime, Parul Bala Roy executed a registered ‘Will’ on 

10.11.1969 in favour of Parul Kushum Roy, bequeathing her share in 

the case property to the latter to take effect upon her death. 

Accordingly, after death of Parul Bala Roy, Parul Kushum Roy filed 

an application on 14.11.1978 for probate of the said ‘Will’, which was 

duly allowed. 

While Parul Kushum Roy was in peaceful possession and 

enjoyment of the said property, a portion thereof was erroneously 

enlisted as vested property. Challenging such enlistment, Parul 

Kushum Roy filed Writ Petition No. 73 of 1986 before the High Court 

Division and obtained a Rule, which was subsequently made absolute 

by the judgment and order dated 22.03.1987. The Government 

preferred Civil Petition for Leave to Appeal No. 75 of 1987 against 

the said judgment, but the same was dismissed on 09.06.1987. 

Thereafter, Parul Kushum Roy and the petitioner constituted a Trust, 

namely, “Jogesh Chandra Roy Memorial Trust” by a registered 

deed being Deed No. 3699 dated 08.10.1988, and vested 8.15 

decimals of land situated at Mouja Paraikora, Upazila Anwara, 

District Chattogram in the said ‘Trust’. Subsequently, by a registered 

sale deed being Deed No. 4593 dated 28.08.1989, Parul Kushum Roy 

transferred the case land measuring 7.59 acres in favour of the said 
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‘Trust’ and delivered possession thereof. Thereafter, the Trust 

established “Jogesh Chandra Roy Memorial Trust Technical and 

Business Management College” on the said land. A temple and a 

cremation ground were also established thereon. 

Thereafter, Respondent No. 8, who was the then Chairman of 

the local Union Parishad, submitted an application dated 07.08.1995 

before the Upazila Nirbahi Officer (Respondent No. 6), praying for 

allotment of the case land in his favour. Pursuant thereto, Respondent 

No. 7 initiated then Miscellaneous Case No. 26/94-95 and by order 

dated 28.11.1995, declared 7.78 acres of the case land to be 

abandoned property. Subsequently, by order dated 01.07.1996, 

Respondent No. 5 declared the said property to be khas land, which 

order was approved by Respondent No. 4 on 03.07.1996. Being 

aggrieved thereby, the petitioner then preferred Miscellaneous Appeal 

No. 157 of 1996 before the Respondent No. 3 against the order of 

Respondent No. 4. However, by order dated 12.12.2001, Respondent 

No. 3 dismissed the said Appeal. Challenging the said order, the 

petitioner preferred an Appeal before the Respondent No. 2, the 

Bhumi Appeal Board, which was also dismissed by the impugned 

order dated 24.07.2004. Being left no other efficacious remedy, the 

petitioner filed the present writ petition challenging the order dated 

24.07.2004 and obtained the Rule. 

At the time of issuance of the Rule, the respondents were 

restrained, by an order of temporary injunction, from disturbing the 
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peaceful possession of the petitioner over the case land and from 

transferring the same until disposal of the Rule. 

The Rule was opposed by the Respondent No. 4, who filed an 

affidavit-in-opposition denying the material averments made in the 

writ petition. The substance of the statements made in the affidavit-in 

opposition is that the petitioner’s claim of title is founded upon 

registered Sale Deed No. 4593 dated 28.08.1989. It is contended that 

the said deed itself recites that the scheduled property had earlier been 

dedicated as debottar property by a Debottar Arponnama dated 

02.11.1979. Since no prior permission for the transfer of the debottar 

property had been obtained, the sale deed dated 28.08.1989 did not 

confer any valid title upon the petitioner. It has further been asserted 

that the case land was illegally transferred to the petitioner by the said 

sale deed. According to the respondent, as  Parul Kushum Roy died 

leaving behind no legal heirs, the government lawfully initiated 

Miscellaneous case No. 26/94-95 under section 92 of the State 

Acquisition and Tenancy Act, 1950. It is therefore, contended that the 

petitioner has no locus standi to maintain the present writ petition, as 

no valid title passed to it  under the sale deed dated 28.08.1989. 

Accordingly, Respondent No. 4 has prayed for discharge of the Rule. 

Mr. Shuvra Chakravorty, the learned Advocate, appearing for 

the petitioner, submits that the impugned order has been passed 

without lawful authority and is of no legal effect. He contends that, in 

Writ Petition No. 73 of 1986, it was conclusively established that 
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Parul Kushum Roy, the original owner of the case land, remained a 

citizen of the then East Pakistan and never abandoned the property. 

Therefore, according to the learned advocate, the subsequent 

declaration of the case land as khas land of the Government by the 

impugned orders is totally illegal and without jurisdiction. He further 

submits that section 92 of the State Acquisition and Tenancy Act, 

1950 has no application to the facts of the present case, as the 

essential precondition for invoking the said provision, namely, 

abandonment of the property by its owner is wholly absent. He argues 

that Respondent No. 2 failed to appreciate that the case land is not 

abandoned property; rather, it has been continuously utilized for 

various charitable, religious, educational and social purpose through 

the “Jogesh Chandra Roy Memorial Trust.” He further submits that 

the case land was wrongly declared as khas land at the instance of the 

Respondent No. 8, the then Chairman of the local Union Parishad,  

who had earlier applied for allotment of the  land in his own favour. 

According to him, the impugned proceedings were initiated and 

concluded under the undue influence of the Respondent No. 8, 

rendering the impugned orders arbitrary and mala fide. On these 

grounds, the learned Counsel for the petitioner prays for the Rule to 

be made absolute.  

Conversely, Mr. M. Mohiuddin Yusuf, the learned Deputy 

Attorney General, appearing for the Respondent Nos. 1-7, submits 

that, according to the recitals contained in the registered sale deed 
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dated 28.08.1989, the case land had already been dedicated as 

debottar property by a Debottar Arponnama dated 02.11.1979. As 

such Parul Kusum Roy had no authority to transfer the said property 

and consequently the sale deed dated 28.08.1989 did not confer any 

valid title upon the petitioner. Accordingly, the petitioner has no locus 

standi to maintain the present writ petition. He further submits that the 

case land was correctly declared as khas land of the Government 

under section 92 of the State Acquisition and Tenancy Act, 1950 as 

Parul Kushum Roy died leaving behind no legal heirs and there 

remained no lawful owner of the property. He, therefore, contends 

that the impugned orders suffer from no legal infirmity warranting 

interference by this Court. On the aforesaid grounds, the learned 

Deputy Attorney General prays for discharge of the Rule. 

Learned Advocate, Mr. Mokbul Ahmed, appearing on behalf of 

Respondent No. 8, adopts the submissions advanced by the learned 

Deputy Attorney General and further submits that the case land has 

rightly been declared as khas land of the Government. He contends 

that the Respondent No. 8 is in lawful possession of the case land as a 

lessee under the Government. He further submits that the petitioner 

has acquired no title to the case land and, therefore, has no locus 

standi to file this petition. Accordingly, he prays that Rule be 

discharged. 

We have heard the learned Advocates of both sides, perused the 

application and affidavit-in-opposition and the Annexures thereto. 
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It appears that the petitioner claims title to the case land on the 

basis of a registered sale deed dated 28/08/1989, purportedly executed 

by Parul Kusum Roy in its favour. A copy of the said deed has been 

annexed to the writ petition as Annexure- ‘H’. A perusal of the 

recitals of the said deed reveals that it states, inter alia, as follows: 

 

“eZ©gvb Zckxj ewb©Z Rwgi LwZqvb ’̄ Avi. Gm. 554 I 555 `v‡M 

eZ©gvb Kejv `vÎxi ewY©Z c~e© cyyiæ‡li Z_v †`Iqvb ‰e`¨bv_ KZ…©K 

¯’vwcZ ỳBwU Kvjx gw›`i w¯’Z Av‡Q Ges D³ Kvjx gw›`ivw`i Zver kvmb 

msiÿY Ges ˆ`bw›`b †mev, c~Rv BZ¨vw` †hv‡Mk P› ª̀ iv‡qi g„Z ÿi ci 

eZ©gvb Kejv `vÎx GKK fv‡e wbe©vn Kwiqv Avwm‡Z‡Qb Ges eZ©gvb 

Zcwkj ewY©Z m¤úwË Ges Acivci K‡ZK m¤úwËi Zver Avq nB‡Z 

†ewkifvM Ask wZwb D³ ỳBwU Kvjx evwoi lrZ¡­hrZ Ges ¯’vwcZ 

Kvjxi †mev c~Rv cwiPvjbvi Ll¡l e¨vcv‡i wbe©vn Kwiqv Avwm‡Z‡Qb| 

eva©K¨ RwbZ Kvi‡Y Ges kvixwiK Amy¯’Zvi `iæY Ges cÖvqk: Zvnv‡K 

kn‡i _vwK‡Z nq weavq Ges MÖv‡g _vwKqv Kvjx gvZvi †mev c~Rv BZ¨vw` 

h_vh_ fv‡e †`Lvk~bv Kiv BZ¨vw` Zvnvi c‡ÿ Amyweav cwijwÿZ nIqvq 

wZwb Zvnvi ¯̂M©xq k̂ïi Z_v cÖqvZ †hv‡Mk P› ª̀ ivq evnv ỳi KZ…©K Zvnvi 

wbKU Rxeb mvqv‡ý e¨³ B”Qv Abymv‡i myPviæfv‡e D³ Kvjx evox 

ms¯Kvi Ges †givg‡Zi Rb¨ Ges wbZ¨ ˆbgwËK c~Rv h_vh_fv‡e 

cwiPvjbvi Rb¨ ¯Ẑ: cÖe„Ë fv‡e wZwb ¢hMZ 02-11-79 Bs‡iRx Zvwi‡L 

GKwU †`‡evËi Ac©bbvgvI K‡ibz ¢L¿º aà¡l¡ c£OÑ¢ce fkÑ¿º ¢a¢e ®L¡e 

p¤gm m¡i L¢l­a f¡­le e¡C ¢hd¡u hl’ Eš² ®c­h¡šl e¡j¡u h¢ZÑa 

hÉ¢š²N­Zl j­dÉ L­aL hÉ¢š²l kb¡kb L¡­Sl fË¢a Ae£q¡l cl©Z j¢¾cl 

fË¡u dÄw­pl ¢c­L k¡C­a­R ®c¢Mu¡ Ef¡u ¢hq£e qCu¡ Eš²l©f ®~hd L¡lZ 

pq Afl¡fl HL¡¿¹ ®~hd fË­u¡Se ab¡ a¡q¡l üNÑax nÄöl J ü¡j£l 

CµR¡e¤p¡­l Eš² L¡m£ j¢¾cl ÙÛ¡u£i¡­h f¡L¡ ¢ejÑ¡Z L¢lh¡l ¢e¢jš Hhw 

Cq¡l kb¡kb nË£hª¢Ü L¢lh¡l ¢e¢jš Hhw fËu¡a nÄöl J ü¡j£l ¢e­cÑ¢na 

Afl¡fl djÑ£u L¡kÑ¡¢cl kb¡kbi¡­h pj¡d¡ Ll¡l ¢e¢jš Hhw a¡q¡­­cl 

¢Qa¡-j¢¾cl¡¢cl kb¡kbi¡­h ¢ejÑ¡Z J pwú¡l p¡d­e ÙÛ¡u£ Ll­Zl ¢e¢jš 
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Hhw HC hªÜ hu­p a¡q¡­cl f¡l­m±¢LL BaÈ¡l pcÚN¢al ¢e¢jš ®no 

L¡kÑ¡¢c ¢eS q­Ù¹ kb¡kbi¡­h pj¡d¡ L¢lu¡ k¡Ch¡l ¢e¢jš Hhw A¢dL¿º HC 

hªÜ hu­p hÉ¢š²Na MlQ¡¢c ¢ehÑ¡­ql ¢e¢jš Eš² pÇf¢š ¢hœ²­ul HL¡¿¹ 

fË­u¡Se£ua¡ Efm¢ì L¢lu¡ aâ²f CµR¡ fËL¡n L¢l­m ®k¡­Nn Q¾cÐ l¡u 

®j­j¡¢lu¡m VÊ¡­ØVl f­r haÑj¡e ®Qu¡ljÉ¡e ab¡ Bmq¡SÆ BMa¡l¦‹¡j¡e 

®Q±d¤l£ L¢j¢Vl pÇj¢a J ¢pÜ¡¿¹ ®j¡a¡­hL Eš² S¡uN¡ VÊ¡­ØVl f­r œ²u 

L¢l­a BNËq fËL¡n Ll¡u L­b¡fLb­e Cq¡l h¡S¡l i¡J j§mÉ 

=98,000.00/- (BV¡eîC q¡S¡l) V¡L¡ ¢ÙÛla­l f­Zl a¡hv V¡L¡ AcÉ 

p¡r£ p¡r¡v q¡¢Sl¡ jS¢m­n 2u fr Lhm¡ c¡œ£ N¢Zu¡ h¤¢Tu¡ f¡Cu¡ J 

mCu¡ Cq¡l pÇf§ZÑ fË¡¢ç ü£L¡­l 1j fr VÊ¡­ØVl hl¡h­l Aœ Lhm¡ 

pÇf¡c­e fË¢a‘¡, AwN£L¡l J ®O¡oZ¡ L¢l­a­Re ®k, afn£m h¢ZÑa 

pÇf¢š­a 2u f­rl kb¡kbi¡­h A¢SÑa k¡q¡ üšÅ p¡jbÑÉ J miÉ B­R a¡q¡ 

pÇf§ZÑ ¢ecÑ¡u, ¢e­cÑ¡o J ¢e¢hsi¡­h AcÉ qC­a 1j f­rl Efl haÑ¡CmzÓ 

 

Thus, it appears from the recitals of the sale deed that the 

executant, Purul Kusum Roy, had earlier executed a deed of religious 

endowment (Debottar Arponnama) in respect of the case land and, 

after about ten years of such endowment, executed the said sale deed 

dated 28.08.1989. It is well settled that once a property is validly 

dedicated as debottar property, the founder divests herself of 

ownership and the property vests in the Deity. Accordingly, if Parul 

Kusum Roy had in fact dedicated the case land by the Debottar 

Arponnama dated 02-11-1979, she ceased to have any saleable 

interest therein and could not validly transfer the property by the 

subsequent sale deed dated 28-08-1989. The recital of the sale deed 

itself indicates that Parul Kusum Roy had made a religious 

endowment of the property. Such an endowment, once validly created, 
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is ordinarily irrevocable. A Debottar property may be alienated only 

by the shebayat or lawful manager and that too only in exceptional 

circumstances, such as legal necessity or for the benefit of the Estate. 

However, the recitals of the sale deed do not disclose whether Purul 

Kusum Roy was acting in the capacity of a shebayat at the time of 

execution of the sale deed, whether the transfer was effected by her in 

that capacity or whether the deed of endowment dated 02.11.1979 

reserved any power of alienation in her favour. In the absence of such 

materials, it is difficult to ascertain how Parul Kusum Roy could 

lawfully transfer the debottar property by the sale deed dated 

28.08.1989. 

It may be noted that the petitioner has neither disclosed in the 

writ petition the fact that the case land had previously been dedicated 

as debottar property nor annexed the Debottar Arponnama dated 02-

11-1979, despite the same being specifically referred to in the recitals 

of the sale deed dated 28.08.1989. The said document is of vital 

importance for determining whether Parul Kusum Roy reserved any 

power to revoke the endowment or any right to retransfer the property, 

as well as for ascertaining the terms and conditions governing the 

endowment, the management of the Debottar Estate, and the powers 

conferred upon the shebayat. In the absence of the Debottar 

Arponnama, this Court is not in a position to determine the true nature 

and legal effect of the endowment or the authority, if any, of Parul 

Kusum Roy to execute the subsequent sale deed dated 28.08.1989. 
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Consequently, the petitioner’s claim of title to the case land remains 

seriously clouded and raises disputed question of title, which cannot 

conveniently be adjudicated in the exercise of writ jurisdiction under 

Article 102 of the Constitution. In the facts and circumstances of the 

case, we are of the view that no relief can be granted to the petitioner 

in the present writ petition unless and until its title to the case land is 

established before a competent Civil Court. 

At the same time, it may also be noted that the respondent’s 

claim that the case land is khas land of the Government does not 

appear, prima facie to rest on a sound legal foundation. According to 

the respondents, the case land became ownerless upon being 

abandoned and was; therefore, rightly declared khas land under 

section 92 of the State Acquisition and Tenancy Act, 1950. However, 

in the affidavit- in-opposition filed by Respondent No. 4, there is no 

specific assertion as to who the owner of the property was, nor has it 

been explained how or under what circumstances the property became 

abandoned so as to attract the provisions of section 92 of the Act. On 

the other hand, the petitioner has asserted that Jogesh Chandra Roy 

was the original owner of the case land and subsequently Parul 

Kusum Roy obtained the land as his successor in interest. In support 

of such claim, the petitioner has annexed various documents, marked 

as Annexures- ‘A’ to ‘F’ relating to the title and succession of Parul 

Kushum Roy. The respondents have not specifically or effectively 

controverted those documents. 
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It has already been observed that, according to the recital of the 

registered sale deed dated 28.08.1989 (Annexure- ‘H’), the case land 

had previously been dedicated as debottar property. Significantly, the 

impugned orders themselves also acknowledge the existence of such 

debottar endowment. In particular, Respondent No. 3, the Additional 

Divisional Commissioner (Revenue), in his order dated 12.12.2001, 

made the following observation: 

 

“bw_ `„‡ó †`Lv hvq bvwjkx i¢̈j­a K‡qKevi m‡iRwg‡b Z`šÍ nBqv‡Q| 

cÖwZ‡e`‡b D‡jøL Kiv nq †h, †`‡evËi m¤úwË miKv‡ii webv AbygwZ‡Z 

n¯ÍvšÍi †hvM¨ b‡n weavq weµq I †g‡gvwiqvj Uªvó MVb A‰ea wfwËnxb I 

‡eAvBbx weavq ivóªxq AwaMÖnY I cÖRv¯Ë̂¡ AvB‡bi weavb Abyhvqx miKvix 

Lvm LwZqv‡b Avbv nBqv‡Q|Ó (Annexure- ‘J’) 

 

Respondent No. 2 has recorded substantially the same findings 

in the impugned order dated 24-7-2004 (Annexure- ‘K’).Moreover, in 

the affidavit-in-opposition; Respondent No. 4 also admitted that the 

case land is debottar property. If the property had, in fact, been 

validly dedicated as debottar property, it could not, in law, be 

regarded as abandoned or ownerless so as to attract the provisions of 

section 92 of the State Acquisition and Tenancy Act, 1950. A 

Debottar property is permanently dedicated to a Hindu deity or 

religious institution for religious or charitable purposes. Under Hindu 

law, upon a valid dedication, the ownership of the property vests in 

the deity, which is recognized in law as a juristic person. 
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Consequently, the property cannot be treated as ownerless or 

abandoned merely because the founder or the shebayat dies or leaves 

no legal heirs. Prima facie, therefore, the inclusion of such property as 

khas land on the footing that it was abandoned or without an owner 

does not appear to be legally sustainable. Moreover, in the order dated 

28-12-95, Respondent No. 6 observed as follows: 

 

“ewb©Z Rwg‡Z Aew ’̄Z dÄs‡mv¤§yL GKwU gw›`‡i (Kvjxgw›`i) Kg©iZ 

c~Rvix GK e„× Rvbvb †h Kw_Z ‡hv‡Mk P› ª̀ ivq †g‡gvwiqvj Uªv‡ói †Kvb 

†jvK KLbI m¤úwË ®cM¡-öe¡u Av‡m bvB|Ó [Annexure- ‘I (1)’] 

 

Thus, it appears from the aforesaid order that a temple exists on 

the case land and that religious worship is regularly performed there. 

These facts lend support to the conclusion that the property has been 

dedicated for religious purposes and continues to be used accordingly. 

In such circumstances, the case land cannot, prima facie, be regarded 

as abandoned or ownerless so as to justify its inclusion as khas land 

under section 92 of the State Acquisition and Tenancy Act, 1950. 

Having considered the facts and circumstances of the case, we 

are of the view that, as the petitioner’s title to the case property 

remains disputed and clouded, the Rule is devoid of merit. At the 

same time, since the inclusion of the case property as khas land of the 

Government has been held to be unlawful, we are of the opinion that, 

the ends of justice would be sufficiently served, if the Rule is disposed 

of with the following observations and directions: 
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1. The inclusion of the case land as khas land of the 

Government through Miscellaneous Case No. 26 of 

1994-95 under Section 92 of the State Acquisition and 

Tenancy Act, 1950 is without lawful authority and has 

no legal effect. 

2. Until and unless title to the case land is otherwise 

determined by a competent Civil Court having 

jurisdiction, the said land shall be treated as debottar 

property dedicated to Kali Temple established 

thereon. 

3. In the absence of Shebayat of the Deity and the 

debottar property, the Deputy Commissioner, 

Chattogram is directed to appoint a Shebayat in 

consultation with at least 5 (five) leading Shebayats or 

priests of the Temples in the concerned Upazila. 

With these observations and direction, the Rule is disposed of 

without any order as to costs. 

The order of temporary injunction passed at the time of 

issuance of the Rule stands vacated.  

Communicate this judgment and order at once.  

 

Md. Iqbal Kabir, J:        

    I agree. 

 
 
 
 
 
 
 
 
 
 
  


