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S. M. Saiful Islam, J:




On an application under Article 102 of the Constitution of the
People’s Republic of Bangladesh, a Rule Nisi was issued in the
following terms:

“Let a Rule Nisi be issued calling upon the
Respondents to show cause as to why the Order dated
24.07.2004 passed by the Respondent No. 2 in Case No.
4-6/2004 Appeal (Chittagong) (as contained in
Annexure-‘K’) dismissing the appeal and thereby
affirming the Order dated 12.12.2001 passed by the
Respondent No. 3 in Miscellaneous Appeal No. 157 of
1996 in dismissing the appeal and thereby affirming the
order passed by the respondent’s land as abandoned
property in Miscellaneous Case No. 26/1994-95 should
not be declared to have been made without lawful
authority and is of no legal effect and / or pass such other
or further order or orders as to this Court may seem fit

and proper.”

The facts, as stated in the writ petition, in brief, are that one
Jogesh Chandra Roy was the owner of the case property situated at
Pingola Mouza under Potiya Police Station in the District of
Chattogram. Upon his death, he left behind his only son Purnendu
Bikash Roy, two daughters-in-law, namely, Parul Bala Roy and Parul
Kushum Roy, and one grandson, namely, Hrishikesh Roy who
inherited the case property. Subsequently, Hrishikesh Roy
relinquished his share in favor of his two aunts. Thereinafter, Parul
Bala Roy and Parul Kushum Roy, as the plaintiffs instituted Other

Class Suit No. 11 of 1962 in the Court of 2™ Subordinate Judge,
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Chottogram against the said Hrishikesh Roy, seeking a declaration of
their title to the property. The suit was disposed of on compromise
and a compromise decree was passed on 02.11.1962. Subsequently,
during her lifetime, Parul Bala Roy executed a registered ‘Will’ on
10.11.1969 in favour of Parul Kushum Roy, bequeathing her share in
the case property to the latter to take effect upon her death.
Accordingly, after death of Parul Bala Roy, Parul Kushum Roy filed
an application on 14.11.1978 for probate of the said ‘Will’, which was
duly allowed.

While Parul Kushum Roy was in peaceful possession and
enjoyment of the said property, a portion thereof was erroneously
enlisted as vested property. Challenging such enlistment, Parul
Kushum Roy filed Writ Petition No. 73 of 1986 before the High Court
Division and obtained a Rule, which was subsequently made absolute
by the judgment and order dated 22.03.1987. The Government
preferred Civil Petition for Leave to Appeal No. 75 of 1987 against
the said judgment, but the same was dismissed on 09.06.1987.
Thereafter, Parul Kushum Roy and the petitioner constituted a Trust,
namely, “Jogesh Chandra Roy Memorial Trust” by a registered
deed being Deed No. 3699 dated 08.10.1988, and vested 8.15
decimals of land situated at Mouja Paraikora, Upazila Anwara,
District Chattogram in the said ‘Trust’. Subsequently, by a registered
sale deed being Deed No. 4593 dated 28.08.1989, Parul Kushum Roy

transferred the case land measuring 7.59 acres in favour of the said
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‘Trust’” and delivered possession thereof. Thereafter, the Trust
established “Jogesh Chandra Roy Memorial Trust Technical and
Business Management College” on the said land. A temple and a
cremation ground were also established thereon.

Thereafter, Respondent No. 8, who was the then Chairman of
the local Union Parishad, submitted an application dated 07.08.1995
before the Upazila Nirbahi Officer (Respondent No. 6), praying for
allotment of the case land in his favour. Pursuant thereto, Respondent
No. 7 initiated then Miscellaneous Case No. 26/94-95 and by order
dated 28.11.1995, declared 7.78 acres of the case land to be
abandoned property. Subsequently, by order dated 01.07.1996,
Respondent No. 5 declared the said property to be khas land, which
order was approved by Respondent No. 4 on 03.07.1996. Being
aggrieved thereby, the petitioner then preferred Miscellaneous Appeal
No. 157 of 1996 before the Respondent No. 3 against the order of
Respondent No. 4. However, by order dated 12.12.2001, Respondent
No. 3 dismissed the said Appeal. Challenging the said order, the
petitioner preferred an Appeal before the Respondent No. 2, the
Bhumi Appeal Board, which was also dismissed by the impugned
order dated 24.07.2004. Being left no other efficacious remedy, the
petitioner filed the present writ petition challenging the order dated
24.07.2004 and obtained the Rule.

At the time of issuance of the Rule, the respondents were

restrained, by an order of temporary injunction, from disturbing the
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peaceful possession of the petitioner over the case land and from
transferring the same until disposal of the Rule.

The Rule was opposed by the Respondent No. 4, who filed an
affidavit-in-opposition denying the material averments made in the
writ petition. The substance of the statements made in the affidavit-in
opposition is that the petitioner’s claim of title is founded upon
registered Sale Deed No. 4593 dated 28.08.1989. It is contended that
the said deed itself recites that the scheduled property had earlier been
dedicated as debottar property by a Debottar Arponnama dated
02.11.1979. Since no prior permission for the transfer of the debottar
property had been obtained, the sale deed dated 28.08.1989 did not
confer any valid title upon the petitioner. It has further been asserted
that the case land was illegally transferred to the petitioner by the said
sale deed. According to the respondent, as Parul Kushum Roy died
leaving behind no legal heirs, the government lawfully initiated
Miscellaneous case No. 26/94-95 under section 92 of the State
Acquisition and Tenancy Act, 1950. It is therefore, contended that the
petitioner has no locus standi to maintain the present writ petition, as
no valid title passed to it under the sale deed dated 28.08.1989.
Accordingly, Respondent No. 4 has prayed for discharge of the Rule.

Mr. Shuvra Chakravorty, the learned Advocate, appearing for
the petitioner, submits that the impugned order has been passed
without lawful authority and is of no legal effect. He contends that, in

Writ Petition No. 73 of 1986, it was conclusively established that
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Parul Kushum Roy, the original owner of the case land, remained a
citizen of the then East Pakistan and never abandoned the property.
Therefore, according to the learned advocate, the subsequent
declaration of the case land as khas land of the Government by the
impugned orders is totally illegal and without jurisdiction. He further
submits that section 92 of the State Acquisition and Tenancy Act,
1950 has no application to the facts of the present case, as the
essential precondition for invoking the said provision, namely,
abandonment of the property by its owner is wholly absent. He argues
that Respondent No. 2 failed to appreciate that the case land is not
abandoned property; rather, it has been continuously utilized for
various charitable, religious, educational and social purpose through
the “Jogesh Chandra Roy Memorial Trust.” He further submits that
the case land was wrongly declared as khas land at the instance of the
Respondent No. 8, the then Chairman of the local Union Parishad,
who had earlier applied for allotment of the land in his own favour.
According to him, the impugned proceedings were initiated and
concluded under the undue influence of the Respondent No. 8§,
rendering the impugned orders arbitrary and mala fide. On these
grounds, the learned Counsel for the petitioner prays for the Rule to
be made absolute.

Conversely, Mr. M. Mohiuddin Yusuf, the learned Deputy
Attorney General, appearing for the Respondent Nos. 1-7, submits

that, according to the recitals contained in the registered sale deed
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dated 28.08.1989, the case land had already been dedicated as
debottar property by a Debottar Arponnama dated 02.11.1979. As
such Parul Kusum Roy had no authority to transfer the said property
and consequently the sale deed dated 28.08.1989 did not confer any
valid title upon the petitioner. Accordingly, the petitioner has no locus
standi to maintain the present writ petition. He further submits that the
case land was correctly declared as khas land of the Government
under section 92 of the State Acquisition and Tenancy Act, 1950 as
Parul Kushum Roy died leaving behind no legal heirs and there
remained no lawful owner of the property. He, therefore, contends
that the impugned orders suffer from no legal infirmity warranting
interference by this Court. On the aforesaid grounds, the learned
Deputy Attorney General prays for discharge of the Rule.

Learned Advocate, Mr. Mokbul Ahmed, appearing on behalf of
Respondent No. 8, adopts the submissions advanced by the learned
Deputy Attorney General and further submits that the case land has
rightly been declared as khas land of the Government. He contends
that the Respondent No. 8 is in lawful possession of the case land as a
lessee under the Government. He further submits that the petitioner
has acquired no title to the case land and, therefore, has no locus
standi to file this petition. Accordingly, he prays that Rule be
discharged.

We have heard the learned Advocates of both sides, perused the

application and affidavit-in-opposition and the Annexures thereto.
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It appears that the petitioner claims title to the case land on the
basis of a registered sale deed dated 28/08/1989, purportedly executed
by Parul Kusum Roy in its favour. A copy of the said deed has been
annexed to the writ petition as Annexure- ‘H’. A perusal of the

recitals of the said deed reveals that it states, inter alia, as follows:

“FEAN SR Ao TiNg AfSTTB . @A, ¢e8 8 ¢ee WA
TS I A AF© o AT O (ST WL T
Fifore 72 T W [Fe WAtz W32 8@ FEl Iwia SRR =F1e
FRTHY IR AN ORI, & Fofi Q@ 57 AR Yo A
IS I WA 9 ol iR s wificere @3z IewH
SAfRE Iffe e ¥ ToAPR FCeF TIfed SRR SR 28T
Qe s fofi T 73t e Afba Tweas aar Jifre
FEF ORI ol ARGEAR SR e SR s wibreres |
JEFT Tie FRCT G >R SPIFOR 7P IR AR: ORI
=12ea Qfece = R @R Al Afwdt S S G o Tosin
TARY O R S0 Fonfv SIRIT 0% Syt oifserfwe zenm
fofy Sz ¥ Wwa o A Q@I v T IR FeF ORI
WEFE GR (IO & @R ey Ties ser IS
ARG & T©: 28 i fof e 02-33-45 Ta&! wifary
G MEIST SHAFare FEw| 78 wriEl drdwe g fofd & iw
e e FRCO AT 72 [ [e T& @ered IR Il
Ffe e T FeF e IARY FER AfS oD vt I+
o YT e [izrere (RA THA REW 223 Tl Ty el
TZ ORI (IS (Y AT U ORE T Xug ¢ TN
TRIPNE T& I AWa e A fid sk [ e gac
3 ALY qYfa Il [ie 992 gare Ywa ¢ Tl Fme
SRR 4R S IR TG T [e 99 orReme
oo IS Fd ¢ JAEF Ave gl s e
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G @% J@ IWCT OROE ARCENSS SigE oo [fie o1
F e 203 ARSI T St 2R e @3 wifwg @2
T& AT ieere 4wl ez e Be wife Remm asie
AreARel Sofsife SR owel 3Rl ST FRC @AM b7 AW
G S T ¢ Pae reiEe & arRell JToa 0% &
IfACe War oM TR FERINHFAA TR IWR Bl Y+
=5,000.,00/- (SBITRE REH) Il GO 2t O} BT =My
AR AT Q&R TSI QT o FIe WAl Aifer IR #13A 3
wRA TR > ofife Fena S AF FIeS [ WG e
T offStel, SIS e (qrEe FRirerd @, e Affe
TGS T AT IARASIF SAfSre R Fg AL 8 7] AR O
syt v, foiTe e fRgei smy 230e S =it B+17 q1ee|”

Thus, it appears from the recitals of the sale deed that the
executant, Purul Kusum Roy, had earlier executed a deed of religious
endowment (Debottar Arponnama) in respect of the case land and,
after about ten years of such endowment, executed the said sale deed
dated 28.08.1989. It is well settled that once a property is validly
dedicated as debottar property, the founder divests herself of
ownership and the property vests in the Deity. Accordingly, if Parul
Kusum Roy had in fact dedicated the case land by the Debottar
Arponnama dated 02-11-1979, she ceased to have any saleable
interest therein and could not validly transfer the property by the
subsequent sale deed dated 28-08-1989. The recital of the sale deed
itself indicates that Parul Kusum Roy had made a religious

endowment of the property. Such an endowment, once validly created,
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is ordinarily irrevocable. A Debottar property may be alienated only
by the shebayat or lawful manager and that too only in exceptional
circumstances, such as legal necessity or for the benefit of the Estate.
However, the recitals of the sale deed do not disclose whether Purul
Kusum Roy was acting in the capacity of a shebayat at the time of
execution of the sale deed, whether the transfer was effected by her in
that capacity or whether the deed of endowment dated 02.11.1979
reserved any power of alienation in her favour. In the absence of such
materials, it is difficult to ascertain how Parul Kusum Roy could
lawfully transfer the debottar property by the sale deed dated
28.08.1989.

It may be noted that the petitioner has neither disclosed in the
writ petition the fact that the case land had previously been dedicated
as debottar property nor annexed the Debottar Arponnama dated 02-
11-1979, despite the same being specifically referred to in the recitals
of the sale deed dated 28.08.1989. The said document is of vital
importance for determining whether Parul Kusum Roy reserved any
power to revoke the endowment or any right to retransfer the property,
as well as for ascertaining the terms and conditions governing the
endowment, the management of the Debottar Estate, and the powers
conferred upon the shebayat. In the absence of the Debottar
Arponnama, this Court is not in a position to determine the true nature
and legal effect of the endowment or the authority, if any, of Parul

Kusum Roy to execute the subsequent sale deed dated 28.08.1989.
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Consequently, the petitioner’s claim of title to the case land remains
seriously clouded and raises disputed question of title, which cannot
conveniently be adjudicated in the exercise of writ jurisdiction under
Article 102 of the Constitution. In the facts and circumstances of the
case, we are of the view that no relief can be granted to the petitioner
in the present writ petition unless and until its title to the case land is
established before a competent Civil Court.

At the same time, it may also be noted that the respondent’s
claim that the case land is khas land of the Government does not
appear, prima facie to rest on a sound legal foundation. According to
the respondents, the case land became ownerless upon being
abandoned and was; therefore, rightly declared khas land under
section 92 of the State Acquisition and Tenancy Act, 1950. However,
in the affidavit- in-opposition filed by Respondent No. 4, there is no
specific assertion as to who the owner of the property was, nor has it
been explained how or under what circumstances the property became
abandoned so as to attract the provisions of section 92 of the Act. On
the other hand, the petitioner has asserted that Jogesh Chandra Roy
was the original owner of the case land and subsequently Parul
Kusum Roy obtained the land as his successor in interest. In support
of such claim, the petitioner has annexed various documents, marked
as Annexures- ‘A’ to ‘F’ relating to the title and succession of Parul
Kushum Roy. The respondents have not specifically or effectively

controverted those documents.
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It has already been observed that, according to the recital of the
registered sale deed dated 28.08.1989 (Annexure- ‘H’), the case land
had previously been dedicated as debottar property. Significantly, the
impugned orders themselves also acknowledge the existence of such
debottar endowment. In particular, Respondent No. 3, the Additional
Divisional Commissioner (Revenue), in his order dated 12.12.2001,

made the following observation:

‘i e el IR R $RNCe SRS AN TN AR |
aferanes Srard TN 7F (@, (CATed fe ISl [l srpifors
TS (@1 N2 [ R @ (it §iE 197 sy fofed @
ez [ 8T ke ¢ QErTg W U S
Qo7 S =T 23312 17 (Annexure- ‘J°)

Respondent No. 2 has recorded substantially the same findings
in the impugned order dated 24-7-2004 (Annexure- ‘K’).Moreover, in
the affidavit-in-opposition; Respondent No. 4 also admitted that the
case land is debottar property. If the property had, in fact, been
validly dedicated as debottar property, it could not, in law, be
regarded as abandoned or ownerless so as to attract the provisions of
section 92 of the State Acquisition and Tenancy Act, 1950. A
Debottar property is permanently dedicated to a Hindu deity or
religious institution for religious or charitable purposes. Under Hindu
law, upon a valid dedication, the ownership of the property vests in

the deity, which is recognized in law as a juristic person.
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Consequently, the property cannot be treated as ownerless or
abandoned merely because the founder or the shebayat dies or leaves
no legal heirs. Prima facie, therefore, the inclusion of such property as
khas land on the footing that it was abandoned or without an owner
does not appear to be legally sustainable. Moreover, in the order dated

28-12-95, Respondent No. 6 observed as follows:

“affe sfite wafge gome @3 afma (FEmfE) Fie
G GF o SN (T IR T 57 A7 CNRT GIeed (i
(=TI FITS TG (MLI-w=17 =IeT W12 1" [Annexure- ‘T (1)’]

Thus, it appears from the aforesaid order that a temple exists on
the case land and that religious worship is regularly performed there.
These facts lend support to the conclusion that the property has been
dedicated for religious purposes and continues to be used accordingly.
In such circumstances, the case land cannot, prima facie, be regarded
as abandoned or ownerless so as to justify its inclusion as khas land
under section 92 of the State Acquisition and Tenancy Act, 1950.

Having considered the facts and circumstances of the case, we
are of the view that, as the petitioner’s title to the case property
remains disputed and clouded, the Rule is devoid of merit. At the
same time, since the inclusion of the case property as khas land of the
Government has been held to be unlawful, we are of the opinion that,
the ends of justice would be sufficiently served, if the Rule is disposed

of with the following observations and directions:
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1. The inclusion of the case land as khas land of the
Government through Miscellaneous Case No. 26 of
1994-95 under Section 92 of the State Acquisition and
Tenancy Act, 1950 is without lawful authority and has
no legal effect.

2. Until and unless title to the case land is otherwise
determined by a competent Civil Court having
jurisdiction, the said land shall be treated as debottar
property dedicated to Kali Temple established
thereon.

3. In the absence of Shebayat of the Deity and the
debottar property, the Deputy Commissioner,
Chattogram 1is directed to appoint a Shebayat in
consultation with at least 5 (five) leading Shebayats or
priests of the Temples in the concerned Upazila.

With these observations and direction, the Rule is disposed of
without any order as to costs.

The order of temporary injunction passed at the time of
issuance of the Rule stands vacated.

Communicate this judgment and order at once.

Md. Igbal Kabir, J:

I agree.
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