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J UD G M E N T 

M. Enayetur Rahim, J: This civil appeal has arisen out 

of leave granting order dated 14.08.2012 passed in Civil 

Review Petition No.052 of 2010 preferred by the 

appellants who were the respondents in Writ Petition 

No.4786 of 1999 against the judgment and order dated 

17.03.2009 passed by the Appellate Division in Civil 

Appeal No.249 of 2003 dismissing the same thereby 
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upholding the judgment and order dated 23.11.2000 passed 

by the High Court Division in Writ Petition No.4786 of 

1999 making the Rule Absolute.   

The relevant facts for disposal of the instant 

appeal, in brief, are that, Respondent No.1 as petitioner 

(hereinafter referred to as the writ petitioner) filed 

writ petition No.4786 of 1999 before the High Court 

Division challenging the letter dated 18.09.1999 issued 

under the signature of the Registrar (in charge), Dhaka 

University, writ-respondent No.2 (hereinafter referred to 

as writ-respondent No.2) terminating him from his service 

of Dhaka University. 

 In the writ petition, it was contended inter alia, 

that the writ-petitioner upon obtaining Master’s Degree 

was appointed on 08.01.1994 as Lecturer of Dhaka City 

College, Dhaka in the Department of Islamic History. 

Subsequently, in response to an advertisement made by 

University of Dhaka, he applied for the post of Lecturer 

in the Department of Islamic History and Culture; out of 

10 applicants, the relevant committee recommended the 

names of 03(three) applicants including the writ 

petitioner for appointment in the said post. At that 

time, one Dr. Ibrahim, an-associate Professor of the 

Department of Islamic History, made a frivolous objection 

against the appointment of the writ-petitioner. The 

Selection Committee on the basis of C and D Committee 

selected the writ-petitioner in the post of Lecturer and 

referred the matter to the Syndicate for taking final 
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decision as to his appointment in view of the complaint 

made by said Dr. Ibrahim. The Syndicate formed an inquiry 

committee, but failed to submit any report within the 

stipulated time. As a result, the Syndicate formed 

another committee which, after discussion, took the view 

that the allegation of adopting unfair means in the 

subsidiary examination against the writ petitioner would 

not be deemed to be a bar for his appointment and 

accordingly, recommended him for appointment and 

exonerated him from the complaint made by Dr. Ibrahim. 

Thereafter, the appointment letter was issued. On receipt 

of the appointment letter, the writ-petitioner resigned 

from the post of lecturer of Dhaka City College and 

submitted his joining letter with writ-respondent No.2 

which was accepted. While the writ petitioner was serving 

as a Lecturer in the University, writ-respondent No.2, on 

the basis of news published in the newspaper, formed 

another committee for further inquiry. The writ-

petitioner was served with a show cause notice to which 

he replied, then a new inquiry committee was formed by 

the Syndicate and the said committee served another show 

cause notice upon the writ-petitioner to which he also 

replied. The writ-petitioner was then asked not to 

participate in the departmental function till disposal of 

the inquiry. The inquiry committee gave a report and an 

opinion regarding the appointment of the writ-petitioner 

and forwarded the same to the Syndicate to take a final 

decision. The writ-petitioner then received the impugned 
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letter issued by respondent No.2 wherein it was stated 

that his service was no longer required, i.e. 

petitioner’s service in the University was terminated. 

 On behalf of the writ respondents no affidavit-in-

opposition was filed to contest the same; even no one 

appeared on behalf of the said respondent.  

 A Division Bench of the High Court Division after 

hearing the said writ petition made the Rule absolute by 

the judgment and order dated 23.11.2000. 

 Being aggrieved by and dissatisfied with the said 

judgment and order the writ-respondents, the appellants 

herein filed Civil Petition for Leave Appeal No.974 of 

2001, before this Division and leave was granted which 

gave rise Civil Appeal No.249 of 2003.  

 On hearing the appeal, the same was dismissed by 

this Division by the judgment and order dated 17.03.2009. 

Then the appellant preferred Civil Review Petition No.052 

of 2010 and leave has been granted.  

 Hence the present appeal.  

 Mr. Momtazuddin Fakir, learned Senior Advocate, 

appearing for the appellant reiterating the submissions 

on which leave was granted submits that the High Court 

Division as well as this Division in deposing of C.A. 

No.249 of 2003 failed to take into consideration that as 

per clause-2 of the appointment letter dated 11.05.1997 

of the writ-petitioner the appointing authority, i.e. the 

University reserves the legal right to terminate his 

service; from the plain reading of the impugned order of 
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termination it was abundantly clear that the same was a 

simple order of termination without any stigma as such 

this Division committed error on the face of the record 

in treating the letter of termination as punishment and 

wrongly held that same has been issued with stigma and 

thus, impugned judgment is required to be reviewed.  

Mr. Fakir further submits that this Division 

committed an error apparent on the face of record in 

holding that the writ petitioner acquired a legal right 

to work as a lecturer without considering that he was 

terminated during his probationary period and the letter 

of appointment has given power to the University 

Authority to terminate him within the probationary 

period, thus the judgment passed in Civil Appeal No.249 

of 2003 is required to be reviewed.  

Mr. Fakir also submits that this Division committed 

an error apparent on the face of the record in not taking 

into consideration the expulsion of the writ petitioner 

by a Disciplinary Committee on 03.01.1991 and approval by 

Syndicate on 09.01.1991, expelling for three years but 

the alleged reduction of the punishment by a disciplinary 

committee was not approved by the Syndicate and thus it 

cannot be said that his punishment was reduced and in 

this facts and circumstances, the writ petitioner cannot 

be allowed to continue as a teacher in the University of 

Dhaka, thus the judgment passed in Civil Appeal No.249 of 

2003 is required to be reviewed.   
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 On behalf of the writ-petitioner-respondent, Mr. 

Probir Neogi, learned Senior Advocate, submits that the 

writ petitioner was appointed as a lecturer of the 

University on the recommendation of a legally constituted 

enquiry committee and the subsequent enquiry committee 

being not a superior authority over the same had no 

jurisdiction to review the decision of the earlier 

committee; the very constitution of the subsequent 

committee and all its activities were ultravires and 

malafide and did not come within the purview of article 

56(3) of the Order,1973, an order of termination with 

stigma of misconduct or order of dismissal could only be 

made on the grounds as laid down in the said article of 

the Order and for that a Tribunal must have been 

constituted in accordance with section 45(4) of the first 

statute of the order, 1973, but in the instant case, the 

appellants have neither showed any ground nor constituted 

any Tribunal as per the relevant law; as per section 

45(5) of the first statute of the Order, 1973 an appeal 

lies to the Chancellor against any order passed by the 

Syndicate on the recommendation of the Tribunal, but not 

against any order passed by the Syndicate on the 

recommendation of the so-called enquiry committee and as 

such, the ground taken by the writ-respondent-appellants 

with regard to the non exhaustion of the alternative 

forum of appeal was not tenable in the eye of law; in the 

facts and circumstances of the instant case, article 52 

of the Order, 1973, had no manner of application and the 
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writ-petitioner having duly joined the post of Lecturer 

and performed his responsibilities accordingly, a legal 

right accrued to him could not be taken away in such an 

arbitrary manner; the order of termination was not a 

termination simpliciter but it was with a stigma of 

misconduct and therefore, the impugned termination order 

did not come within the ambit of condition No.2 of the 

appointment letter. 

 Mr. Neogi further submits that there could be no 

ground for review once the case was disposed of on fact 

and law as well. Review of a judgment can be made where 

there is an error apparent on the face of the record or 

that the courts attention was not drawn to any particular 

statutory provision of law for which an error has crept 

in the judgment (43 DLR, AD-2). In the present case the 

High Court Division as well as this Division have 

elaborate and meticulously dealt with relevant provision 

of law and was pleased to dismiss the appeal. 

 Mr. Neogi also submits that, to terminate the writ 

petitioner, the writ respondent followed a procedure. In 

that procedure they tried to establish the moral 

turpitude of the writ petitioner and they conferred a 

stigma upon him. Both the Divisions in writ petition and 

civil Appeal after considering the facts, circumstances 

and provisions of law elaborately, delivered judgments 

disposing the said issue. 

 Because, after considering the facts, circumstances 

and provisions of law the Hon’ble High Court Division 
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(Writ Petition No.4786 of 1999) and Hon’ble Appellate 

Division in Civil Appeal No.249 of 2003, Hold decisions 

that the writ petitioner acquired a legal right to work 

as a lecturer. In the appointment letter no time/duration 

was mentioned as probationary period. The writ petitioner 

had been serving as lecturer for more than two years with 

satisfactory of the authority. No allegation was brought 

during the service tenure. In condition no.04 of the 

appointment letter it was stated that: Ò4| Avcbvi PvKzix 1973 m‡bi 

XvKv wek^we`¨vjq AW©vi I Bnvi ÷¨vwUwUDUm Ges wek^we`¨vj‡qi AwW©b¨vÝ I †i¸‡jk‡bi kZ©vejx Øviv 

wbqwš¿Z nB‡e Ges Avcwb PvKzix‡Z envj _vKvKv‡j wek^we`¨vjq PvKyix msµvšÍ †h mg Í̄ AwW©b¨vÝ I †i¸‡jkÝ 

A_ev wbqgvejx cÖbqb Kwi‡e †m mg Í̄I Avcbvi †ÿ‡Î cÖ‡hvR¨ nB‡e|Ó Under order 45(3) 

of The Dhaka University Order it is stated as follows: 

“3. No teacher or officer shall be penalized or dismissed 

except on the ground of moral turpitude or inefficiency 

or conduct prejudicial to service discipline or 

unbecoming of a University employee and no action will be 

taken on such grounds without an enquiry by an Inquiry 

Committee to be set up by the Syndicate in which 

opportunity shall be provided to the teacher and officer 

concerned to represent his case. At the time of selection 

of the writ-petitioner one Dr. Ibrahim made an allegation 

against the writ-petitioner and accordingly an inquiry 

committee was constituted by the then Vice Chancellor but 

that inquiry committee failed to submit report. 

Subsequently another enquiry committee was formed 

comprising Mr. Mainul Hossain, Bar-at-Law, Mr. Shawkat 

Ali Khan, Bar-at-Law and others and they having discussed 
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the matter and gave an opinion that the allegation cannot 

be deemed to be a bar for his appointment and accordingly 

recommended for his appointment. After a news item being 

published in the news paper regarding the appointment of 

the writ-petitioner the University authority on the 

selfsame subject again took up the matter and another 

inquiry committee was formed and the High Court Division 

as well as the Appellate Division having considered the 

same rightly passed the impugned judgment.       

 Heard the learned Advocates for the respective 

parties, perused the impugned judgement and other 

materials available on record. 

In the instant appeal the moot question is whether 

the termination of the writ petition is a simple 

termination or with a stigma and in deciding the said 

issue this Division has committed error of law on the 

face of the record. The learned Advocate for the 

appellant having referred to the letter of appointment 

has tried to convince us that in view of clause-2 of the 

letter of appointment the University Authority has taken 

step and as such the impugned termination is a 

termination simplicitor not with a stigma.  

We have perused the appointment letter which is as 

under; 

‡iwRóªvi Awdm 

XvKv wek^we`¨vjq 

XvKv-1000 

ZvwiLt 11/05/1997Bs 

Rbve nv‡dR gynv¤§` Rvjvj †PŠayix 
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cÖfvlK 

Bmjv‡gi BwZnvm wefvM 

XvKv wmwU K‡jR, XvKv| 

wcÖq g‡nv`q,  

Avcbvi 24/4/96Bs Zvwi‡Li `iLv‡¯Íi eiv‡Z Ges 10/5/97Bs Zvwi‡L AbywôZ wmwÛ‡KU mfvi wm×všÍ 

Abyhvqx Rvbv‡bv hvB‡Z‡Q †h, Avcbv‡K wbb¥ wjwLZ kZ©vejx‡Z XvKv wek^we`¨vj‡qi Bmjv‡gi BwZnvm I ms¯‹…wZ 

wefv‡Mi A¯’vqx †jKPvivi wb‡qvM Kiv nBqv‡Qt- 

1|  Kv‡R †hvM`v‡bi ZvwiL nB‡Z Avcbvi GB wb‡qvM A¯’vqx wfwË‡Z Kvh©Ki nB‡e| 

2|  †h †Kvb cÿ wek̂we`¨vjq wKsev Avcwb 30(wÎk) w`‡bi †bvwU‡k A_ev †bvwU‡ki cwieZ©b Kwiqv GK gv‡mi 

†eZb cÖ`v‡b GB wb‡qv‡Mi cwimgvwß NUvB‡Z cwi‡eb|  

3|  2850-125-3725-Bwe-130-5155/- UvKv †¯‹‡j Avcbvi gvwmK †eZb nB‡e 3225/- (wZb nvRvi `yBkZ 

cuwPk) UvKv Ges Zrmn Avcwb wek^we`¨vj‡qi wbqg Abymv‡i Ab¨vb¨ fvZvw`I cvB‡eb|  

4|  Avcbvi PvKzix 1973 m‡b XvKv wek^we`¨vjq AW©vi I Bnvi ÷¨vwUDUm Ges wek^we`¨vj‡qi AwW©b¨vÝ I 

†i¸‡jk‡bi kZ©vejx Øviv wbqwš¿Z nB‡e Ges Avcwb PvKzix‡KZ envj _vKvKv‡j wek^we`¨vjq PvKzix msµvšÍ †h 

mg¯Í AwW©b¨vÝ I †i¸‡jkÝ A_ev wbqgvejx cÖYqb Kwi‡e †m mg¯Í I Avcbvi †ÿ‡Î cÖ‡hvR¨ nB‡e| 

(Under line supplied) 

5|  Avcbv‡K eva¨Zvg~jK fv‡e wek^we`¨vj‡qi †Mvóx exgvq Ask MÖnY Kwi‡Z nB‡e|  

6|  Avcbv‡K XvKv wek^we`¨vj‡qi cÖavb wPwKrmK Øviv Avcbvi ¯^v¯’¨ cixÿv KivB‡Z nB‡e Ges Avcbvi kvixwiK 

I gvbwmK my¯’Zv m¤ú‡K© mvwU©wd‡KU AÎ `dZ‡i `vwLj Kwi‡Z nB‡e|  

Avcbv‡K Avcbvi cÖ‡ewkKv ev gva¨wgK ¯‹yj mvwU©wd‡KU cixÿv cv‡ki mvwU©wd‡KUmn Ab¨vb¨ mg Í̄ g~j 

mvwU©wd‡KU Ges Avcbvi eZ©gvb wb‡qvM KZ©v nB‡Z cÖvß QvocÎ wefvMxq †Pqvig¨v‡bi gva¨‡g AÎ `dZ‡i †cÖiY Kivi 

Rb¨ Aby‡iva Kiv hvB‡Z‡Q|  

DcwiD³ kZ© †gvZv‡eK Avcwb GB wb‡qvM MÖnY Kwi‡Z m¤§Z Av‡Qb wKbv Zvnv RvbvB‡Z Ges m¤§Z _vwK‡j 

†hvM`vbcÎ DcwiDwjøwLZ mg¯Í `wjj cÎvw`mn wefvMxq †Pqvig¨v‡bi gva¨‡g AÎ `dZ‡i †cÖib Kivi Rb¨ Avcbv‡K 

Aby‡iva Kiv hvB‡Z‡Q|   

Avcbvi wek^¯Í 

¯^vt A¯ú÷ 

‡iwR÷ªvi 

XvKv wek^we`¨vjq| 

From the said appointment letter it transpires that 

though in clause-2 it has been stated that the University 

Authority may terminate the service of the writ 
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petitioner giving 30 days notice or paying one month 

salary. However, in clause-4 it is stated that the 

service of the writ petitioner will be governed as per 

the order of University of Dhaka, 1973 and the Relevant 

Ordinance and Regulation of the University. If we read 

and consider the above two provisions together then we 

have no hesitation to hold that the University Authority 

terminated the writ-petitioner on 18.09.1999 who has 

joined in the University on 11.05.1997 without following 

the Rules and Regulation applicable for the writ 

petitioner as mentioned in clause-4 of the letter of 

appointment. From the record it transpires that earlier 

the University Authority initiated a departmental 

proceeding and in the said proceeding a show cause notice 

was issued on 25.05.1997 in which the respondent replied 

to the said notice. The inquiry committee on 07.08.1997 

forwarded it’s reports to the syndicate of the University 

for taking conclusive decision. At this stage the 

impugned order of termination has been passed. These 

facts have not been denied by the writ-respondent i.e. 

the present appellants.  

This Division in deciding the merit of C.A. No.249 

of 2003 has observed as under: 

“It appears that subsequent committee has no authority to 

review the earlier decision. It appears that the order of 

termination is not a termination simpliciter but it is with 

stigma. From the argument of the learned Counsel it appears 

that the order of termination is a malafide in view of the 
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attending facts and circumstances of the case. It appears 

that once a person is appointed as Lecturer on being 

recommended by a legally constituted committee and the 

subsequent committee being not a superior authority cannot 

sit over and review the same. As the respondent No.1 had 

already joined the post and worked as lecturer, a legal right 

has been accrued to him and this right cannot be taken away 

in such an arbitrary manner. The decision reported in 44 DLR 

(AD) 305 has no manner of application in the attending facts 

and circumstances of the case.” 

In the case of Md. Shamsul Islam Vs. Bangladesh Jute 

Mills Corporation and others 1LM(AD)206 this Division has 

held to the effect that the real test of ascertaining 

whether an order of terminating the service of an 

employee is one of dismissal or removal is to ascertain 

whether it involves any loss of benefit previously 

earned. This does not appear in the impugned order.   

In the above case this division also held that the 

appellant failed to establish that the establishment 

terminated his service in the garb of dismissal by 

adducing sufficient materials.  

In the case of Ashuganj Fertilizar and Chemical 

Company Limited and others Vs. Md. Abu Sufian Bhuiyan and 

15 another reported in 71 DLR (AD)35 this Division has 

held that;  

“There was an inquiry about the appointment of the writ-

petitioner-respondents and pursuant to the said inquiry, the 

writ-petitioner-respondents were terminated from service. 

Therefore, it cannot be said that the writ-petitioner-
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respondents were terminated from service and in fact, they 

were dismissed from service in the garb of termination.”  

In the case of Bangladesh Parjatan Corporation Vs. 

Md. Ali Hossain, reported in 65 DLR(AD), 158 this 

Division on elaborate discussion observed as under;  

“59. For the discussions made hereinbefore as well as for 

the reasons as assigned in Civil Appeal No.243 of 2009, we 

hold that the impugned letter of termination passed against 

the petitioner of this case though appears to be a 

termination simpliciter, but in fact, it is not; the petitioner 

was dismissed from his service in the garb of termination by 

resorting to bidhi 50(2) of the Probidhanmala,1990. In the 

facts and circumstances of the instant case the principles of 

law enunciated by this Division in the case of Bangladesh 

Parjatan Corporatin Vs. Shahid Hossain Bhuiyan (supra) 

have got no manner of application. 

60.------------------. 

61. We also do not find any substance in the second 

submission on which leave has been granted. When the High 

Court Division found that the petitioner was terminated from 

the service of the Corporation for a co-lateral purpose under 

the colourable exercise of power under the provision of bidhi 

50(2) of the Probidhanmala, 1990, it rightly gave the 

direction upon the writ-respondent-appellants herein to 

reinstate him in his post with all his due back wages and 

benefit.”  

If we consider the facts and circumstances of the 

present case in the light of the above proposition of law 

then, we have no hesitation to come into a definite 

finding that the writ-petitioner, in fact, has been 
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terminated from the service in the garb of clause-2 of 

the appointment letter.  

We do not find any error in the impugned judgment 

apparent on the face of the record or that the courts 

attention was not drawn to any particular statutory 

provision of law for which an error has crept in the 

impugned judgment. Thus, there is no scope to review the 

impugned judgment.   

Accordingly, the appeal is dismissed.  

However, there is no order as to costs. However, 

since the respondent No.1 is out of service he will not 

get any previous financial benefit and promotion for the 

period of which he was out of service. The Authority of 

University of Dhaka is directed to re-instate him to his 

former post.  

 No order as to cost. 

       

C.J. 

J. 

J.   

 

B/O.Imam Sarwar/ 

Total Wards:3,283 

 


