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Judgment
Abdur Rahman, J:

By the instant Rule, the petitioner seeks to challenge the legality and
propriety of the dismissal order issued vide Memo No. e[/ eH=I-
2(0by)/ob/8bo , ©IfFd: 35-05-2059 (as contained in Annexure-G) issued under
the signature of the respondent No.3 by which the Board of Governors on the
139th Board Meeting (Resolution-11) following the provision of Section 38(2)
and 13(5) of the et B ffure =12, do62 (FRTHIAS 2006) dismissed the
petitioner from the service is absolutely mala-fide and without jurisdiction as

well as should not be declared to have been passed without lawful authority
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and is of no legal effect, and/or pass such other or further order or orders as to
this Court may seem fit and proper.

1. Background of Facts:

1.1 The facts concomitant to the instant Rule for disposal are that the
petitioner joined the office of the Planning and Development Division of the
Bangladesh Open University on 5.10.2006, and his joining was accepted on that
date; the authority handed over the charge to the petitioner, who took over on
19.10.2006. Thereafter, the concerned authority registered the Deed for 0.33
acres of land for the establishment of the Kurigram Coordinating Office of
Bangladesh Open University, and vested Tk. 1,66,592 only as an advance to the
petitioner. The petitioner took responsibility for preparing the deed for
registration, which was handled by the Penal Lawyer of the Bangladesh Open
University. However, due to a delay, the deed registration was not completed
in time. For this reason, the Director of Finance, presently a Member of the
Board of Governors, Bangladesh Open University (herein Respondent No. 14),
issued a letter on 2.11.2009, asking the petitioner to deposit the said amount.
The petitioner, after receiving the demand letter, deposited the said amount of
Tk. 1,66,592 on the same day, i.e., on 2.11.2009, and obtained a money receipt.
Thereafter, the respondent No.3 issued an office order vide its Memo No.

Jref/e=-2 (b )/v/2ay dated 31.1.2010 under the provision of section 38(2) of



4-

the IRETA Tfe Myt 12, So53 (FRTAIM® 2005) as per resolution dated
17.1.2010 and 21.1.2010 respectively taken by the Board of Governors on the
113rd Board Meeting (resolution No.22) suspended the petitioner for
defalcation of money without considering the provision of the I e
fifmye =12, 3553 (FRTHIAS 2005). Thereafter, the respondent No.3 issued a
show cause notice on 25.2.2010, i.e., 25 days later of issuing suspension order,
which is a clear violation of section 38(2) of the JrR=Iw S fMfqure™ =g,
so52 (RIS 2w05). Thereafter, on 7.11.2012, the authority of the University
concerned, respondent No.3, issued another show cause notice to the
petitioner, which was received on 22.11.2012. The petitioner replied to the
show cause notice, stating all relevant facts. Thereafter respondent No.3
without complying the provision of section 38(2) of the Bangladesh Open
University Ain, 1992 (as amended 2009) at without forming Inquiry Committee
and without giving ample opportunity to the petitioner of being heard before
issuing provisional suspension order took decision by resolution dated
19.9.2013 through Board of Governors on the 139th Board Meeting (resolution
No.11) and dismissed the petitioner from the service under the provision of
section 38(2) and section 13(5) of the JRETW & RRRWIFTR WET, o5 (RS

R005) on 29.9.2013 giving effect from 19.9.2013.
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1.2 Thereafter, the petitioner, being aggrieved by and dissatisfied with
the dismissal order as stated above, invokes this forum. Later, the petitioner
filed supplementary affidavits with Annexures, which shall be considered part
of the original petition.

1.3 The Rule is opposed by the respondent No.3 by filing an affidavit-in-
opposition, contending inter alia that the writ petitioner was dismissed by the
Respondent No. 03 by the order vide under Memo No. JNGR/2*M-2
(ObY)/0v/8b0X dated 29.09.2013, and the writ petitioner has challenged the
decision of the Respondent, which does not stand on any legal basis as a
dismissal order issued by the respondent No. 3 by which the Board of
Governors on the 139th Board Meeting (Resolution-11) under the provision of
section 38(2) and 13(5) of the Bangladesh Open University Ain, 1992 (as
amended, 2009), and the petitioner has been absent from work place, though
the attendance was mandatory during suspension, and the petitioner
submitted an explanation in his defence on 16.10.2012, where it was revealed
that he filed a Civil Suit challenging the dismissal order vide No. 79 of 2011 in
the Gazipur Court, and following all the legal formalities, the Board of
Governors decided to remove the petitioner as per the provisions of sections

38(2) and 13(5) of the Bangladesh Open University Ain, 1992, and
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subsequently, the petitioner was dismissed on 29.09.2013, and as such the
Rule is liable to be discharged.

2. Submissions:

2.1 Mr Md. Masder Hossain, the learned Counsel appearing on behalf of
the petitioner, has made the following submissions:

i) That the due approval of the higher authority regarding the
registration of the documents and the law department regarding the
finalization of the draft copy of the documents was not received in time, and
then the petitioner returned the said amount of money by depositing through
receipt as per the demand of the concerned authority. The mandatory
provisions of section 38(2) of the JR&M S fwiwrem =2, Soo (RTHife
R00%) as to show cause notice was not served upon him, rather suspended on
31st January 2010 without giving any reason, which was highly illegal and
unreasonable. Moreover, the respondents did not pay a single penny in
subsistence allowance during the suspension period.

ii) That the purported dismissal order was made with mala fide and
without lawful authority, and he referred to the decision of the Hon'ble High
Court Division, Supreme Court of Bangladesh, in a similar case in Writ Petition

No. 5506 of 2010 vide judgment dated 12.3.2019 in the case of Md. Rawshan

Ali Vs. Bangladesh Open University, represented by its Vice-Chancellor,
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Gazipur, Bangladesh, where a similar dismissal order has been declared
without lawful authority due to the violation of the provision of section 38(2) of
the JIRFTH* TE ARWIETT SN2, dod (RIS 005).

iii) That Article 135 of the Constitution of the People’s Republic of
Bangladesh is available to both permanent and temporary government
servants, and this Article requires a show cause notice and a reasonable
opportunity to a servant who is in the service of the Republic charged with any
allegation if he is sought to be dismissed, removed, or reduced in rank. He also
specified that orders of punishment given in violation of laws and rules are not
enforceable. In this regard, he referred to the decision of 9 MLR (AD) 221, as
follows:

“When disciplinary proceedings are not conducted in accordance with the

rules of procedure and the principle of natural justice, the order of

punishment passed therein is not sustainable in law.”

2.2 On the other hand, learned counsel for the respondents, Mr Md.
Salauddin, as against the above, made the following submissions:

(a) That admittedly the writ petitioner was dismissed by the

Respondent No. 03 by the order vide under Memo No. JING{R/2#1-2

(ObY)/(0Vv)/8v0 dated 29.09.2013, and the writ petitioner has challenged the
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decision of the Respondent, which does not stand on any legal basis as a
dismissal order issued by the respondent No. 3 by which the Board of
Governors on the 139th Board Meeting (Resolution-11) under the provision of
section 38(2) and 13(5) of the Bangladesh Open University Ain, 1992 (as
amended, 2009) dismissed the petitioner from the service against an specific
allegation which has been proved beyond reasonable doubt the writ petitioner
does not have any locus standi to file the instant writ petition challenging the
decision of his dismissal for criminal charge.

(b) That it is revealed from the contents of Annexures-3, 4, 5, & 6 that
the petitioner, against the letter issued by the Department of Finance and
Accounts, the alleged amount was adjusted on 02.11.2009, and subsequently,
the said issue was raised in the 113th Board Meeting. It was decided to appoint
an investigating officer regarding the temporary suspension and to provide an
explanation to the petitioner, who was absent from the workplace. However,
attendance was mandatory during suspension.

(c) That thereafter, one Dr Md. Abdur Rashid was appointed as the
investigating officer on 25.02.2010. Still, he could not submit the report in due
time, and thereafter, Dr Abul Hossain Ahmed Bhuiyan was appointed as an
investigating officer on 14.01.2012. He submitted the report on 13.02.2012,

and the petitioner submitted an explanation in his defence on 16.10.2012, in
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which it was revealed that he had filed a Civil Suit challenging the dismissal
order vide No. 79 of 2011 in the Gazipur Court.

(d) That there were some specific allegations against the petitioner
for embezzlement of the money of the Bangladesh Open University, and
following all the legal formalities, the Board of Governors decided to remove
the petitioner as per the provisions of sections 38(2) and 13(5) of the
Bangladesh Open University Ain, 1992, and subsequently, the petitioner was

dismissed on 29.09.2013, and as such the Rule is liable to be discharged.

3. Deliberations and Findings:

3.1 Heard the learned counsel of both parties, the issues
involved in the writ petition, annexures thereto, and affidavit in

opposition, along with annexures appended therewith.

3.2 On sifting the petition as well as the annexed documents
in the instant petition and affidavit-in-opposition, it is found
core argument of the petitioner that the concerned authority
sent a letter to the petitioner on 2.11.2009 for adjusting the
advance money taken by him mentioning in Annexure-B, as: “f<8

FEFC Y 1 IR (@, AR 0T 2qwe 7z F1fis <@ g 93 218 T0ww
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34 2 1 ..o ifed T (0q) M Ty ANE T S SENTREF©
SRAPTR AT G AN B A | qHAR ([E (reias 9y @7
e i e 9w 2831”7 In consonance to this letter the
petitioner on the same date deposited the money to the
concerned authority and the pertinent authority took back the
said amount giving a receipt vide serial number 02119, dated
02.11.2009 to the petitioner mentioning, “SEs SRS (377))
BIFl= LY ¢5R/=(9F 7% (T TR “Av*e [@@wR2) T@ JRE
A |7, and thereafter the petitioner on the next day i.e. on
03/11/2009 sent a letter to the director Finance Division, Open
University giving specific to the effect of delay for adjustment of

the said advance money (Annexure-B1).

3.3 However, the respondent No.3 issued an office
order vide Memo No. Je/g™-2(0by)/b/29b dated 31.1.2010
(Annexure-C) under the provision of section 38(2) of the Je=Tcw=
T ffvyem =3, 53 (FRTHAS 2005) as per resolution dated
17.1.2010 and 21.1.2010 respectively taken by the Board of
Governors on the 113™ Board Meeting (resolution No.22)

suspended the petitioner for defalcation of money. Upon

10
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perusal of the contents of the Annexure-C, it was found that no
show cause notice was issued before the suspension of the
petitioner. So it is crystal clear that the transaction was
recorded (GF© Pjﬂ'é @1 I¥) one, and if we consider the letter
dated 02.11.2009 (Annexure-B) as a notice which specifically
denotes that “<i@ &ifés 1® (0q) WMt T4y AN W &S PRI
SRR NI G SR I =0 | S [y (e 9w a'w
Face oI o 915 22817, and the petitioner admittedly
deposited the said money on the same day, and as such no
cause of action arises so far as it relates to “S=y [y oI
9 9= Face =9 [em 9 23@ 1”7, which also exhausted the
further course of action, and consequently, it makes privation
the mandatory provisions of show cause notice before

suspension.

3.4 The principal issue involved in the instant writ petition is
whether the petitioner has been granted the natural justice under the
law. The answer is rested in the provisions of section 38(2) of the
A TE [T SR, 3o (RNfES 2005), which reads as

under:

11
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"ok | (3) Fmee @oage 5 Frvs, FNee!

¢ THA Ffe pfew foers fge 22w, ped

ffvreeR @fergea s «iftes AfFE aR arers e
v, FAFS! I FABRICE BTF AH0 S (TSN 28(F |

(R) SI-BICFER, (-SIRA-BIFTE 8 (IALH
BIFA SR WA IpACe = AR A IS
23 | ffmieee (qonge frws, SR AT SRS
SPWBRE, (Ao W, o WrepIR, AT, Sifemite d

SESIA PIAC HIFA! RICS ST B[ IR0

O S ACE (@, ORIE OREA FAERE FeAT
oo 12 AL @D 7@ (IeTe O B |
G TVE IS 2R(F GR ORIE NYAT AL
face 2303 | sweeR [eAls fom Sew weay ifkeT Sfkiee 2307 |
SVeEd fRCAIE AT =1 28T OIRICF BIHaAT RIS SWoPTA
I MBS A N (@ *NME A= FAT AR(F | SUEPEA TN
SIRICF TNRFOI IAUE T AR(I GR ARE LR

o G=-4=e ©rel (Subsistence allowance) ARET | @
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@ *fex erea fofd 88 Wl (roIta® BrICsreTR™ (36 (9

WCR WL AR SRS AR 17

35 From a careful reading of the section, it is ostensible that a
mandatory duty has been cast upon the authorities to take the due course to
issue a show cause notice giving two weeks before taking any disciplinary
measure against the person concerned. If the reply to the show cause notice is
not satisfactory, an enquiry committee has to be formed with a person holding
a superior rank to that person, and the said enquiry has to be concluded within
three months, and again, the authority has to allow self-defense, after
completing all legal formalities the authority can endorse the safe navigation to
remove the person concerned from his service.

3.6 The learned Counsel for the petitioner showed us a decision of this
jurisdiction where their Lordships, Mr. Justice Zubayer Rahman Chowdhury and
Mr. Justice Sashanka Shekhar Sarkar, in Writ Petition No. 5506 of 2010 (Md.
Rawshan Ali Vs. Bangladesh Open University, et al.) vide judgment and order
dated 12.03.2019, opined that, “In the instant case, the order of suspension
was issued on 31.05.2010, but the show cause notice was issued on 20.06.2010,
as evidenced by Annexure D. Therefore, admittedly, the order of the suspension
was issued at an earlier point of time. This is where the respondents went

wrong. In other words, the cart was put before the horse.” Similarly, the case in

13
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our hand shows that the suspension was issued on 31.01.2010 (Annexure-C),
and the show cause notice was served upon the petitioner on 25.02.2010
(Annexure-D).

3.7 Aforementioned legal position clearly indicates that the authority
is devoid of issuing a show cause notice of two weeks before suspending the
petitioner, and concomitantly violates the principle of natural justice. But we
wish to be more certain of reaching any result. It is evident from Annexure-6 of
the Affidavit in opposition that on the 113th Board Meeting dated 17.01.2010,
the authority got decisions vide resolution No.22(Ka) to suspend the petitioner
and resolution No.22(Kha) appointed Prof. Dr. Mohammad Abdur Rashid as
investigating officer and resolution No.22(Ga) directed the investing officer one
month time to submit the enquiry report, and so swiftly suspend the petitioner
on 31.01.2010. The authority has broken all the modalities by adopting the
decisions to suspend and appoint an investigation officer, and has determined
a period of enquiry of one month instead of three months in a single sitting.
However, the investigating officer did not submit any enquiry report more
than 2(Two) years, which is a clear violation of the mandatory provisions of
section 38(2) of the said Act, and then the authority appointed Prof. Dr. Abul
Hossain Ahmed Bhuiyan as an investigating officer on 24.01.2012 (Annexure-15
of Affidavit in opposition), who submitted report on 13.02.2012 (Annexure-16)

14



15-
which revealed that he discovered some new facts relating to misappropriation
of Tk.10,000/= and absence from work place by the petitioner, that does not
make any consonance with demand letter dated 02.11.2009 and suspension
order dated 31.01.2010. These types of juggling by respondents indicated that
they sowed the seeds of mala fides in their own domain.

3.8 The authority that vested the power to show cause, take evidence,
make inquiry, give self-defence, and examination of witnesses of any
proceeding leading to impose punishment or acquittal upon the employees
concerned is all consonant with a quasi-judicial act. So, the authority has to go
through the mandates of law with due care and diligence to the periphery of
the proceedings, showering equal justice under the principle of “Actus legis
nemini facit injurium,” i.e., the act of the law does injury to none.

3.9 The learned Counsel for the opposite party vehemently tried to get
the attention of this Court, stating that the petitioner was absent from the
workplace for a long time. If so be that it’s our contention whether the
authority had created any situation to make presence from the part of the
authority concerned, thus record displayed that the respondent did not
complete the enquiry of the alleged allegation within 3(Three) months of
mandatory period, which stands that the authority did not act fairly and
judicially, as well as the said disciplinary authority failed adhere to the principle

15
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of natural justice, and accordingly, all the subsequent events will be treated as
frustrating and unreasonable attribution toward the legal accountability.

3.10 The principle of audi alteram partem is now firmly established
universally, that is, whenever an individual’s right, liberty, or protection of law
is affected deliberately by the exercise of power of a decision maker, the
person so affected must have an opportunity to be heard. Article 27 of the
Constitution of the People’s Republic of Bangladesh endorsed the inalienable
fundamental right of the citizens, i.e., the entitlement to “equal protection of
law,” and Article 31 significantly declared the right “to be treated in accordance
with law,” and these molded our legal system as a basic part of the “natural
justice.”

3.11 The contesting respondent raised another question through an
affidavit in opposition, stating that the petitioner had filed a Civil Suit in the
competent Court of Gazipur. However, Annexure-] of the supplementary
affidavit filed by the petitioner showed that Civil Suit No. 79 of 2011 had been
withdrawn by the plaintiff on 17.11.2013. Moreover, the petitioner mentioned
the said suit in his reply dated 02.12.2012 (Annexure-E), thereby indicating that
no facts were suppressed.

3.12 However, we noticed that the petitioner had an opportunity to
appeal to the Chancellor of the Bangladesh Open University as per section 44

16



17-
of the JEF Te MRMIERT =13H, 653 (RIS 2005), but the petitioner did
not avail the opportunity. Upon perusal, it can be observed that the contents of
the said section indicate a directory provision, rather than it may be termed as
a mere formality. Otherwise, we find the whole proceedings against the
petitioner stand upon a rootless tree, because of the patent violation of the
mandatory provisions of section 38(2) of the JEw= T famyeRr W, so5
(3re*ife® 005), so far as it relates to the show cause notice and enquiry report
having a mandatory nature of stipulated time, no being complied with, and
thus culminating the impugned proceedings into the scale of void ab initio. All
the more, it is the established principle of law that a mala fide act is an act
without jurisdiction, and no legislature grants power for the mala fide exercise
of it; coherently, mala fide goes to the root of jurisdiction, and if the impugned
action is mala fide, the alternative remedy provided by statute need not be
availed of.

3.13 In view of the above facts, circumstances, and laws applicable
herein, we are of the view that the facts adhere to the affidavit-in-opposition
and submissions of the learned Advocate for the respondent No.3 have no
substance and are barren of merit in the case, and thus the challenged
dismissal order issued vide Memo No. JeR/&*-3(0bd)/ob/8b0r, I p-0b-

2039 4. (Annexure-G) stands on no leg of law; consequently, no legal effect.

17
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3.14 Be that as it may, the petitioner did not get a single penny since
the illegal suspension, and now the petitioner has reached the age of
retirement. The Bangladesh Open University failed to receive proper
contributions from a potential employee due to the arbitrary and mala fide
activities of the respondents.

4. Directions:

4.1 Our considered view is that the petitioner has the right to get all
the financial benefits till to the age of retirement from the date of suspension
as per the conditions of his service. The respondents have the duty to provide
all the service benefits to the petitioner within 60 (Sixty) days from the date of
receipt of the copy of this judgment, failing which, the respondents in position
respectively shall have to bear the consequence of personal liabilities of
indiscipline, negligence, mala fide, violative of the rule of justice, and of

committing contempt of Court as per law.

5. Disposition:
5.1 In the light of the above, and having found merit in the writ
petition and substance in the Rule Nisi, the Rule Nisi is, hereby, made absolute

subject to the directions above.

18
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5.2 There is no order of costs. Communicate this judgment to the

contesting parties for taking necessary steps expeditiously, or within the
stipulated time.

5.3 The Court duly acknowledges and appreciates the efforts of the

learned Counsels representing both parties.

( Abdur Rahman, J)

Farid Ahmed, J:

| agree.

( Farid Ahmed, J)
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