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Mr. Justice Md. Bashir Ullah

Md. Bashir Ullah, J.

On an application under Article 102 of the Constitution of the

People’s Republic of Bangladesh, a Rule Nisi was issued calling upon
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the respondents to show cause as to why the decision contained in
Memo No. 31.00.0000.036.49.16.15.312/41 dated 16.08.2015, signed
by the respondent no. 7 on 23.08.2015 should not be declared to have
been issued without lawful authority and to be of no legal effect, and
/or pass such other or further order or orders as to this Court may seem
fit and proper.

The relevant facts leading to the issuance of the Rule are that the
predecessors of the petitioners purchased more than 171 bighas of land
in 37 Chit Taluk, Shalbari, Haldi Bari, Subdivision- Mekhliganj,
District- Kochbihar, West Bengal, India through registered deeds dated
12-06-1955 and 11-02-1956. After the purchase, they settled and
possessed the land. Upon their death, the petitioners inherited
ownership and have been in possession. Subsequently, under the Land
Boundary Agreement, 1974, executed between Bangladesh and India to
simplify the international boundary enclaves were to be exchanged and
to improve the lives of those living in the enclaves. Bangladesh ratified
the agreement in 1974 and thereafter decided to survey and record the
aforesaid lands of the enclave in the names of the real owners. In this
back drop, a meeting was held on 16.08.2015 in the conference room of
the Ministry of Land, Bangladesh Secretariat, chaired by the Senior
Secretary, Ministry of Land, regarding "Sig=1ed f=ba=e ¢ v &
[IYT 8 &y wfgoFed JAeFe". The proceedings of the meeting were
circulated by Memo No. ©3.00.0000 .00b.85.5b.5¢.95%/8> dated

23.08.2015.



Thereafter, on 15-10-2015, a notice was issued and duly
published in the Bangladesh gazette by the Ministry of Land, granting
administrative approval for conducting the survey and preparing the
Record of Rights in respect of the former Indian enclaves which had
fallen within the administrative jurisdiction of Panchagarh District,
Bangladesh under Article 2 of the Constitution of the People's Republic
of Bangladesh.

It is stated that the gazette notification did not authorise the
formation of any committee or working group, or Upazilla Sub-
Committee. Nevertheless, a District Committee, an Upazilla Committee
and an Upazilla Sub-Committee or working group were constituted
pursuant to the said meeting. The district committee included the
Deputy Commissioner (Convenor), the Additional Superintendent of
Police, the District Registrar, the District Statistics Officer, the Deputy
Director Local Government, two local elites nominated by the Deputy
Commissioner and the Additional Deputy Commissioner (Revenue).
The Upazilla Committee consists of Upazilla Nirbahi Officer
(Convenor), Upazilla Agriculture Officer, concerned Officer In-Charge
of respective police station, Sub-Registrar, Concerned Assistant
Settlement Officer, Upazilla Statistics Officer, concerned Union
Council Chairman and Assistant Commissioner (Land). The Upazilla
Sub-Committee or Working group consists of Kanungo of the
concerned Upazilla (Convenor), Upazilla Assistant Statistics Officer,

Upazilla Settlement Officer, An Officer of the Upazilla Agriculture



Office, Secretary to the concerned Union Parishad and Surveyor of the
office of the Assistant Commissioner (Land).

It 1s asserted that these committees were formed in violation of
Rules 28, 30 and 31 of the East Bengal Tenancy Rules, 1955, and the
Upazilla Committee unlawfully entertained and disposed of objections
or disputes raised against the decision of the Upazilla Sub-Committee,
which is without lawful authority.

The Sub-Committee or Working Group further engaged in
survey activities and preparation of Khanapuri Tothya (Preliminary
record), which is a clear violation of Rule 28 of the East Bengal
Tenancy Rules, 1955.

There were various disputes raised in relation to Shalbari Mouza,
previously known as Indian enclaves and therefore, the Head office of
the Directorate of Survey and Land Record returned the proposal for
gazette notification of the final records of rights vide memo no.
31.03.0000. 003.02.019.16-148 dated 06-02-2018 forwarded by the
Zonal Settlement Officer, Dinajpur Zone. The entire procedure of
conducting the survey and preparing the Record of Rights was unlawful
and biased.

Being aggrieved and having no other equally efficacious remedy,
the petitioners then approached this Court by filing the instant writ
petition under Article 102 of the Constitution of the People’s Republic
of Bangladesh, wherein the instant Rule was issued.

Respondent No. 9 contested the Rule by filing an affidavit-in-

opposition, contending inter alia that the 'Chhitmahal' problem was a



long-standing issue of the India-Bangladesh sub-continent, and prior to
the settlement operation, there was no acceptable legal documentation
or authority to administer those lands. Law and order situations were
often unstable, and crimes relating to land were frequent. So, the
Government decided to conduct a settlement operation to create an
authentic record.

It is stated that respondent No. 15 prepared the record of rights
under the State Acquisitions and Tenancy Act 1950, the East Bengal
Tenancy Rules, 1955, the Survey and Settlement Manual, 1935 and the
Technical Rules, 1957 under the supervision of respondent nos. 5, 6
and 9. The said record was not prepared by the instruction of that
committee (working group, upazilla committee and district committee).
They merely assisted the survey team with the ambition of making a
correct record of rights. The settlement operation, which was guided by
the Ministry of Land and Government, can take any decision in favour
of public interest. The respondent no. 15 prepared the record following
the Rules, and all the disputes, objections, and appeals filed during the
settlement operation have been disposed of duly. There is no dispute,
objection or appeal case pending. The writ petitioner did not submit
any dispute, objection, or appeal under the Rules 28, 30 and 31 of the
East Bengal Tenancy Rules, 1955. It is further stated that all the
disputes raised in relation to Shalbari mouza (previously known as an
Indian enclave) with the other 16 Chhitmahal mouzas were already
disposed of in due process and time. After the disposal of all claims

survey and settlement department duly prepared the record of rights of
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said mouza. Before filing this writ petition record of rights is finally
published as per Rule 33 of the Tenancy Rule, 1955. The record has
been duly prepared under section 144 (A) of the State Acquisition and
Tenancy Act, 1950 and Rule 35 of the East Bengal Tenancy Rule,
1955. There was no irregularity in the total settlement operation. Fifty
objections and six appeals were filed by some other land owners under
Rules 30 and 31 of the East Bengal Tenancy Rule, 1955, during the
settlement operation of said mouza. After disposal of all objections, the
final record has been sent to the Directorate of Land Records and
Survey for gazette notification. Except this mouza, all Chhitmahal
mouzas have already been finally notified in the Bangladesh gazette on
17/05/2018 and also handed over to the collectors and other concerned
offices.

It is further stated that the survey and settlement department has
prepared the record of rights of said land under Rules 28, 29, 30, 31,
33, 34, 35, 42, 43 and 44 of the East Bengal Tenancy Rules, 1955 and
other Rules and Regulations. In Panchagorh, Nilphamary, Lalmonirhat,
and Kurigram, the total number of Chhitmahal (including 17 mouzas of
three upazila of Panchagarh district) is 111. Total area is 17,160.63
acres, and Settlement Operation has been completed successfully
except Shalbari mouza. All the records and maps of concern
Chhitmahal mouza ( including 17 Chhitmahal mouza of Panchagorh
District under Dinajpur zone) have already been finally published.
Among them and record of right of Sixteen Chhitmahal mouzas have

been notified in the Bangladesh gazette after final publication and



handed over to the land owners, concerned collectors and other
authorities, except the suit mouza due to this writ petition. Due to filing
of this writ petition, other landholders of this mouza are being affected
in land transferring, mutation and paying government revenue, and
therefore, the Rule is liable to be discharged.

Mr. Md. Yamin Newaz Khan, the learned Advocate appearing on
behalf of the petitioners contends that the relevant Acts and Rules in
relation to survey and settlement provide that no committee or working
group can be engaged in conducting the survey or preparing Khanapuri
Tothya (Preliminary record) instead of Revenue Settlement Officer and
as such the impugned memo is liable to be declared to have been issued
without lawful authority.

He further submits that the formation of any committee or
working group was not mentioned in the gazette notification
(Annexure-C). Nevertheless, the committees were formed, violating the
Rules 28, 30, 31, 42A, 42B, and 44 of the East Bengal Tenancy Rules,
1955.

He next submits that the impugned memo reflects the discussion
of the meeting where the Additional Deputy Commissioner (Revenue),
Kurigram said that, "Ssv3 3 #fE 7ifSmiRRe o Ffemaiw Qe s
PR o oMs @i AR T @Fq I Mot Pwg azq ¢ e
Ao ARENI" This statement 1s totally contradictory to Rule 28, 30, 31,
42A, 42B and 44 of the East Bengal Tenancy Rules, 1955 and Rule 533

of the Bengal Survey and Settlement Manual 1935 and as such the



impugned memo is liable to be declared to have been issued without
lawful authority and is of no legal effect.

Mr. Khan argues that the impugned memo reflects the discussion
of the said meeting where the Chairman, The Board of Land Reforms
said that, "[e]d fREN2ER & F3-REy, EfaE=ee [ P 429 300 @)
L9 Grors o8 4t &t I F909 | SRt o MiereEe fofe 7 2
©f @4 geI" But no clear and lawful decision was made regarding
the basis of determining the title and possession of the lands located in
the added territory of Bangladesh previously known as Indian Enclaves
in the said meeting, in pursuance of the opinion of the Chairman, the
Board of Land Reforms.

The learned counsel next contends that the inclusion of the ‘local
elites’ in the District Committee has given an opportunity to influence
the responsibility of the Upazlilla Committee and Upazilla Sub-
Committee and overrides the legal responsibility of the Settlement
Officers provided by the section 144, 144A, 144B of the State
Acquisition and Tenancy Act, 1950 and Rule 26 to 44 of the East
Bengal Tenancy Rules, 1955 and made the whole procedure of
conducting the survey and preparing the Record of Rights unlawful and
biased and as such the impugned memo is liable to be declared to have
been issued without lawful authority and is of no legal effect.

In support of his contention, the learned counsel relies upon the
decision in Mujibur Rahman(Md) Vs. Government of Bangladesh

and others, reported in 44 DLR(AD)(1992)111. With these



submissions, the learned counsel finally prays for making the Rule
absolute.

Per contra, Mr. Mohammad Mohsin Kabir, the learned Deputy
Attorney General appearing on behalf of the respondent No. 9 by filing
an affidavit-in-opposition, contends that the committees were formed
solely to assist the Survey and Settlement Department and as such the
Rule is liable to be discharged.

He further contends that the Settlement Department already
prepared the record of said Chhitmahal under the East Bengal Tenancy
Rules, 1955, section 144 of the State Acquisition and Tenancy Act,
1950, the Survey and Settlement Manual 1935 and Tenancy Rule,
1957. The survey and settlement were duly carried out under the above-
mentioned laws.

Mr. Kabir lastly contends that since the Rule has been issued on
02.12.2018 against the decision contained in Memo No.
31.00.0000.036.49.1615.312/41 dated 16.08.2015 signed by the
respondent no. 7 on 23.08.2015, but the respondent No. 15 completed
the record of rights as per rules and regulations before issuing the
instant Rule, and as such, the Rule itself has become infructuous as the
survey was completed by the respondent No. 15, and hence the Rule is
liable to be discharged as being infructuous. With these submissions,
the learned Deputy Attorney General finally prays for discharging the

Rule.
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We have considered the submissions advanced by the learned
Advocates for both parties and perused the application, affidavit-in-
opposition, affidavit-in-reply and relevant documents.

The learned Deputy Attorney General asserts that respondent No.
15 that 1s, the Assistant Settlement Officer, Boda, Panchagarh prepared
the record following the Rules, and all the disputes, objections and
appeals filed during the operation have been disposed of duly. He also
asserts that in Panchagorh, Nilphamary, Lalmonirhat and Kurigram, the
total number of Chhitmahal is 111, the total area is 17160.63 acres and
the settlement operation has been completed successfully except
Shalbari mouza. All the records and maps of the concerned Chhitmahal
mouza have already been finally published.

At the time of his submissions, the learned Deputy Attorney
General showed us a few gazettes. He also submits that due to this writ
petition, other landholders of the mouza are affected in land
transferring, mutation and paying Government revenue. The learned
Deputy Attorney General further asserts that the committees were
formed to assist the survey team in making a correct record of rights.
The committees never instructed the Assistant Settlement Officer to
prepare the record of right. We find substance in the submissions
advanced by the learned Deputy Attorney General.

Mr. Khan asserts that the Khanapuri Tothya (Preliminary
record) was prepared in contravention of Rule 28 of the East Bengal
Tenancy Rules, 1955. In reply, the learned Deputy Attorney General

by referring to Annexure X to the Affidavit-in-Opposition, submits that
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the Department of Land Records and Survey prepared the Records of
Rights in respect of the land in question under Rules 28, 29, 30, 31, 33,
34, 35, 42 and 44 of the East Bengal Tenancy Rules 1955 and other
applicable Rules and Regulations, not by following the Khanapury
Tathay (¥==& ©27) nor under the instructions of any committee

constituted merely for assisting the survey activities. Upon persusal of
the order sheet passed by the Assistant Settlement Officer, Upazilla
Settlement Office, Boda, Panchagarh (Annexure-X to the Affidavict-in-
Opposition), we find merit in the submissions advanced by the learned
Deputy Attorney General. For the sake conveninence the said order

sheet 1s quoted below:

“wo/0q/305¢ 48 SIfITY ABIHS AL (SITSG NG
Jeatom-sige febaza [RIATT & od/ob/20de g wifid
(A FFL 2| SN T [RBa=e 932 o5t maferyt g
R0/0b/5¢ SIHTAT 85, Sb. d¢-0dYY8d L G2 W0/0k/05¢
93 OIfFTY ©5.00.00.0000,00b, 00,001,085, 0b,00b,059-
OdY/8¢ W2 WHEH (AfFFre [y fbwee iz (@l
AR (TPCR a4 (3T19) o7y [T efFL g 3T =FRA
(A MR G I 041 @ AT FIAF SFAE &
T Oy MRARS I *[J FCE ¢ FCSTI/R05¢ AT JHT |
I E@ o =1 NoEaee e g e
I TN 8 ML fSfere sfi Wieems, F-fon o™
MR P GRWE I 432 BRI 9@ TP 2goFe
AONN TN AFT 42 S AN O YO P
AFOFS WA O dp/od/0duRe  wifFEd
©5.89.9900,058.00,05%, 58-85 L A (T AN F9F
Gfge R (90 29Ee F11 1 SN S F@ITE
5¢/50/205¢ 148 SIFIHH 95.00.0000. 0VY. 85, Sb.5¢-9W
2 W fRbwze AeRE Glel SR wikel de %3
AN SGIT (1 2| PO G5 F& T4 FA1
e% fRbNe RA ob B Gei 2teoehre oxfb F
&f5aa1 2T FoNT &) Shoq F$oF I9RE AV (2
4 =W O S =T Sl ob-B Gliers sofb et e
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SEIERIES SR R e RS B EaCiCR EG IS BrtE Qe
IGRIERCIEIICIMECEIRIE R I cE RV I Raes i (o]
4% fRETRER o1 S 8 FATeE "Ewga Tz
A ficn o 3, g g fRebar=em o 50 pa-3
H2AF el B @S IR 9 (121 @ yore b=
A LN FY 94T AR-T T REAEH Gleis ARS
AFCG (FFS [TO© 7P OIF @S 47 F1 &9 | [l
Haq (AP ST GFT ¢ GiFst SIfImRET 09/05/20508
O 195.09.0000.000.99.  0¢.055.5¢-33L M
fRENREH &fFe FIe (@1 TS 1 R TCIRE O AT
TS G ([ Gy (= 2w w1 2

(ARG TR SrA¢ AT ACS IS © HW 932
S5E0 (N GINVIAT TTRM TG D130 588 (d) LI (d5¢o
A 38 @S (B0 P3N 9T GHIRT GiEA QpAR)
COIEE @32 OfF  FHATEE  wo/ob/R05¢fqs  wifarad
9d.00,00,0000,090Y, 00,004,085, 0L, ,000b,039-ODL/8C~L
3 d¢/do/05¢ T8 wIfres 9).00,0000, 0OY, 85, L. JC-99®
2 WHICE NG e sfawidl Sow ¢ e
SZEF > T e RN (ToORE AT (@ @t
Tt g febwes TR o wies @92 @9
STRTATNTR & (T2 53R 0o ¢ FURSI 23 zwfe)
R 217 AR CIRY /dd/205¢ 48 ©ifFd 41 T dvae
STCR (IR0 SAICS @IICER ¢ 40 Sl "9 3082 &kl F1
26| 7

It appears from Annexure-X to the Affidavit-in-Opposition that

the Assistant Settlement Officer, Boda, Panchagorh, by order dated

15.10.2015 directed issuance of 2d7 (proclamation) under section 5

of the Bengal Survey Act, 1875. Accordingly, Form-Ka Zw3%«

(proclamation), Form-Kha, notice under section 7 of the Survey Act

were duly issued. Annexure-X-2 to the Affidavit-in-opposition further

reveals that the concerned Revenue Officer issued a S9imda BT

(proclamation) prior to commencement of the Attestation under Rule

28 of the East Bengal Tenancy Rule, 1955 on 31.08.2016.



13

Subsequently, a Reminder Notice of Attestation was also issued on
30.08.2016 by the Revenue Officer. Thereafter, on 20.12.2016 the
Revenue Officer issued 9 f14tTa gl &51tad 219 (Proclamation of
Publication of the Draft Record) under Rule 29 of the East Bengal
Tenancy Rules, 1955 and ¥of=*< pei® &bitad 8= (Proclamation of
Publication of Final Record) under Rule 33 of the Rules, 1955 on
30.10.2017, as evidenced by Annexure-X-3 to the Affidavit-in-
Opposition.

It further transpires that the Assistant Settlement Officer(Sadar)
and the Additional Deputy Commissioner (Revenue) were members of
the District Committee, while the concerned Assistant Settlement
Officer and the Assistant Commissioner (Land) were members of the
Upazilla Committee. The surveyor of the concerned Upazilla
Settlement Office and the Surveyor of the Assistant Commissioner
(Land) were members of the Working Group/Upazilla Sub-Committee.
Thus, it i1s evident that the Assistant settlement officers and other
statutory authorities were directly involved and responsible for the
preparation of the Record of Rights, whereas the committees were
constituted solely for proving logistical and administrative assistance.

Regard being had to the above facts and circumstances, we do
not find any illegality or impropriety in Memo No.
31.00.0000.036.49.16.15.312/41 dated 16.08.2015 signed by the

respondent no. 7 on 23.08.2015.
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We find no substance in the Rule which is liable to be discharged.
Resultantly, the Rule is discharged, however, without any order
as to costs.
Let copy of this judgment be communicated to the respondents

forthwith.

Md. Mozibur Rahman Miah, J.

I agree.

Md. Ariful Islam Khan
Bench Officer



