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Urmee Rahman, J:




In the instant matter a Rule Nisi was issued on an application under
Article 102 of the Constitution of the People’s Republic of Bangladesh in

the following terms:

“Let a Rule Nisi be issued calling upon the
respondents to show cause as to why the impugned circular
contained in Memo No. 44.00.0000.000.094.27.0026.21.189
dated 02.03.2025 (Annexure-H) issued discriminatorily and
arbitrarily under the signature of the respondent No. 1
suspending the petitioner from his service under Section
39(2) of the 5z#1I7 &/F/7 @Za, 05% With retrospective effect
from 24.12.2017 shall not be declared to have been done
without any lawful authority and is of no legal effect, and/or
such other or further order or orders be passed as to this

court may seem fit and proper.”

Short facts leading to the issuance of the instant Rule are that, the
petitioner having been qualified in the 21* BCS (Police Cadre) was
appointed as Assistant Superintendent of Police in Bangladesh Police
Department on 30.04.2003. He joined on 10.05.2003 and his joining letter
was accepted on 31.05.2003. Thereafter he was promoted to the post of
Additional Superintendent of Police by the order dated 05.05.2015. He
was transferred to various districts and lastly, he was posted as
Superintendent of Police, Faridpur, where he took over charge on
06.11.2016. The petitioner had been performing his duty with utmost
sincerity and to the full satisfaction of the authority. All on a sudden, by
the order dated 15.10.2017 he was transferred to the TR Post (temporary
reserve post) at the Police Headquarters, Dhaka. Accordingly, he joined at

the TR Post on 22.10.2017.



The Anti-corruption Commission lodged Bangshal Police Station
Case No. 37 dated 24.10.2017 under Sections 4(2) and 4(3) of the Money
Laundering Protirodh Ain, 2012 alleging inter alia that the petitioner has
accumulated huge amount of money from undisclosed source by way of
corruption and opened a number of FDRs in his name as well as in the
name of his wife. In that criminal case the petitioner voluntarily
surrendered before the Learned Chief Metropolitan Magistrate, Dhaka
along with an application for bail and the learned Magistrate after hearing
the parties was pleased to enlarge the petitioner on bail by order dated
24.12.2017. Challenging the said order the prosecution filed Criminal
Revision No. 16 of 2018 before the learned Metropolitan Sessions Judge,
Dhaka, which was rejected by order dated 17.02.2021. The petitioner is
still on bail. As many as 4 (four) investigations were held to inquire into
the matter. The first Investigating Officer proposed to submit final report
but the Anti-Corruption Commission without accepting the said report
appointed further Investigating Officer. The 2" Investigating Officer
proposed to submit charge sheet, the 3™ Investigation Officer
recommended for submitting final report and finally the 4™ Investigating
Officer submitted charge sheet being No. 151 dated 17.12.2023 against
the petitioner and his wife under Section 4(2) and 4(3) of the Money
Laundering Protirodh Ain, 2012. The Metropolitan Senior Special Judge
accepted the charge sheet and took cognizance of the offence on
18.03.2024 and transmitted the case to the Metropolitan Special Judge,
Court No. 8, Dhaka for trial and the case was renumbered as Special Case

No. 05 of 2024. On 10.07.2024 the petitioner and his wife filed an



application for discharge. The learned Judge was pleased to reject the
application and accordingly framed charge by the order dated 16.07.2024.
The charge was read over to them in which they pleaded not guilty.
Thereafter, the petitioner and his wife filed Criminal Miscellaneous Case
No. 44168 of 2024 under Section 561A of the Code of Criminal
Procedure before the High Court Division for quashment of the
proceedings of Special Case No. 05 of 2024. After hearing this Division
was pleased to issue Rule and was further pleased to stay all further
proceeding of the case for a period of 6(six) months by the order dated
20.08.2024. The order of stay, was extended from time to time, which is
still in force. After obtaining the order of stay the petitioner filed an
application on 05.01.2025 before the Respondent No. 2, annexing the
order of stay passed by the High Court Division, and requesting for
posting him at any post at the Police Headquarters. While the petitioner
was waiting for response from the authority, the Respondent No. 1 vide
notification dated 02.03.2025 suspended the petitioner under Section
39(2) of the sm=1f¥ w/ofa 134, 05 stating that, though the Criminal Case
No. 37 dated 24.10.2027 under Section 4(2) and 4(3) of the Money
Laundering Protirodh Ain, 2012 has been stayed by the Hon’ble High
Court Division, the case has not been quashed. The Respondent No. 1
issued the order of suspension with retrospective effect from 24.12.2017
and attached the petitioner with the office of the Deputy Inspector

General, Sylhet Range, Sylhet.



Being aggrieved thereby and there having no other alternative and
equally efficacious remedy available, the petitioner has filed the instant

writ petition and obtained the present Rule.

At the time of issuance of the Rule on 16.04.2025 an order of stay
of the impugned notification dated 02.03.2025 was granted for a period of
3(three) months. Challenging the order of stay the respondents filed Civil
Petition for Leave to Appeal No. 1770 of 2025. The Hon’ble Judge-in-
Chamber stayed the order of stay granted by the High Court Division and
sent the matter before the Full Bench. After hearing the parties, by the
order dated 09.03.2026 the Full Bench of the Hon’ble Appellate Division
was pleased to dispose of the Civil Petition for Leave to Appeal No. 1770
of 2025 and directed to dispose of the Rule on merit by this Division and
further directed to continue the order of stay granted by the learned Judge-
in-Chamber till disposal of the Rule. Now the matter has been fixed

before this division for hearing.

Learned Senior Advocate Mr. Zainul Abedin, with learned
Advocate Mr. Mintu Kumar Mondal, appearing on behalf of the petitioner
submits that, the impugned order of suspension passed by the Respondent
No. 1 is illegal, arbitrary, mala fide and discriminatory inasmuch as the
respondents having full knowledge that in the criminal case the petitioner
is on bail and was never arrested or sent into jail hajat, rather the
proceeding of the criminal case against him was stayed by this Hon'ble
Court, issued the impugned notification suspending the petitioner with

retrospective effect from 24.12.2017, which is contrary to the provision of



Note-2 of Section 73 of the Bangladesh Service Rule, Part-I as well as

provision of Section 39(2) of the ¥a=1f¥ v&fF IR, 2056,

Learned Advocate also submits that Section 39(2) of the Act of
2018 provides that the appointing authority may suspend any public
servant from the date of arrest or sending in jail or accepting charge sheet
against him. In the instant case the charge sheet was accepted on
18.03.2024 but the respondents suspended the petitioner with
retrospective effect from 24.12.2017 in clear violation of Section 39(2) of
the Act of 2018 and as such the impugned order of suspension is liable to

be declared illegal, without lawful authority and is of no legal effect.

The next submission of the learned Advocate for the petitioner is
that, in many other cases Bangladesh Police withdrew the order of
suspension of its officers and employees when they obtained bail in
criminal cases or departmental proceedings or when criminal cases are
stayed by this Hon’ble Court, as evident from Annexure-L. There are
many other similar instances of the said department. Similarly other
departments and Ministries also withdrew order of suspension when the
officers or employees obtained bail or their proceeding is stayed by this
High Court Division. The petitioner is in better footing comparing to other
officers of his own department as well as other Departments and
Ministries of the Government because he was neither arrested not was
sent in custody rather the proceeding against him was stayed by this Court

long before issuance of the suspension order. As such the impugned order



of suspension is a clear violation of the petitioner’s fundamental right of

equal protection as guaranteed under the Constitution.

Learned Advocate finally submits that the impugned notification
was issued on 02.03.2025 suspending the petitioner giving retrospective
effect from 24.12.2017 but the petitioner has been receiving regular salary
and other benefits since 24.12.2017. By giving retrospective effect of
suspension would create complications regarding his regular service since
he was very much in service during the relevant time and has withdrawn
salaries for that period. In the service law there is no such provision of
giving retrospective effect of suspension due to lodging criminal case. As
such the impugned order is liable to be declared illegal, without lawful

authority and is of no legal effect.

Conversely, Mr. Waliul Islam Oli, the learned Deputy Attorney
General appears on behalf of the respondent no. 1 and contested the Rule
by filing an affidavit in opposition and a supplementary affidavit thereto
and submits that, the writ petition is not maintainable as there is an
alternative remedy under Administrative Tribunal in view of the case of

Santosh Kumar Saha Vs. Bangladesh reported in 21 BLC (AD) 94.

He next submits that, due to the corrupt activities in the service
Anti-corruption Commission filed Bangshal Police Station Case No. 37
dated 24.10.2017 against the petitioner and his wife under Sections 4(2)
and (3) of the Money Laundering Protirodh Ain, 2012 and subsequently,
the investigating authority submitted charge sheet in that case. The

allegations against the petitioner being specific, the order of suspension



was issued in view of the Provision Section 39(2) of the s==1f¥ vfd an3a,
205%. This is not a punishment and a final order and therefore the instant

Writ Petition is not tenable in the eye of law and is liable to be discharged.

Learned Deputy Attorney General further submits that, the
petitioner was obliged by the law to inform his superior authority if there
1s any criminal proceeding pending against him as per Section 100 of the
Police Regulation Bengal, 1943. But in the instant case the petitioner
never informed the police Headquarter regarding the above pending
criminal case against him. As such the authority had no knowledge about
the pendency of the same until the charge was framed against him. All the
material facts were suppressed by the petitioner. The Police Headquarters
only came to know on 28.01.2025 from the Metropolitan Public
Prosecutor and immediately they took action and issued the impugned
suspension order in accordance with law. The order was said to have been
effective from backdate because of the concealment of the material fact
by the petitioner himself. There is no violation of law and the impugned
suspension order having been issued following the provision of Section
39(2) of the == s&fd a3, 20bvv, the instant Rule has no merit and

therefore, is liable to be discharged.

It appears from the record that the Anti-corruption Commission was
made party to this writ petition as respondent No. 3 by the order dated
25.05.2025 pursuant to an application for addition of party. This added
respondent no. 3 is also contesting the Rule by filing an affidavit in

opposition.



Learned Advocate Mr. Kazi Akhtar Hosain with Mr. M.A. Aziz
Khan appears on behalf of the respondent no. 3 and submits that, the
criminal cases, on the basis of which the impugned suspension order has
been issued against the petitioner, has been filed at the instance of the
Anti-corruption Commission. Thus they have interest in the matter.
Learned Advocate submitted in the same voice as that of the learned
Deputy Attorney General that the impugned decision taken by the
authority has been done in accordance with law and therefore the Rule is

liable to be discharged.

After hearing the parties this matter was posted for delivery of
judgment on 18.06.2026. At the time of pronouncement of judgment, it
was detected that some additional documents are required to be perused
for proper adjudication of the matter. Hence the date for pronouncement
of judgment was deferred. Thereafter, the petitioner produced additional
documents by way of supplementary affidavit dated 28.06.2026 and the

matter was again posted for delivery of judgment today.

We have heard the learned Advocates for the respective parties and
perused the writ petition, supplementary affidavits thereto, the affidavit in

oppositions and all the documents annexed therewith.

Regulation 100 of Police Regulations of Bengal, 1943 provides
that, “All police officers against whom any criminal prosecution or civil
suit is instituted shall at once inform the Superintendent or corresponding
superior officer.” It has been contended by the learned Deputy Attorney

General for the respondents that, since the present petitioner did not



10

inform the authority about initiation of the criminal proceeding, no action
could be taken at that time but as soon as they came to learn about it, the

impugned order was issued.

It appears from the record that by the order dated 15.10.2017
(Annexure-C) the petitioner was transferred on TR Post (temporary
reserve post equivalent to OSD) at the Police Headquarters though no
reason was stated for issuance of such order. However, on perusal of
Annexure-S to the supplementary affidavit dated 28.06.2026, which is the
FIR of Bangshal Police Station Case No. 37(10) of 2017 corresponding to
Metropolitan Special Case No. 288 of 2022 and Special Case No. 5 of
2024, we find that, on 14.06.2017 a permission Petition No. 64 of 2017
was made by the Anti-Corruption Commission before the Metropolitan
Sessions Judge for permission to freeze the FDR accounts of the
petitioner and on the basis of that petition the Court by the order dated
15.06.2017 passed an order freezing the FDR accounts of the petitioner.
Pursuant to that the police case was filed before the Bangshal Police
station in which it was also stated that Anti-corruption Commission gave
approval to file this case by the order dated 11.09.2017 and that ACC
would conduct the inquiry of this proceeding. Though nothing has been
stated in the transfer order dated 15.10.2017 in TR post, the content of the
FIR indicates that, as a consequence of filing of this case by the Anti-
corruption Commission, the transfer was made. Therefore, it cannot be
said that the concerned authority did not have knowledge about the

initiation of the criminal proceeding against the petitioner.
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From meticulous perusal of the documents annexed with the writ
petition we find that from 2017 till 2023 there was no progress in the
investigation proceeding in the Criminal case although by this time two
other cases were filed by the Anti-corruption Commission against the
petitioner being Tn< ©n@ 72 o) corresponding to G.R. No. 165 of 2023 and
e wwg W corresponding to G.R No. 166 of 2023. In both the cases the
petitioner was enlarged on bail by the order dated 22.02.2024 upon
making voluntary surrender before the Court. Although there are as many
as three criminal cases pending against him, no departmental proceeding

has been initiated against the petitioner till date.

In the Bangshal Police Station case no. 37 (10)2017 (subsequently
renumbered as Metropolitan Special Case No. 288 of 2022 and Special
Case No. 5 of 2024), the charge sheet was submitted after a long period of
7(seven) years on 17.12.2023 and the learned Metropolitan Senior Special
Judge, Dhaka accepted the charge sheet of the offence on 18.03.2024 and
charge was framed on 16.07.2024. The proceeding of this case was later
on stayed by the High Court Division in Criminal Miscellaneous Case no.
44168 of 2024 by the order dated 20.08.2024. Thereafter the impugned
order of suspension was issued on 02.03.2025 (Annexure-H) stating that
the criminal case has been stayed by the High Court Division but it has
not been finally quashed, therefore the petitioner is being placed on
suspension as per the provision of section 39(2) of s&Ff¥ s IR, 205b.
For proper appreciation of the matter the impugned order is quoted

below:
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In this context, the provision of section 39 of the Public Service

Act, 2018 is required to be examined, which provides as follows:

o>/ NERE FFREI-(S) @] FHSHF [FEm [Reriy R
§RT JROF TR FT ORI PREE] G PAT R, FFPF A [ARIEE]
POTH FGRIIF @l 3 Tgle, IAfoJe FHSHIFE ORIF wRY e [Te
TR FTTFG], OSTFOP 577 FIF TSN [T AT Fonfn [Esar

OF To WMF [, FFFH T [AREIRIE] FOTH FAEGPOF FAlsA
T FEE, 93T FAGHIE NERE IINE FEAT NG, [RE @
5F;, ©RIF &6 el NUNE, S AT SERe olFY e Bhe

ST AT o9 FEe WA
(3) @07 FHCIF] GAF G FIANET FbF VT, TV AT

@I FFTT RO T T R N¥CE @eErim ie 7,

YHFE _J] [RPFE FCTE SeFT AbF. (ReH I ICRPTT ST

fod 23@ erRIFE FEEFE IJFIF_FEAwE NEE

While Section 39(1) is regarding suspension during pendency of a
departmental proceeding, Section 39(2) is applicable without initiating
any departmental proceeding. This provision is clear enough which
provides that, if any government employee remains in custody, arrested in
criminal proceeding, or any charge sheet is accepted against him, then the
authority can suspend him from the date of arrest or date of acceptance of
the charge sheet. In the instant case admittedly the charge sheet was

accepted by the concerned Court on 18.03.2024; however, by the
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impugned order the suspension has been said to be effective from
24.12.2017. This is the date on which the petitioner was enlarged on bail

as appears from Annexure S-1 to the supplementary affidavit.

Now, the moot question that falls for determination is whether the
suspension order issued under Section 39(2) of the 2018 Act has been

made 1in accordance with law.

The law as provided in Section 39(2) of the Public Service Act,
2018 applies in a case where no departmental proceeding is pending
against an employee. The impugned order issued by the respondent under
this particular Section also proves that no departmental proceeding is
pending against the petitioner. Had there been a departmental proceeding
pending, the authority would have the lawful authority to suspend him
under Section 39(1) of the Act of 2018. Furthermore, the provision of
Section 39(2) is very much clear in that the authority has right to suspend
a delinquent employee in case a charge sheet is accepted by competent
Court of law. In the present case the charge sheet was evidently accepted
on 18.03.2024 but the suspension order has been said to be effective from
a long back date of 24.12.2017. The law does not authorise the
respondents to make the suspension order in this manner. There is no
scope to suspend an employee giving effect from an earlier date as per the
provision of 39(2) of the Act of 2018. Hence we find that, the impugned
order suspending the petitioner with retrospective effect from a back date

of as many as 7 (seven) years ago, which is not the date of acceptance of
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the charge sheet, has been issued in clear violation of the express

provision of law.

We have seen from the documents on record that, after the charge
was framed, the petitioner filed an application under section 561A of the
Code of Criminal Procedure before the High Court Division in Criminal
Miscellaneous Case No. 44168 of 2024 and this Division was pleased to
stay all further proceeding of the Special Case No. 05 of 2024 arising out
of Metropolitan Special Case No. 288 of 2022 by the order dated
20.08.2024 (Annexure-F). After receiving the certified copy of the order,
the petitioner on 05.01.2025 made an application before the Inspector
General Bangladesh Police, Police Headquarters informing about the
order of stay of the proceeding passed by the High Court Division and
also prayed that since he has been remained in the TR post for the last
8(eight) years, he may be given regular posting (Annexure-G). The
respondent No. 1 though have the knowledge of the order of stay passed
by the High Court Division yet proceeded to suspend the petitioner

referring to the provision of Section 39(2) of the Act, 2018.

At this juncture we feel it is necessary to discuss what is suspension
and when an employee is placed under suspension. Suspension in service
law jurisprudence is a temporary cessation of an employee’s duties, not a
punishment itself. It is an interim administrative measure taken by the
employer to facilitate an inquiry into alleged misconduct or pending
criminal proceedings. Its primary purpose is to prevent the employee from

influencing an ongoing investigation, tampering with evidence, or
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continuing the alleged misconduct, thereby ensuring the smooth and fair
conduct of disciplinary or criminal proceedings. The Government Service
(Discipline and Appeal) Rules of 2018 though authorizes suspension
pending disciplinary proceeding, it does not prescribe any time period
after which the suspension will lapse. However, suspension cannot be
continued for indefinite period of time and it has to be given for a
reasonable period of time, which is necessary for the purpose for which it
was imposed. Suspension for a prolonged and unreasonable period of
time makes it punitive and arbitrary, violating principle of natural justice.
Although framing of charge by a competent court of law may be a
statutory ground for suspension, the competent authority is nevertheless
required to exercise power reasonably and in furtherance of the object for

which it has been created.

In the instant case the criminal proceeding had already been stayed
by the High Court Division before the impugned order was issued by the
Respondent No. 1. When the authority came to know about the order of
stay of the concerned proceedings by the High Court Division, it ought to
have stopped taking any action under Section 39(2). Where the criminal
proceeding itself stayed by the High Court Division and the employer did
not initiate any departmental proceeding, there is no ongoing process
which the suspension could meaningfully serve. The impugned order is
therefore manifestly arbitrary in nature. Although a suspension order
imposed by the competent authority is not generally interfered with, but in

order to ensure fairness and to prevent indefinite suspension, judicial
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intervention is required for ensuring rule of law. The explanation given by
the respondents in the impugned order is absolutely misconceived and
without any lawful basis. The authority was under an obligation to give
due effect to the order of stay passed by this court, which they totally

failed to do.

In view of the facts and circumstances discussed hereinabove we
find substance in the Rule. The contention made by the learned Deputy
Attorney General as to the maintainability of the writ petition is found to

be devoid of any substance.

In the result, the Rule is made absolute.

The impugned order dated 02.03.2025 placing the petitioner on
suspension (Annexure-H), is hereby declared without any lawful effect

and accordingly set aside.

However, there is no order as to costs.

Let a copy of this judgment and order be communicated to the

concerned authorities at once.

Justice Sashanka Shekhar Sarkar, J:

I agree.

Farida B.O



