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Ms. Rezina Mahmud, Advocate 

                      ...... For the Applicant 

 

Ms. Nasima K. Hakim, Deputy Attorney General, 

with Mr. Elin Imon Saha, and Mr. Ziaul Hakim 

and Md Hafizur Rahman, Assistant Attorney 

Generals. 

 

    ........ For the respondents 
    

    

    Heard on 03.08.2023and 06.12.2023, 

12.12.2023 and Judgment on 18.12.2023 

 

            Present: 

 

Mr. Justice Md. Iqbal Kabir 

               and 

Mr. Justice S.M. Maniruzzaman 
 

 

 
S.M. Maniruzzaman, J: 

 
The instant reference application under Section 160 of the Income 

Tax Ordinance, 1984 (in short, the Ordinance) is directed against the order 
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of the Taxes Appellate Tribunal, Division Bench-1, Dhaka (in short, the 

Tribunal) passed in Income Tax Appeal No.5239 of 2002-2003 (for 

Assessment Year 1992-1993) arising out of order of the  Deputy 

Commissioner of Taxes, Circle-24, Taxes Zone-3, Dhaka (in short, the 

DCT). 

Facts, in short, are that the applicant was an assessee in Circle-A-1, 

Dhaka East Zone, Dhaka relating to the Assessment Years 1989-1990 to 

1991-1992. Thereafter the jurisdiction was changed to Circle-24, Zone -3, 

Dhaka. The applicant submitted her tax return for the Assessment Year 

1992-1993 on 30.06.1992 showing income of Tk. 30,155/- along with 

wealth statement showing net wealth of Tk. 40,26,500/-. On receipt thereto, 

the DCT issued notice under Section 83(2)/93 of the Ordinance and after 

hearing the assessee-applicant computed income of Tk. 48,000/- by his 

order dated 28.06.2000. 

Suddenly, the Inspector Additional Commissioner of Tax Range -1, 

Zone 3, Dhaka issued a notice upon the assessee-applicant under Section 

120 of the Ordinance on 20.03.2003 for amendment the assessment order  

for the reason stated in the said notice and directed the assessee to submit 

reply with evidence within the  time prescribed therein. Accordingly the 

assessee applicant replied to the said notice on 10.07.2002 denying all the 

material allegations through in the notice and requested to stop the 

proceeding. The Inspector Additional Commissioner rejected the reply and 
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thereby treated Tk. 40,26,5000/- being cash and prize bond as shown in the 

wealth statement by his order dated 20.07.2002.  

Pursuant to the said order, the DCT issued IT 30 Chalan on 

21.07.2002 upon the assessee-applicant. 

Being aggrieved thereby the assessee-applicant  preferred first appeal 

before the Commissioner of Taxes (Appeal) Zone-3, Dhaka(in short CTA)  

on 19.09.2002 being Income Tax Appeal No. 430/C-24/TZ-3/2002-2003 

and after hearing the contending parties the appeal was rejected by the 

CTA by his order dated 02.12.2002 and thereby affirmed the order of the 

Inspector Additional Commissioner. 

 Challenging the first appeal order dated 02.12.2002 the assessee-

applicant preferred 2
nd

 appeal before the Tribunal being I.T.A. No. 

5239/2002-2003. The said appeal was heard by the Division Bench No. 1 

and after hearing disallowed the appeal on 04.08.2003. 

Being aggrieved thereby the assessee-applicant preferred the instant 

reference application under Section 160 of the Ordinance formulating the 

following question of law: 

“On the facts and in the circumstances of the case,  Whether 

Tribunal is justified to affirm the order of the Commissioner 

(Appeal), who passed his order on consideration of facts and 

without consideration of law as laid down in Section 120 of 

the Income Tax Ordinance, 1989.  

Figure as appeared in the wealth statement as at 30.06.1992 

was brought forward from previous year but Tk. 40,26,5000/- 

was treated as income under Section 19(5)/33 in the order 
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under Section 120 and upholding of such action by the Taxes 

Appellate authority whether justified.” 

Ms. Rezina Mahmud, learned Advocate appearing for the assessee-

applicant mainly submits that the wealth statement was filed under Section 

75(d) read with Section 80(a) of the Ordinance and the figures as appeared 

is brought forward from previous years from 1989-1990 to 30.06.1992 Tk. 

40,25,000/- relates to the Assessment Year 1990-1991 and the same fact 

was stated in the reply of the notice issued under Section 120 as above 

mentioned but the Tribunal without considering the same disallowed the 

appeal.  

On the other hand, Mr. Ziaul Hakim, learned Assistant Attorney 

General appearing for the respondent Tax Authority mainly submits that 

the Tribunal examined the records to see whether the assessee first 

submitted the return in the Assessment Year 1992-1993 or not, whether 

cash in hand and prize bond amounting to Tk. 40,26,500/- shown in the 

return for the Assessment Year 1992-1993 was B/F amount or not, whether 

the documents (i.e. certified copies of the demand notice, IT-88,It-10B and 

accounts for the Assessment Year 1989-1990, 1990-1991 and 1991-1992 

from previous Circle-A, Dhaka (East) Area, Dhaka) was fake or not. The 

CTA examined all the documents and records and evidences hold that it 

was not possible for one of the 23 donors to the assessee-applicant being 

the sources of fund against cash in hand and prize bond to donate/gift to 

assessee-applicant. The Tribunal was in the same opinion with the 
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substance of the order under Section 120 and assessment order under 

Section 832/93/120 upheld the order of the CT(Appeal). In view of the 

above the learned Assistant Attorney General prays for the question 

formulated in the reference application is to be affirmative in favour of the 

Tax department. 

We have heard the learned Advocate and the learned Assistant 

Attorney General perused the application and materials on record so 

appended thereto. 

The moot issue requires to be addressed in the reference application 

that gift of Tk. 40,26,500/- was shown in the Assessment Years 1989-1990 

to 1991-1992 before the Circle-A-1, Dhaka East Zone, Dhaka by the 

petitioner from different relatives are genuine or not.  

In this regard the IAC disbelieved the gift so claimed by the 

assessee-applicant in the Assessment Year 1989-1990 to 1991-1992 

holding:  

 “BC¢V- 88 J BC¢V 10 ¢h Hl fËaÉ¡¢ua eLm fË¡¢çl pjbÑ−e L¢fw ¢g 

fËc¡−el Q¡m¡−el L¢f EfÙÛ¡f−el SeÉ Ae¤−l¡d Ll¡ qCm Llc¡Ê£l fË¢a¢e¢d 

pj−ul B−hce L−lez g−m 17/7/2002 a¡¢l−M f¤el¡u öe¡e£l ¢ce d¡kÑ Ll¡ 

qu z Eš² a¡¢l−M Llc¡œ£l fË¢a¢e¢d q¡¢Sl qe Hhw f§−hÑ q¡¢Sl qe Hhw f§−hÑ 

Q¡¢qc¡ Ae¤k¡u£ L¢fw ¢g fËc¡−el pjbÑ−e Q¡m¡−el g−V¡L¢f EfÙÛ¡f−e Af¡l¡Na¡ 

fËL¡n L−le z a¡q¡NR¡s¡ fËaÉ¡¢ua L¢f Cp§É L¢lh¡l B−hcefœ CaÉ¡¢c 

fËj¡e¡¢c EfÙÛ¡f−eJ Af¡lNa¡ fËL¡n L−lez”  

The CTA considering the verifiable document rejected the appeal by 

his order dated 02.12.2002 holding: 
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“Af£m öe¡e£l ¢edÑ¡¢la ¢c−e Llc¡œ£l f−r abÉ – fËj¡e¢c pq ®Lq q¡¢Sl e¡ 

qJu¡u Bf¢šà−ul ®jd¡ k¡Q¡C Ll¡ ®Nm e¡ z Ll ¢hi¡−Nl f−r Ef¢ÙÛa f¢lcn£Ñ 

A¢a¢lš² Ll L¢jne¡−ll hš²hÉ nËhe Ll¡ qCmz ®lLXÑ fœ fl£r¡−¿¹ ®cM¡ k¡u 

®k, f¢lcn£Ñ A¢a¢lš² Ll L¢jne¡−ll Hacpwœ²¡¿¹ Nªq£a L¡kÑœ²j k¤¢š²k¤š² 

fËa£uj¡e qCmz h¢ZÑa AhÙÛ¡u Bf¢šà−ul ®jd¡ e¡ b¡L¡u e¡LQ Ll¡ qCmz 

AeÉ L−e¡ Bf¢š Bf£m ®j−j¡−a ¢m¢fhÜ Ll¡ qu e¡Cz Bf£m j¡jm¡¢V 

AL«aL¡kÑ qCmz” 

Moreover, the Tribunal considering the evidence on records and 

hearing the parties rejected the appeal filed by the assessee-applicant 

holding inter alia: 

“It is therefore apparent to the Tribunal after going through 

record that sums shown by appellant as gifts received from 23 

closest relatives are not factual and therefore Appeal Commissioner’s 

order is upheld and the appeal fails.” 

In this regard when any reference application filed under Section160 

of the Ordinance 1984 before the High Court Division, The High Court 

Division, after hearing the parties dispose of the said reference application 

under Section 161 of the Ordinance. Section 161(2) provides that: 

“(1) ............................................................................ 

(2) The High Court Division shall, upon hearing any case 

referred to it under section 160, decide the questions of law 

raised thereby and shall deliver its judgment thereon stating 

the grounds on which such decision is founded and shall send 

a copy of such judgment under the seal of the Court and the 

signature of the Registrar to the Appellate Tribunal which 

shall pass such orders as are necessary to dispose of the case 

in conformity with the judgment.” 
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In the instant reference application whether the assessee-applicant  

submitted return for the Assessment Years 1989-1990 to 1991-1992 and 

wherein the copies of the gifts were submitted in the said return or not the 

said facts are absolutely disputed question of fact and considering the same 

both the authorities below rejected the amount of Tk. 40,26,500/- as gift. 

The aforesaid finding of the authorities below cannot be resolved by the 

reference application filed invoking under Section 160 of the Ordinance 

and as such we do not find any merit in the reference application.   

In the result, the question formulated in the reference application is 

decided in affirmative in favour of the Tax Department and against the 

assessee-applicant.  

The Registrar General of the Supreme Court of Bangladesh is 

directed to take steps in view of provision of section 161 of the Income Tax 

Ordinance, 1984.  

 

Md. Iqbal Kabir, J: 

I agree.  

 

 

 

 

 

 

 

 

 

Md. Mashud sikder A.B.O. 


