IN THE SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION

(STATURY ORIGINAL JURISDICTION)

INCOME TAX REFERENCE APPLICATION NO. 621 OF 2003

Present:

IN THE MATTER OF:

An application under Section 160(1) of the
Income Tax Ordinance, 1984

And
IN THE MATTER OF:
Mprs. Kohinoor Khan.
....Applicant.
-Vs-
Commissioner of Taxes, Dhaka.
....Respondent.
Ms. Rezina Mahmud, Advocate
...... For the Applicant

Ms. Nasima K. Hakim, Deputy Attorney General,
with Mr. Elin Imon Saha, and Mr. Ziaul Hakim
and Md Hafizur Rahman, Assistant Attorney
Generals.

........ For the respondents

Heard on 03.08.2023and 06.12.2023,
12.12.2023 and Judgment on 18.12.2023

Mr. Justice Md. Igbal Kabir

and

Mr. Justice S.M. Maniruzzaman

S.M. Maniruzzaman, J:

The instant reference application under Section 160 of the Income

Tax Ordinance, 1984 (in short, the Ordinance) is directed against the order



of the Taxes Appellate Tribunal, Division Bench-1, Dhaka (in short, the
Tribunal) passed in Income Tax Appeal No.5239 of 2002-2003 (for
Assessment Year 1992-1993) arising out of order of the Deputy
Commissioner of Taxes, Circle-24, Taxes Zone-3, Dhaka (in short, the
DCT).

Facts, in short, are that the applicant was an assessee in Circle-A-1,
Dhaka East Zone, Dhaka relating to the Assessment Years 1989-1990 to
1991-1992. Thereafter the jurisdiction was changed to Circle-24, Zone -3,
Dhaka. The applicant submitted her tax return for the Assessment Year
1992-1993 on 30.06.1992 showing income of Tk. 30,155/- along with
wealth statement showing net wealth of Tk. 40,26,500/-. On receipt thereto,
the DCT issued notice under Section 83(2)/93 of the Ordinance and after
hearing the assessee-applicant computed income of Tk. 48,000/- by his
order dated 28.06.2000.

Suddenly, the Inspector Additional Commissioner of Tax Range -1,
Zone 3, Dhaka issued a notice upon the assessee-applicant under Section
120 of the Ordinance on 20.03.2003 for amendment the assessment order
for the reason stated in the said notice and directed the assessee to submit
reply with evidence within the time prescribed therein. Accordingly the
assessee applicant replied to the said notice on 10.07.2002 denying all the
material allegations through in the notice and requested to stop the

proceeding. The Inspector Additional Commissioner rejected the reply and



thereby treated Tk. 40,26,5000/- being cash and prize bond as shown in the
wealth statement by his order dated 20.07.2002.

Pursuant to the said order, the DCT issued IT 30 Chalan on
21.07.2002 upon the assessee-applicant.

Being aggrieved thereby the assessee-applicant preferred first appeal
before the Commissioner of Taxes (Appeal) Zone-3, Dhaka(in short CTA)
on 19.09.2002 being Income Tax Appeal No. 430/C-24/TZ-3/2002-2003
and after hearing the contending parties the appeal was rejected by the
CTA by his order dated 02.12.2002 and thereby affirmed the order of the
Inspector Additional Commissioner.

Challenging the first appeal order dated 02.12.2002 the assessee-
applicant preferred 2™ appeal before the Tribunal being LT.A. No.
5239/2002-2003. The said appeal was heard by the Division Bench No. 1
and after hearing disallowed the appeal on 04.08.2003.

Being aggrieved thereby the assessee-applicant preferred the instant
reference application under Section 160 of the Ordinance formulating the
following question of law:

“On the facts and in the circumstances of the case, Whether
Tribunal is justified to affirm the order of the Commissioner
(Appeal), who passed his order on consideration of facts and
without consideration of law as laid down in Section 120 of
the Income Tax Ordinance, 1989.

Figure as appeared in the wealth statement as at 30.06.1992
was brought forward from previous year but Tk. 40,26,5000/-

was treated as income under Section 19(5)/33 in the order



under Section 120 and upholding of such action by the Taxes
Appellate authority whether justified.”

Ms. Rezina Mahmud, learned Advocate appearing for the assessee-
applicant mainly submits that the wealth statement was filed under Section
75(d) read with Section 80(a) of the Ordinance and the figures as appeared
is brought forward from previous years from 1989-1990 to 30.06.1992 Tk.
40,25,000/- relates to the Assessment Year 1990-1991 and the same fact
was stated in the reply of the notice issued under Section 120 as above
mentioned but the Tribunal without considering the same disallowed the

appeal.

On the other hand, Mr. Ziaul Hakim, learned Assistant Attorney
General appearing for the respondent Tax Authority mainly submits that
the Tribunal examined the records to see whether the assessee first
submitted the return in the Assessment Year 1992-1993 or not, whether
cash in hand and prize bond amounting to Tk. 40,26,500/- shown in the
return for the Assessment Year 1992-1993 was B/F amount or not, whether
the documents (i.e. certified copies of the demand notice, IT-88,1t-10B and
accounts for the Assessment Year 1989-1990, 1990-1991 and 1991-1992
from previous Circle-A, Dhaka (East) Area, Dhaka) was fake or not. The
CTA examined all the documents and records and evidences hold that it
was not possible for one of the 23 donors to the assessee-applicant being
the sources of fund against cash in hand and prize bond to donate/gift to

assessee-applicant. The Tribunal was in the same opinion with the



substance of the order under Section 120 and assessment order under
Section 832/93/120 upheld the order of the CT(Appeal). In view of the
above the learned Assistant Attorney General prays for the question
formulated in the reference application is to be affirmative in favour of the
Tax department.

We have heard the learned Advocate and the learned Assistant
Attorney General perused the application and materials on record so
appended thereto.

The moot issue requires to be addressed in the reference application
that gift of Tk. 40,26,500/- was shown in the Assessment Years 1989-1990
to 1991-1992 before the Circle-A-1, Dhaka East Zone, Dhaka by the
petitioner from different relatives are genuine or not.

In this regard the IAC disbelieved the gift so claimed by the
assessee-applicant in the Assessment Year 1989-1990 to 1991-1992
holding:

“@EH- b @ WG So 7 47 Hefie ¥ feq FNA Fe e
T I FA CATWAT Gy A P T2 G S
YT ACTFT FCAT/ FCET 399003 O JTNT ST 77 47 P
27 | ©@ OIfFcy FITET Al Ffera 2 432 HT Aferd I a7 P
511271 QR I 13 10T T BT PR CAT AT AN
G FeTT | ORIRIS JORe P 3y FET Wearaad T
AT GAB NS G HF FeqN)

The CTA considering the verifiable document rejected the appeal by

his order dated 02.12.2002 holding:



e ST AR A I A0 O & N7 FT (T 2fer 71
26T SNNGTIA Y] ABIZ P VT 7 | PF [OAT AT TAF© AT
oG FF FAHAET IS A9 FH) T2/ TG G AFCE A A
R, AR GORE FF PR TGS YO P (GG
SO 2357 TTC GBI GGG (T A AFF NS F T2

G B GG Se e [Aem F T W2 ST Fients
TFOPI 3377/

Moreover, the Tribunal considering the evidence on records and
hearing the parties rejected the appeal filed by the assessee-applicant
holding inter alia:

“It 1s therefore apparent to the Tribunal after going through
record that sums shown by appellant as gifts received from 23
closest relatives are not factual and therefore Appeal Commissioner’s
order is upheld and the appeal fails.”

In this regard when any reference application filed under Section160
of the Ordinance 1984 before the High Court Division, The High Court
Division, after hearing the parties dispose of the said reference application

under Section 161 of the Ordinance. Section 161(2) provides that:

(2) The High Court Division shall, upon hearing any case
referred to it under section 160, decide the questions of law
raised thereby and shall deliver its judgment thereon stating
the grounds on which such decision is founded and shall send
a copy of such judgment under the seal of the Court and the
signature of the Registrar to the Appellate Tribunal which
shall pass such orders as are necessary to dispose of the case

in conformity with the judgment.”



In the instant reference application whether the assessee-applicant
submitted return for the Assessment Years 1989-1990 to 1991-1992 and
wherein the copies of the gifts were submitted in the said return or not the
said facts are absolutely disputed question of fact and considering the same
both the authorities below rejected the amount of Tk. 40,26,500/- as gift.
The aforesaid finding of the authorities below cannot be resolved by the
reference application filed invoking under Section 160 of the Ordinance
and as such we do not find any merit in the reference application.

In the result, the question formulated in the reference application is
decided in affirmative in favour of the Tax Department and against the
assessee-applicant.

The Registrar General of the Supreme Court of Bangladesh is
directed to take steps in view of provision of section 161 of the Income Tax

Ordinance, 1984.

Md. Igbal Kabir, J:

I agree.

Md. Mashud sikder A.B.O.



