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Mr. Justice Md. Mozibur Rahman Miah 

And 

Mr. Justice Md. Bashir Ullah 

 

 

Md. Bashir Ullah, J. 

At the instance of the plaintiffs in Title Suit (Partition Suit) No. 08 

of 1988, this appeal is directed against the judgment and decree dated 

04.03.2019 passed by the learned Joint District Judge, First Court, 

Cumilla dismissing the suit on contest against the contesting defendants 

and ex parte against the rest.   

The salient facts in preferring the instant appeal are: 

The present appellant as plaintiff filed the aforesaid suit for 

partition seeking the following reliefs: 
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“(K) AviwRi ZcwR‡jv³ ï¢jl Av›`‡i ev`xi `vexK…Z 59 kZK f~wg 

eve` GK c„_K Qvnvg cvIqvi cÖv_wgK wWwµ w`‡Z| 

(L) Av`vj‡Zi wbw`©ó mg‡qi g‡a¨ c�Mb ev`x‡K Zvnvi cÖvß f~wg e›Ub 

Kwiqv w`‡Z e¨_© nB‡j Av`vj‡Zi R‰bK mv‡f© AwfÁ GW‡fv‡KU 

Kwgkbvi wbhy³ nBqv ZvnvØviv bvwjkx f~wgi cwigvc c~e©K ev`xi c„_K 

Qvnvg cȪ ‘Z nBevi Av‡`k cÖ̀ vb Kwi‡Z| 

(M) Av`vjZ †hv‡M frN−Zl pLm h¡d¡ ¢hOÀ Afp¡¢la œ²−j Eš² ï¢j−a 

h¡c£−L cMm ¢c−az 

(O) Bc¡m−al eÉ¡u ¢hQ¡−l h¡c£ Bl ®k ®k EfL¡l J fÐ¢aL¡l f¡C−a 

f¡−l a¡q¡ f¡Ju¡l B−cn ¢c−az Hhw 

(P) h¡c£−L ®j¡LŸj¡l MlQ f¡Ju¡l B−cn fÐc¡e L¢l−a j¢SÑ quz” 

 

The case of the plaintiffs in short is that the suit land of plot no. 395 

originally belonged to one Omar Gazi and C.S. record was accordingly 

prepared in his name. As he failed to pay khajna, the suit land was then 

put on auction. The auction purchasers then leased out 2.74 acres of land 

including the suit land to one, Azimuddin Munshi on 19.02.1935 by 

Kobuliyat no. 1940. Azimuddin Munshi afterwards died leaving behind 

his wife, Chandraban Bibi, two sons, defendant nos. 1 and 2 and two 

daughters Afia Khatun and Lajjatun Nesa. Chandraban Bibi died leaving 

behind her sons and daughters who then became the owners of the 

properties. Afia Khatun, daughter of Chandraban Bibi died leaving behind 

her husband, Esmat Ullah and two sons, defendant nos. 4 and 5 and three 

daughters, defendant nos. 6 to 8. Esmat Ullah died leaving behind the 

sons and daughters of his first wife, defendant nos. 4 to 8 and three 

daughters of his second wife, defendant nos. 9 to 11. Lajjatun Nesa died 
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leaving behind 1 son and 1 daughter, the defendant no. 12 and 13. 

Darikanath, alias Sharika Mohon Sharma, took a lease of 49 decimals of 

land on plot no. 395 from the owner. 49 decimals of land were recorded in 

S.A. khatian no. 114 in the name of Darikanath Sharma. Plaintiff 

Selimullah became the owner of the said 49 decimals of land and his 

name was recorded in the D.P. khatian no. 208. Plaintiff and his brother 

defendant no. 14 purchased 60 decimals of land from defendant no. 1 on 

09.02.1953. Subsequently, the plaintiff became the owner of 6 decimals of 

land by amicable settlement. Thereafter, on 07.03.1987, the plaintiff 

purchased 4 decimals of land from defendant no. 3. Thus, the plaintiff 

became the owner of 10 decimals of land. The plaintiff filled his land with 

soil and installed a rice mill. He has been consuming and paying 

electricity bills. Thus, the plaintiff became the owner of 59 decimals of 

land out of 2.78 acres of land. The plaintiff requested the defendants for 

partition of the suit land but the defendant refused it. Finally, the plaintiff 

requested the defendants to partition the suit land on 31.12.1987 but they 

refused. Hence, the plaintiff was compelled to institute the suit. 

 Defendant no. 3 contested the suit by filing a written statement 

stating inter alia that Azim Uddin belonged to 2.74 acres of land in the 

suit plot. After the demise of Azim Uddin, his heirs became the owners 

and the R.S. record was prepared in their name. Thereafter, Hazera 

Khatun got 39.50 decimals of land in the suit plot by amicable settlement. 

She sold out 5 decimals of land to one, Ali Akbar and Md. Mostofa. So 

she prayed for saham of 34.50 decimals of land in the suit plot. 

 Defendant nos. 17 to 22 contested the suit by filing a joint written 

statement stating inter alia that one Azim Uddin was the owner of the suit 
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land. Azim Uddin died leaving behind one wife, two sons and three 

daughters. Abdul Khalek and Abdus Sattar got 2.74 decimals of land of 

plot no. 395. Thereafter, Abdus Sattar sold out 12 decimals of land of the 

suit plot to defendant no.17 on 20.12.1974 by deed no.10592. Abdul 

Khalek transferred 60 decimals of land to the defendants on 31.03.1975 

by deed no. 10593. After that on 19.10.1977, Abdul Khalek and Abdus 

Sattar transferred 48 decimals of land of the suit plot to the defendants by 

deed no. 14977. On 15.02.1978, Abdul Khalek and Abdus Sattar 

transferred a further 4 decimals of land to the defendants by deed no. 4819. 

Thus, the defendants became owners of 1.24 acres of land of the suit plot. 

They have been enjoying possession of the suit land. On 15.03.1987, the 

plaintiff threatened the defendant to dispossess them from the suit land. 

The plaintiffs have no title, right and possession in the suit land. So, the 

suit is liable to be dismissed.    

 In order to dispose of the suit, the learned Judge of the trial Court 

framed as many as 4 (four) different issues. To support the case, the 

plaintiff examined as many as 03(three) witnesses while the defendants 

examined 07(seven) witnesses. The plaintiffs and the defendants also 

produced several documents which were also marked as exhibits.   

Upon hearing the parties and on perusal of the pleadings and 

evidence, the learned Joint District Judge, First Court, Cumilla dismissed 

the suit on contest against the contesting defendants and ex parte against 

the rest on 04.03.2019. 

Being aggrieved by and dissatisfied with the judgment and decree 

dated 04.03.2019 passed by the learned Joint District Judge, First Court, 
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Cumilla in Title Suit (Partition Suit) No. 08 of 1988, the plaintiff as 

appellant preferred this appeal before this Court. 

Mr. Ashfaqur Rahman, the learned Advocate appearing for the 

appellant upon taking us to the impugned judgment and decree as well as 

the documents so appeared in the paper book at the very outset contends 

that the trial Court dismissed the suit finding wrongly that the plaintiff has 

failed to prove his title and out of 5 (five) sets of defendants being (1) 

Defendant nos. 17-22; (2) Defendant nos. 4, 5(Ka)-5 (Umo), 6/7/8; (3) 

Defendant nos. 124,131-136; (4) Defendant nos. 14/15 and (5) Defendant 

no. 3 filed separate petitions for saham before the concerned Court, 

however, the trial Court while passing the impugned judgment did not 

consider the saham of the respective parties.  

 He further contends that the plaintiff submitted deeds dated 

18.03.1987 before the trial Court but no such documents were exhibited. 

He also submits that if the plaintiff-appellant gets an opportunity to 

submit and prove deed nos. 6952 and 6953 both dated 18.03.1987 then he 

would be able to prove title of at least 5(five) decimals of land though the 

plaintiff-appellant sought saham to the extent of 59 decimals of land and 

his entire claim was rejected outright by the trial Court. So, the learned 

Advocate humbly prays that the suit may kindly be sent back on remand 

before the trial Court to prove the suit. 

None appears for the respondents to oppose the appeal.  

We have heard the learned counsel for the appellants and perused 

the impugned judgment and decree, memorandum of appeal, evidence, as 

well as other materials on record. 
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The plaintiff-appellant submitted that the plaintiffs and his brother 

defendant no.14 jointly purchased 60 decimals of land from defendant  

no.1 by registered deed dated 09.02.2003 and by another deed dated 

18.03.1987, the plaintiff purchased 4 decimals of land from defendant     

no. 3 and those documents were submitted before the trial Court but 

unfortunately the said documents have not been exhibited for which the 

trial Court drew adverse presumption as to the title and possession of the 

plaintiffs. 

It appears from the evidence adduced by PW1, Selim Ullah that in 

examination-in-chief he stated that “Avgvi evev 4 kZK Rwg 3bs weev`x ‡_‡K Lwi` 

K‡i| H `wjj 18/3/87Bs Zvs- nq| Zvi mB gûix `vwLj w`jvg|” (vide page no.349 

of the paper book). It appears from the above-mentioned evidence that 

PW1 submitted deed dated 18.03.1987 before the trial Court however the 

same was not exhibited. The learned counsel on behalf of the plaintiffs-

appellants submitted certified copies of deed nos. 6952 and 6953 both 

dated 18.03.1987 before us. It also appears from the written statement 

filed by the defendant no. 3 that she sold out 5 decimals of land of the suit 

plot to one Ali Akbar and Md. Mostafa. So, it is necessary to prove the 

genuineness of the said deeds by adducing evidence.  

 We find substance in the submissions made by the learned counsel 

appearing on behalf of the appellant to the effect that if the plaintiffs-

appellants get the opportunity to submit, exhibit and prove deed nos. 6952 

and 6953 both dated 18.03.1987 before the trial Court then they would be 

able to prove the title at least 5 decimals of land though the plaintiffs 

sought a saham of 59 decimals of land in the suit. We find that crucial 

evidence has come up that could be examined.  
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However, we are of the view given the above decision that the ends 

of justice would be met if the case is sent back on remand to the trial 

Court for passing an appropriate judgment and decree giving an 

opportunity to the plaintiffs to produce the certified copies of deed nos. 

6952 and 6953 both dated 18.03.1987 and marked as exhibits and then 

reconsider evidences. 

Section 107 of the Code of Civil Procedure empowers the appellate 

Court to remand a Case. We also get support from the decision passed in 

the case of Superintendent Engineer, Power Development Board Vs. 

Madhumati Cinema Ltd., reported in 54 DLR(AD) 170, wherein it was 

held, 

“Although the provision of remand should not be 

exercised to cure any defect or filling up any lacuna in 

the pleadings of the parties or the case of the parties 

but in order to decide the material issue concerned in 

the suit we are of the view that the order of remand 

was warranted in the facts and circumstances of the 

case...” 

 

Given the above facts, circumstances and ratio, we find substance 

in the submission so placed by the learned Advocate on behalf of the 

appellant. Moreover, we find merit in the appeal. 

Accordingly, the appeal is allowed, however without any order as 

to costs in this appeal.  

The judgment and decree dated 04.03.2019 passed by the learned 

Joint District Judge, First Court, Cumilla in Title Suit (Partition Suit) No. 

08 of 1988 is thus set aside and the suit is sent back on remand. 
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The trial Court is directed to call the relevant volume from the 

concerned sub registry office to prove the genuineness of deed nos. 6952 

and 6953 both dated 18.03.1987 if so sought by the plaintiff-appellant.       

However, the learned Joint District Judge, First Court, Cumilla is 

directed to dispose of Title Suit No. 08 of 1988 as expeditiously as 

possible, preferably within 06(six) months from the date of receipt of the 

copy of this judgment. 

Let a copy of this judgment along with the lower Court records 

be communicated to the Court concerned forthwith.  

 

Md. Mozibur Rahman Miah, J.     

   I agree. 

 

Md. Sabuj Akan/ 

Assistant Bench Officer 


