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K. M. EMRUL KAYESH, J: 

(1) This criminal appeals are directed against the 

judgment and order of conviction and sentence dated 

02.11.2020 passed by the learned Additional Metropolitan 

Sessions Judge, 5
th
 Court, Chattogram in Sessions Case 

No.156 of 2008 arising out of Khulshi Police Station Case 

No.03(3)2006 corresponding to G.R Case No.142 of 

2006.  

 (2) All the above appellants and absconding 

convicts namely (1) Md. Monir Hossen son of Abdul 

Khaleque and (2) Md. Saiful Islam @ Saifullah son of 



 3

Abdus Sattar are convicted under section 395 of the Penal 

Code and each of them sentenced to rigorous 

imprisonment for 10(ten) years and also to pay a fine of 

Tk.10,000/-(ten thousand) in default to suffer simple 

imprisonment for one month more and further convicted 

the appellants and absconding convicts under section 397 

of the Penal Code and also each of them sentenced to 

imprisonment for 7(seven) years. However, the convict 

accused Md. Monir Hossen son of Abdul Khaleque and 

Md. Saiful Islam @ Saifullah son of Abdus Sattar are still 

on the run. 

(3) All the above appeals have been arisen out of 

common judgment these have been heard together and are 

being disposed of by a single judgment. 

(4) The prosecution case as portrayed in the First 

information report (hereinafter referred to as FIR) and 

unfurled during the trial is that one Bashir Mohammad 

lodged a written First Information Report on 07.03.2006 

with Khulshi Police Station alleging inter alia, that the 

informant and his friend Abul Hossen have been doing 



 4

iron scrub business for a long time. When Abul Hossen 

needed money, he sent his manager Sajib Barua to him 

(informant) on 07.03.2006. Both of them at about 11.30 

am went to Pahartali Islamic Bank Ltd. to withdraw an 

amount of taka 4(four) lakh by a cheque from the account 

of his friend Mohammed Yunus. From there they came to 

Sonali Bank Ltd, Pahartali Branch CDA market by a 

rickshaw and withdrew an amount of taka 6(six) lakh 

from Abul Hossen’s account. Thereafter he rented a CNG 

from in front of CDA market with Tk.10(ten) lakh 

stashing in a polythene bag in order to go to Pahartali 

Tigerpass road to deposit it of Abul Hossen’s bank 

account. On arriving in front of Pahartali Railway School 

under Khulshi, Police Station at around 12.30 hours, the 

cashier Absar of Sonali Bank Ltd. of CDA Market branch, 

Chattogram called through mobile phone and asked him 

whether he had received more money or not. As he could 

not understand he told the driver to drive the CNG taxi 

slowly. Having got speed breakers on the road, the driver 

further slowed the speed. At the same time four unknown 
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armed persons, 3(three) of them were with firearms and 

one with a pistol got on their CNG and they beat him and 

took away his revolver bearing No.5980 loaded with 

6(six) cartridges (.32) and his mobile phone from his 

pocket and also took away polythene bag, containing full 

of money from Sajib Barua. Then 4(four) accused got on 

another CNG and started going towards the city gate of 

Chattogram City. The robbers made their CNG was 

useless before leaving from the place of occurrence. At 

that time, he hired another CNG and was following the 

dacoits at one stage reached at city gate. He later went to 

Khulshi Police station and lodged a FIR with Khulshi 

Police Station. In the mean time the CNG carrying dacoits 

disappeared from his sight. Upon the aforesaid FIR 

Khulshi Police Station Case No. 03(3)2006 was started. 

(5) After lodgment of the First Information Report 

the officer in charge of Khulshi Police Station entrusted to 

S.I Sumit Kumar Kundu for holding investigation of the 

case. Then the police submitted charge sheet being No.15 

dated 05.02.2007 against 7 (seven) accused persons under 
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section 395, 397 and 412 of the Penal Code. However, the 

investigating officer prayed for discharge the accused Md. 

Amir Hossain from the prosecution. Thereafter the Chief 

Metropolitan Magistrate, Chattogram transferred the same 

to the learned Metropolitan Sessions Judge, Chattogram 

for trial and disposal, where it was registered as 

Metropolitan Sessions Case No.156 of 2008. whereafter it 

was transferred to the learned Druto Bichar Tribunal 

(hereinafter referred to as Tribunal) through a Memo 

dated 31.01.2008 in which it was further registered as 

Druto Bichar Tribunal Case No.32 of 2008. After 

receiving the record the tribunal framed charge against the 

accused persons under section 395, 397 and 412 of the 

Penal Code, which was read over and explained to the 

present accused persons to which they pleaded not guilty 

and claimed to be tried. 

(6) In course of trial the prosecution examined as 

many as 6(six) witnesses before the tribunal. As the 

tribunal could not conclude the trial within the stipulated 

time, as a result the tribunal further transmitted the case 
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record to Additional Metropolitan Sessions Judge, 5
th
 

Court, Chattogram for trial. Then the prosecution further 

examined 5(five) witnesses. 

(7) On conclusion of evidence of prosecution 

witnesses the accused Md. Abbas and Md. Shah Jalal @ 

Jalal were examined under section 342 of the Code of 

Criminal Procedure (hereinafter referred to as Code) when 

the trial court drew their attention to incriminating 

evidences appearing against them where they reiterated 

their innocence and claimed to be justice. The defence 

examined none. 

(8) The defence case as it transpires from the trend 

of cross-examination of the prosecution witnesses on 

behalf of the accused persons that they were not present in 

the place of occurrence, they did not carry any pistol or 

firearms and the offence of dacoity as alleged was not 

committed in the place of occurrence. The confessional 

statement was extracted by applying force and tortures the 

alleged incriminated articles i.e the money was not 

recovered from the possession of Jahangir Alam and other 
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accused persons. It further divulged in defence that the 

convict appellants have been implicated out of local 

rivalry and enmity.     

(9) After conclusion of trial the learned court below 

arrived at a decision and convicted the appellants under 

section 395 and 397 of the Penal Code and sentenced 

them aforesaid holding: 

(a) The prosecution successfully proved the charge 

against the convict appellants as well as the 

absconding convicts by adducing corroborative 

evidence. 

(b) The evidence as adduced against the convict 

appellants and absconding convicts were 

consistence uniform, trustworthy and 

corroborative in nature. 

(10) Feeling aggrieved by and dissatisfied with the 

impugned judgment and order of conviction and sentence 

the appellants approached the instant appeal before this 

court. 
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(11) Mr. Mohammad Monirul Islam, Deputy-

Attorney-General assisted by Mr. Robiul Islam, Ms. 

Ayesha Flora and Mr. Md. Jahir Ahmed, Ms. Belgish 

Nafisa Hoque, Assistant-Attorney-Generals appearing for 

the state submitted drawing our attention to the First 

Information Report, charge-sheet, evidence on record and 

the judgment in question and strenuously opposes the 

appeal. He further submits that the prosecution 

successfully proved the charge against the appellants and 

absconding convict beyond reasonable doubt. He next 

contends that all the evidence of the prosecution witnesses 

are consistent with each other in respect of complicity of 

the appellants in the commission of offence. He further 

submits pointing at the evidence of P.W-4 as to how the 

accused persons committed an offence of dacoity and by 

his evidence connected them with the offence. He further 

submits that the appellants committed an offence of 

dacoity on the basis of secret information that the 

informant was carrying cash Tk.10 (ten lakh) withdrawing 
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from bank. He lastly submits to uphold the Judgment and 

sentence awarded by the learned trial court. 

(12) On the other hand the learned advocates for the 

appellants have assailed the Judgment in question on the 

following grounds: 

Firstly: The learned court below arrived at a wrong 

decision without considering the evidence on record and 

thereby the impugned judgment is not sustainable in law. 

Secondly: The Judgment in question is not well 

founded by the evidences of the prosecution as such the 

same is not countenance in law. 

Thirdly: The impugned Judgment is based on 

conjecture and surmises and as such the same cannot 

stand in Law. 

(13) On the other hand Mr. Md. Kamrul Islam, the 

learned advocates for all the appellants have sought for 

impeachment of the impugned judgment submitting that 

the FIR and the confessional statement of the accused 

Monir and the deposition of the informant and the 

deposition of another eye witness of p.w-8 are not 
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consistent and corroborative in nature. No alamat was 

recovered from the possession of the convict appellant 

Jahangir Alam because 10 (ten lakh) taka had been 

snatched away from the possession of the informant and 

Sajib Barua. But only taka 3,22,500/-(three lakh twenty 

two thousand five hundred) and 6(six) round bullets were 

recovered from the possession of the accused Jahangir 

which was not seized in connection of this case. Some 

alamats one Mobile Phone set, and two pieces of iron rod, 

were seized as produced by Nurul Alam and Tk.8,00/-

(eight hundred) was sized at the pointing of the accused 

Murad and one CNG run auto rickshaw bearing No. 

Chatto Metro-Z-11-2446 was seized near a Post Office of 

Sadarghat in Chattogram. He further submits testimony of 

prosecution witnesses are not consistent with each other. 

Rather the learned court below convicted the appellants 

including the absconding convicts are based on 

conjectures and surmises. He next submits that the learned 

court below arrived at a wrong decision without 

considering the evidences on record in its true perspective. 
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He further submits praying for acquittal of the convict 

appellants from the charge leveled brought against them 

setting aside the impugned Judgment. 

(14) To appreciate the submissions led by the 

learned advocates for both the parties and other 

documents all the evidences produced by the prosecution 

are mentioned below: 

 (15) P.W-1 Constable Abul Kalam, stated in his 

deposition that in the year 2007, he was working as 

constable in Boro Aulia police outpost under Sitakunda 

Police Station in Chattogram. While he arrived at the 

Sikko filing station on the south side of Bhatiari Bazar at 

13.30 hours on that date Habildar Noor Mohammad was 

in charge of the Highway Patrol Police. At that time he 

saw a man trying to get on a CNG taxi entering into an 

altercation with the driver of CNG. He further stated that 

he saw some people were chasing him terming him as 

thief. Thereafter a man was arrested by him and on search 

found a bag with him then they recovered a pistol a 

revolver a cut gun, a shotgun, pistol and a cleaver and an 
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amount of Tk.3,22,500/- (three lakh twenty two thousand 

five hundred) then arrested person disclosed his name as 

Jahangir Alam. The arrested person further disclosed that 

he was carrying money and a pistol which was snatched 

away from a rail crossing of Tigerpass Road in Pahartoli. 

Then S.I Zafar of Sitakunda Police Station came to the 

spot and sized alamats by preparing a seizure list. The 

witness identified the accused Md. Jahangir Alam on 

dock. 

(16) In cross-examination he denied a suggestion 

that the accused Jahangir was coming to Chattogram city 

from his father-in-law’s house under Sitakunda Police 

Station by a city service and on the way the bus was 

broken down and the police searched the bus and found 

something in the bunker and the police arrested Jahangir 

and another 4 to 5 persons from the bus and took them to 

Sitakunda Police Station. He further denied a suggestion 

that no scuffling was made between baby taxi driver and 

accused Jahangir. He denied a suggestion that a pistol, 

revolver or a shotgun and taka 3,22,500/- (three lakh 
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twenty two thousand five hundred) were not recovered 

from the possession of Jahangir. 

 (17) P.W-2 Ms. Tahera Ferdous, stated that she was 

working as Magistrate under Chattogram development 

authority. She recorded the confessional statement of the 

accused Md. Murad Hossain under section 164 of the 

Code. On that date S.I Sumit Kumar Kundu of Khulshi 

Police Station produced the accused Md. Murad Hossain 

before her at 14.30 hours to record his confessional 

statement under section 164 of the Code. She allowed the 

accused for reflection of time in her chamber in the 

custody of her peon. While she explained him to 

consequence of the confessional statement, whereupon he 

agreed to make confessional statement.  

The confessional statement of the accused Md. 

Murad Hossain dated 13.03.2006 as ext-1 series, is 

reproduced as follows: 

ÔÔ Avwg `xN©  4/5 ermi c~‡e© Mv‡g©›U‡m PvKzix 
KiZvg ZLb n‡Z Rvnv½x‡ii mv‡_ Avgvi 
cwiPq nq| Zvi cieZx©‡Z Rvnv½xi Mv‡g©›U‡m 
Ry‡Ui e¨emvq P‡j hvq| Avwg W«vBwfs jvB‡b 
P‡j Avwm| Zvici †_‡K Rvnv½xi gv‡S gv‡S 
Avgvi evmvq †eov‡Z AvmZ Ges AvwgI Zvi 
evmvq †eov‡Z †hZvg| MZ 02 gvm Av‡M 
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Rvnv½x‡ii gvgv wkcb Ges wkc‡bi eÜy I 
Rvnv½x‡ii eÜy‡`i mv‡_ Avgvi cwiPq nq| 
Zvici GKw`b Rvnv½xi Avgv‡K e‡j ‡h, gyiv` 
†Zvgvi †Zv Mvox Av‡Q Avgiv †Zvgvi Mvox‡Z 
K‡i Nyie, Mv‡g©›U‡mi gvjUvj wKbe| Zvici 
‡_‡K Rvnv½xi cÖvq Avgvi Mvox‡Z NyiZ 2/3 
N›Uv Ges Avgv‡K  400/500 UvKv fvoveve` 
w`Z| MZ  06/03/2006Bs ZvwiL  weKvj 
AvbygvwbK 6.00/6.30 NwUKvi mgq Rvnv½xi 
Avgvi evmvq  Av‡m Ges Avgvq e‡j †h, Zywg 
AvR Mvox PvjvIwb? Avwg ejjvg †Kb Avwg 
AvR Mvox PvjvBwb| evmvqB AvwQ| ZLb †m 
ejj †h, Kvj‡K Mvox Pvjv‡j Avgvi GKwU 
wWDwU Av‡Q g‡g© Rvbvq| Zvici †m Avgv‡K 
Zvi c‡ii w`b mKvj 9.00 NwUKvi mgq 
AjsKvi wm‡bgv n‡ji †gv‡o Mvox PvjvB ev bv 
PvjvB Avm‡Z e‡jb| †m Avgv‡K  e‡j †h, Zvi 
Mvox Av‡Q ỳwU| Avwg Mvox bv Pvjv‡jI ‡hb 
AjsKvi wm‡bgv n‡ji †gv‡o hvB| Avwg Zvi 
K_vq m¤§Z nBqv K_vgZ 07.03.2006Bs 
mKvj 9.00 NwUKvi mgq Avwg AjsKvi 
wm‡bgv n‡ji †gvo †cŠQvB| cÖ_‡g †mLv‡b 
wM‡q †`wL GKwU Kv‡jv e¨vM nv‡Z Rvnv½xi 
Av‡m| Zvici Rvnv½xi mn Avwg AjsKvi 
†gvo ’̄ wmwU K‡cv©‡ik‡bi gv‡K©‡Ui mvg‡b 
Avwm| †cQ‡b †cQ‡b †`Ljvg wkcb, Rvjvj, 
Avgxi Avmj| wmwU K‡cv©‡ik‡bi mvg‡b 
mvBdzj `uvwo‡q Av‡Q| Zv‡`i GKRb 
wm.Gb.wR Mvox PvjK gwbi wm.Gb.wR wb‡q 
gv‡K©‡Ui wecixZ w`‡K Mv‡Qi bx‡P e‡m Av‡Q| 
Avwg Rvnv½x‡ii mv‡_ gwb‡ii mvg‡b †Mjvg| 
†mLv‡b ùvov‡bvi ci †`wL Ab¨iv Gw`K †mw`K 
nvUvnvwU Ki‡Q| nVvr K‡i †`wL GKUv †gvevBj 
Kj Av‡m mvBdy‡ji nv‡Z| mvBdzj mevB‡K 
`ª“Z Mvox‡Z DVvi Rb¨ e‡j| wcQb †_‡K 
Kvjvg A_ev AvjgMxi HLv‡b Avi GKwU 
wm.Gb.wR wb‡q Av‡m Zv‡`i‡K Avwg †`L‡j 
wPbe| Avwg ỳwU Mvoxi g‡a¨ AcwiwPZ  Mvoxi 
W«vBfv‡ii Mvox‡Z DwV| wcQ‡bi wm‡U mvBdyj 
Ges ev`kv emv wQj| Avwg mvg‡b emv wQjvg 
W«vBfv‡ii cv‡k¦© ZLb mvBdzj Avgv‡K ª̀“Z 
Mvox Pvjv‡Z e‡j| ZLb Avwg MvwowU ª̀“Z 
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Pvwj‡q cvnvoZjx jvwK †nv‡U‡ji †gv‡o hvB| 
ZLb Avgv‡K ev‡g †h‡Z mvBdzj e‡j| ev‡g 
†M‡j mvBdzj ZLb Avgv‡K Avgvi mvg‡bi 
wm.Gb.wR Mvox‡K AbymiY K‡i wcQ‡b wcQ‡b 
†h‡Z e‡j| Avwg wcQb wcQb †h‡Z jvMjvg| 
Zvici †ij ¯‹y‡ji mvg‡b wecix‡Z †ijI‡q 
K¬v‡ei mvg‡b Avgvi Av‡Mi wm.Gm.wR MvoxwU 
_vgj| Avwg MvoxwU (Avgvi) _vgv‡Z PvB‡j 
mvBdzj Avgv‡K Ifvi‡UK Ki‡Z e‡j Ges 
Rvjv‡ji Kv‡Q †gvevBj K‡i e‡j †h, †ij 
¯‹y‡ji mvg‡b MvoxwU Av‡Q †Zvgiv ZvovZvwo 
KvR †m‡i †dj| Zvici mvBdzj Avgv‡K e‡j 
†h, Zywg wKQy `yi mvg‡b wM‡q MvoxwU Nywo‡q 
Avb| Avwg MvoxwU Nywi‡q G‡b NUbv ’̄‡j †`wL 
wkcb, Rvjvj, ev`kv, Avgxi, Rvnv½xi ª̀“Z PÆ 
†g‡Æv-Z-11-2446 bs MvoxwU‡Z GKwU A ¿̄ 
Ges GKwU c−vwó‡Ki e¨vM mn D‡V| mvBdzj I 
Zvnvi mn‡hvMx Kvjvg Ii‡d AvjgMxi Iiv 
Avgvi Mvox †_‡K †b‡g c‡o Avgvi mv‡_ 
AcwiwPZ W«vBevi Ges Avwg MvoxwU 
Pvjvw”Qjvg| mvBdzj Avgv‡K 2446 bs MvoxwU 
wcQ‡b wcQ‡b †h‡Z e‡jb| PÆ †g‡Æv-Z-
112446 bs MvoxwU gwbi Pvjvw”Qj| AcwiwUZ 
W«vBfv‡ii bvg Avãyj A_ev ev`kv n‡e| Avwg 
Mvox wb‡q †h‡ZB cvnvoZjx cywjk ex‡Ui Wv‡b 
cy‡ji Kv‡Q mvg‡bi Mvox †_‡K ev`kv Ges 
Ii‡d Avgxi †b‡g Avgvi Mvox‡Z D‡V e‡m| 
Avwg †mLvb †_‡K RvwKi †nv‡mb †iv‡W Avwm| 
†mLvb †_‡K P‡j hvB G.†K Lvb †gvo| †mLvb 
n‡Z wmwU †MBU cvi njvg| ‡mLvb n‡Z 
fvwUqvixi w`‡K †h‡Z jvMjvg| †mLv‡b wM‡q 
Mvox _vgv‡j 2446 bs Mvox n‡Z Rvnv½xi ỳªZ 
†b‡g c‡o, Zvi nv‡Z Kv‡jv GKwU e¨vM wQj| 
†m e¨vMwU wb‡q wmwU mvwf©‡m DVj Ges DVvi 
Av‡M Avgv‡K e‡j †h, gyiv` Zywg P‡j hvI 
Kvj‡K Avwg †Zvgvi mv‡_ †`Lv Kie| †mLvb 
†_‡K Ii‡d Avãyj Ii‡d ev`kv MvoxwU Nywi‡q 
wb‡q Avgiv Avevi kn‡ii w`‡K P‡j Avwm| 
Avwg Ges AcwiwPZ W«vBfvi ev‡qwR` †iv‡Wi 
÷vikx‡ci mvg‡b Avgv‡K `ª“Z bvwg‡q  Ii‡d 
Avãyj Ii‡d ev`kv Avgv‡K GKwU 100 UKvi 
evwÛj 10,000/- (`k nvRvi) UvKv w`j| 
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Zvici Avwg 10,000/-(`k nvRvi) UvKv †c‡q 
Lywk‡Z gv‡Zvqvi n‡q evmvq wdijvg| evmvq 
wd‡i Lye fv‡jv Kvco †Pvco, AvmevecÎ wKQy 
wKbjvg| 2q w`b ci Rvnv½xi Avmvi K_v 
_vK‡jI †m Avmj bv| 3q w`b ivZ 11.30 
NwUKvi mgq cywjk Avgvi evox †iBW w`‡q 
Avgv‡K a‡i Lyjkx _vbvq wb‡q hvq| Lyjkx 
_vbvq wb‡q Avgv‡K wRÁvmvev` Ki‡j Avwg 
NUbvi me wKQy cywj‡ki Kv‡Q ewj| Zvic‡ii 
w`b mKv‡j Avgv‡K wb‡q Avgvi †m¸i evMvb 
Pvi b¤¦i †jBb bvjvi cv‡o gybœvi evmvq 
†mLv‡b Avgvi ¿̄x wQj †mLv‡b †iBW w`‡q 
cywjk 800/-(AvUkZ) UvKv D×vi K‡i| GB 
Avgvi Revbe›`x|ÕÕ 

 (18) Thereafter she recorded his confessional 

statement observing all legal formalities as provided under 

section 164 and 364 of the Code. She proved the 

confessional statement and her signatures thereon. Which 

has been marked as ext- 1 series.  

(19) She denied a suggestion that the accused was 

beaten and forced to make confession. She denied a 

suggestion that the confessional statement was not made 

by the accused voluntarily. 

 (20) P.W-3 Constable Siraj Uddin, was tendered by 

the state accused declined to cross-examination. 

(21) P.W-4, Bashir Mohammed as informant stated 

in his examination-in-chief that informant and his friend 

Abul Hossen have been doing iron scrub business for a 
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long time. When Abul Hossen needed money on 

07.03.2006, he sent his manager Sajib Barua to him for 

Tk.10 lakh. He along with the manager Shajib Barua went 

to Pahartali Islami Bank Ltd and withdrew money for four 

lakhs by a cheque from the account of his friend 

Mohammad Yunus. From there they came to the Sonali 

Bank Ltd CDA Market Pahartali branch by a rickshaw 

and withdrew Tk.6 lakhs from Abdul Halim’s account. 

Then he rented a CNG from in front of CDA Market with 

the money of Tk.10 lakh having in a polythene bag to go 

to Pahartali Tigerpass Road to deposit it of Abul Hossen’s 

bank account. When they arrived in front of Pahartali 

Railway School under Khulshi Police Station at around 

12.30 p.m, the cashier Absar of Sonali Bank of CDA 

Market called him and asked whether he had received 

more money or not. As he could not follow he told the 

driver to drive CNG slowly. Having got speed breakers on 

the road, the driver further slow the speed. At that time, 4 

unknown persons from both sides of the CNG got into it, 

three of them were with firearms and one with a knife of 
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them one (wearing white ganji in the dock) pointed pistol 

at his (P.W-4) head and beat him and that person took 

away his revolver and mobile phone from his pocket and 

gave those to another one (wearing black shirt in the dock) 

and also handed over the polythene bag full of money 

from accused Sajib Barua to another person. Then 4 

accused persons got into a CNG and started going towards 

the city gate. The dacoits made their CNG wire useless. At 

that time, he (P.W-4) hired another CNG and was 

following dacoits and lastly reached the city gate. As the 

CNG and dacoits disappeared from his sight then he 

(P.W-4) went to Khulshi Police Station and lodged an 

ejhar. 

P.W-4 proved his ejhar and his signatuer thereon as 

Ext.2, 2/ka. 

P.W-4 further deposed that about 4.30/5.00 p.m. he 

got information from Khulsi Thana that an accused was 

arrested by Baro Aolia Police fari under Sitakundo Police 

Station with money and arms. Then he reached Khulshi 

Police Station and then went to the Baro Aolia Police fari 



 20

along with the O.C and other police force indentified the 

accused and his revolver with 6 rounds of cartridges and 

Tk.3,22,500/-, which were recovered from that accused. 

The arrested accused said his name as Jahangir. 

P.W-4 indentified the accused Jahangir in the dock 

and said that he carried pistol. P.W-4 also identified 

accused Monir Hossen, and said that he carried a knife 

like chapatti and also identified the accused Shahjalal @ 

Jalal in the dock and said that he carried a cut rifle, P.W-4 

also indentified accused Saiful and said that he carried 

revolver like arms at the time of occurrence. He also 

indentified accused Murad Hossain and said that this 

accused came to the place of occurrence by a CNG 

immediate after the incident and asked what happened. 

In cross-examination on behalf of accused Saiful, 

stated that he did not mention the name of any accused in 

the ejhar or what was in the possession of any accused. 

There was no TI parade held in the case. The Railway 

School is situated two and a half kilometers away from 

CDA Market’s Sonali Bank Ltd. His house is on the north 
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side of CDA Market. He reached at CDA Market 

approximately 12.30 hours. He left CDA Market, Sonali 

Bank branch at about 12.20 p.m. No one from the Railway 

School came to the spot at the time of the incident. Post 

office is west of the place of occurrence. It was not known 

to him whether anyone of the post office came there or 

not. Shahi Community Center is to the north of the post 

office. It was not known to him whether any one of 

community center came or not. There are 3 or 4 shops 100 

yards away from the place of occurrence. It was not 

known to him whether anyone of those shops came or not. 

Moments before the incident, Sonali Bank’s cashier Absar 

called his mobile phone and he was talking with the 

mobile phone keeping the revolver in his pocket and the 

occurrence happened at that moment. As a result, he did 

not get a chance to use the revolver. The name of the 

cashier of Sonali Bank Ltd. has been mentioned in the 

ejahar. He did not mention his name as a witness or an 

accused. At that moment, the accused persons got into a 

taxi and left for the city gate. He did not know the taxi 



 22

driver. He first saw the accused Saiful on the spot, as he 

did not know him from before. He did not know whether 

any alamat was recovered from the accused or not. 

(22) He denied a suggestions that the accused Saiful 

was not at the spot or did not have a pistol or no dacoity 

was happened at the place of occurrence at the said time 

or that accused Saiful did not commit the alleged dacoity. 

(23) In his cross examination he stated that he did 

not mention in the ejahar that after the incident, a person 

came to the spot with CNG and asked what had happened. 

(24) In his cross examination on behalf of the 

accused Murad Hossen stated that he did not mention in 

his ejahar that Murad Hossen had a knife like chapatti in 

his hand. This witness denied the suggestions that Murad 

Hossen did not have alleged a knife and he has given a 

false evidence against the accused. 

(25) In his cross examination  on behalf of the 

accused Jahangir denied the suggestion that the accused 

Jahangir was not in front of Pahartali Railway High 

School or he did not snatch the revolver, mobile and 
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money bag with pointing at a weapon on his head or later 

he (p.w-4) did not go to Sitakunda Police outpost as per 

instruction of the officer in charge of Khulshi Police 

Station and did not identify the accused Jahangir or saw 

the revolver and said that Jahangir was not involved in the 

incident but at the instruction of the officer in charge 

Jahangir’s name was mentioned as the accused. 

(26) The witness denied the suggestions that 

Shahjalal was not at the place and time of the alleged 

incident or did not take part in the dacoity as alleged.       

(27) P.W-5 Dawood Sheikh and P.W-6 Md. Sadequr 

Rahman, were tendered and cross-examination was also 

declined.             

(28) P.W-7 Mohammad Alauddin Mia, testified that 

on 21.03.2006 he was on sira-mobile duty at the Police 

Station of Khulshi and at night he went to Police Station 

around 10.15 hours and then S.I Sumit Kumar Kundu got 

on a car with one of the accused. He took the accused to 

Dhanyalapara Police Station. The accused went to roof of 

a bathroom in his father-in-law’s house and got up to 
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unload goods. But he tried to commit suicide by cutting 

his throat with a piece of glass. He was taken to hospital 

and got treatment. Thereafter he came to know the 

accused died. The name of the accused was Abul Hossen. 

(29) The cross-examination of P.W-7 of all the 

accused were declined. 

 (30) P.W-8 Shajib Barua, another eye witness to the 

occurrence testified that on 07.06.2006 he was his 

business office at Jahangir Market in Kadamtali. His 

owner Abul Hossen told him to go to Mr. Bashir at Sonali 

Bank Ltd. of Pahartali CDA market and further told that 

Mr. Bashir would pay him Tk.10,00,000 (ten lakh) and to 

deposit it in IFIC Bank Ltd. at Sheikh Mujib Road branch. 

According to him, he reached to CDA market at 11.15 am, 

came there within 10 to 15 minutes after his arrival, Mr. 

Bashir came with a rickshaw and took him to Islami Bank 

Ltd. of Alangkar mor and took taka 4(four lakh) from 

there. Mr. Bashir again took him at CDA Market Sonali 

Bank Ltd. branch. Thereafter he withdrew an amount of 

Tk.6 (six lakh) from there. Then he rented a baby taxi 
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stashing money in a polythene bag and left for IFIC 

Bank, Sheikh Mojib Road. While the baby taxi went a 

little ahead before Pahartali at Railway School, Bashir 

Saheb received a mobile phone call when he asked the 

driver to drive CNG slowly as he could not understand the 

phone call. At that time four miscreants surrounded their 

baby taxi as the driver slowed down and there is a speed 

breaker in front of the Railway School. There were two 

men sat beside him. One of them held a rifle at his head. 

Mr. Bashir was also surrounded by two men. A man held 

a firearm at the driver’s head. A criminal snatched the 

money containing bag away and gave it to another 

criminal. The miscreant took a mobile phone and pistol 

from Mr. Bashir. The miscreants slapped them. The 

accused persons then fled away later they got on another 

CNG and they continued to chase the accused persons 

towards Pahartali market. Going to the Alanker mor, they 

got down from taxi without seeing anybody else. He 

informed about incident to his owner through a phone. He 

left the said place for his office and told his boss. 
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Thereafter Mr. Bashir lodged a First Information Report 

with Khulshi Police Station. The witness identified the 

four miscreants standing on dock.  

(31)  He denied a suggestion that no occurrence 

took place as alleged by the prosecution. He denied a 

suggestion that 10,000,00/-(ten lakh) taka was not 

snatched away by the miscreants. He denied a suggestion 

that 10,00,000/-(ten lakh) taka was not withdrawn from 

the bank. He denied a suggestion that the accused persons 

have been falsely implicated with this case but he 

admitted no TI parade was held in connection of this case. 

He denied a suggestion that he along with the informant 

misappropriated the money by cooking up a story of an 

offence of robbery. He denied a suggestion that no arms 

were recovered from the possession of the informant.  

(32) P.W-9 S.I Sumit Kumar Kundu, is an 

investigating officer. He stated in his deposition that on 

07.03.2006 he was working at Khulshi Police Station 

under Chattogram Metropolitan Police. One Bashir 

Mohammad, lodged First Information Report with 
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Khulshi Police Station. After lodging First Information 

Report he was entrusted to hold investigation of the case. 

Having taken the charge of investigation visited the place 

of occurrence and prepared sketch map with index. He 

proved the sketch map, index and his signature thereof 

which has been marked an ext. 3, 3/1, 4, 4/1. He further 

stated that he seized alamats were taken into possession 

by preparing two more seizure list at different times 

related to the incident in this case. He proved seizure list 

and his signature thereon marked as ext. 5 series and 

seized alamats as material exhibit I, II. Which was then 

gave Jimma of CNG auto rickshaw as per direction of the 

court and he proved the Jimmanama which has been 

marked as ext. and marked as ext.- 6. Weapons and cash 

money was recovered in connection of Sitakunda Police 

Station Case No.06 dated 07.03.2006 under section 19A 

of the Arms Act and by initiating general diary No.376 of 

Sitakunda Police Station was seized but the incriminating 

alamats were recovered in connection of Sitakunda Police 

Station Case No.06 dated 07.03.2006 has been treated as 
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seized in connection of this case. Thereafter the accused 

Murad Hossain made a confessional statement under 

section 164 of the Code as per his confessional statement 

he recovered some money amounting to Tk.800/-(eight 

hundred) out of his share Tk.10,000/-(ten thousand) on 

10.03.2006 was recovered and seized by preparing a 

seizure list and a CNG was recovered which was being 

used at the time of commission of offence of dacoity on 

12.03.2006. Then the investigating officer having found 

prima-facie case submitted charge sheet against the 

accused persons under section 395, 397 and 412 of the 

Penal Code.  

(33) He admitted in his cross-examination that no TI 

parade was held in connection of this case. He further 

admitted that Jahangir Alam was arrested at Sitakunda 

Police Station area. Thereafter the informant went there 

and seized the CNG run auto rickshaw as identified by the 

accused Jahangir in front of Sadarghat Post Office under 

Kotwali Police Station. He admitted that during his 

investigation he did not collect any material from the 
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concerned bank for amount of withdrawal of money as the 

amount mentioned in the First Information report. He 

further admitted he did not check the call list of both the 

mobile phones whether the cashier of Sonali Bank Ltd 

CDA Market branch called the informant or not. He 

denied a suggestion that no evidence was coming against 

the accused persons in spite of that they have been falsely 

implicated by him.  

(34) He further admitted that Nokia Mobile Phone 

and a piece of iron and a piece of wood having 5 inches 

long and a curved iron rod was recovered as the 

production of one Nurul Alam. He admitted that a 

separate case has been started against the Jahangir Alam 

regarding the recovery of money and firearms from his 

possession under Sitakundu Police Station. 

(35) He admitted in his cross-examination that the 

alamat was recovered in front of Railway School as 

produced by one Nurul Alam. He further admitted no 

alamat was recovered from the possession of the accused 

in connection of the case rather most of the alamats were 
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recovered in connection with Sitakunda Police Station 

Case No. 06 on 07.03.2006. He denied a suggestion that 

the accused Saiful is not same person of the accused Md. 

Saiful Islam. He denied a suggestion that confessional 

statement was obtained by placing accused Murad on 

remand and forced him to give a false confessional 

statement. He denied a suggestion that the accused 

Mohammad Shahjalal has been falsely implicated in this 

case despite of the fact that no alamots have been 

recovered from him and no evidence have been found 

against him. 

(36) P.W-10 Biswajit Pal, testified that he has owner 

of a side shop in front of Sadarghat Post Office under 

Kotwali Police Station. He used to work from 6.00 in the 

morning to twelve at night. Seeing a few people at the 

time of the incident he went there. Then police asked him 

to sign on a paper and he signed it only. He proved his 

signature on the seizure list but during his cross-

examination he stated that he did not know the accused 

and he did not see anything recovered from them. 
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(37) P.W-11 Mohammad Shamim, is also the 

seizure list witness. He stated that on 07.03.2006 many 

people gathered in front of Pahartali Railway School from 

11.30 a.m. to 12.00 hours. He inquired and found that 

there was an offence of  dacoity committed in front of the 

Railway School. Police collected his name and address 

and took a signature on a paper. He proved his signature 

on the seizure list as ext. 5(kha)/2.  

(38) In cross-examination he stated that he did not 

see the accused even he did not see the alamats allegedly 

recovered from the possession of the accused Jahangir 

Alam. He denied a suggestion that he put his signature on 

the seizure list having seen all the materials recovered 

from the accused person. 

 (39) This is in all the evidences as produced by the 

prosecution. As all the points have taken together for the 

sake of convenience and discussions. 

(40) We have heard the submissions of the learned 

Advocates for the convict-appellants and perused all 
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relevant papers submitted with the record to appreciate the 

submission of the learned Advocates for both the parties.  

At the outset the learned Advocates for the convict-

appellants the confessional statement was recorded by the 

Magistrate of the accused Md. Murad Hossain which is 

not consistent with the averment of the First Information 

Report and the convict appellants are not the FIR named 

accused for which we have gone through the confessional 

statement and also the First Information Report. It appears 

from the deposition of P.W-4 informant stated that 

10,00,000/-(ten lakh) taka was withdrawn from two banks 

and were going to deposit it to another bank that is IFIC 

Bank, Mujib Road Branch, Chattogram. On their way to 

go to deposit the same some unknown accused persons 

snatched away the said money at gun point. It appears 

further from the First Information Report that the 

informant did not mention the name of the accused in the 

First Information Report, that if he would have seen the 

accused persons they would identify them. Moreover no 

TI parade was held and the confessional statement of Md. 
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Murad Hossain gave an account of the incident of 

commission of dacoity. But his confessional statement is 

not consistent with the averment of the First Information 

Report. It further appears from the plain reading of 

confessional statement he was going to the place of 

occurrence at the request of another convict accused 

Jahangir Alam. But the accused Jahangir did not inform 

him about the commission of offence of dacoity. He 

further admitted in his confessional statement he got an 

amount of taka 10,000/-(ten thousand) but as alleged in 

the First Information Report 10,00,000/-(ten lakh) taka  

was snatched away from the place of occurrence only 

800/-(eight hundred) taka was recovered from at the 

showing of  confessional statement maker accused. There 

is no identification mark of money even 10,000/-(ten 

thousand) taka was not recovered from the possession of 

the accused Murad Hossain only 800/-(eight hundred) 

taka was recovered from the possession of his wife. 

Because no identification mark was put on the money that 

is 8,00/-(eight hundred) taka recovered from his wife. 
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P.W-4 and 8 are the eye witness of the incident but P.W-8 

stated in his deposition in court, he identified the accused 

on dock P.W-8 did not file an application before the 

concerned authority to hold TI parade. But after laps of 

time he identified the accused on dock during trial of the 

court which is caused suspicion upon the identification of 

the accused by PW-8 in court. Moreover 3,22,500/-(three 

lakh twenty two thousand five hundred) taka was 

recovered from the possession of the accused Jahangir 

which was seized in connection of a case filed by  S.I 

Sumit Kumar Kundu of Sitakunda Police Station but the 

money has not produced in connection of this case before 

the court. So the money was recovered from the 

possession of the accused Jahangir Alam which was not 

seized in connection of this case. P.W-9 investigating 

officer has clearly stated that the money along with pistol, 

a revolver and a cut rifle and other incriminating articles 

are not seized in connection of this case. Moreover the 

money amounting to taka 3,22,500/-(three lakh twenty 

two thousand five hundred) was the money of robbery 
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which is not established by adducing evidence on the part 

of the prosecution. The confessional statement which does 

not involve convict persons. It further appears from the 

record some articles have been recovered from the place 

of occurrence as produced by Nurul Alam which was not 

produced as pointing out by the any convict appellant and 

some incriminating articles that is two pieces of iron rod 

one mobile set and other incrementing articles seized in 

connection of this case. (Ext-5)  

But P.W-4 is informant of this case he did not 

support the recovery of incriminating articles because the 

incriminating articles were not produced by any of the 

accused persons. One Nurul Alam produced the 

incriminating articles to the investigating officer who has 

not examined in court as witness even he did not include 

as accused of this case also.  

(41) It further appears from the evidence on record 

CNG run auto rickshaw bearing No. Metro-Z-11-2446 

was seized in front of a Post Office under Sadarghat in 

Chattogram but the CNG run auto rickshaw was then 
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given Jimma to its owner but the investigating officer has 

not confirmed from the owner of the CNG who was the 

driver of his CNG run auto rickshaw. But accused Abbas 

has been arrested terming him as the driver of the CNG 

auto rickshaw. The investigating officer failed to ascertain 

whether the accused Abbas was the driver of the CNG run 

auto rickshaw or not. It further appears from the charge 

sheet that the accused Abbas has been arrested in 

connection of this case mentioning him as driver of a 

CNG auto rickshaw which has not proved by giving 

evidence of the prosecution witnesses. Confessional 

statement maker accused Murad Hossain clearly stated 

that he got 10,000/-(ten thousand) taka from the money 

robbed away but only 8,00/-(eight hundred) taka was 

recovered from the possession of his wife without 

asserting that the money was taken away by the convict 

appellant from the informant and P.W-8. Accused Murad 

Hossain has been implicated in connection of this case 

only Tk.8,00/-(eight hundred) was recovered from the 
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possession of his wife at the showing of accused Murad 

Hossain.  

(42) It further appears from the evidence of 

investigating officer some firearms were recovered from 

the possession of the accused Jahangir while he was 

arrested under Sitakunda Police Station area. Thereafter 

P.W-4 identified his firearms recovered from the 

possession of accused Jahangir Alam. But the 

investigating officer has not produced the license of the 

firearms belongs to the informant. Only P.W-4 stated that 

the firearms snatched away from the place of occurrence 

which was recovered from the possession of the accused 

Jahangir. Even the firearms were not seized in connection 

of this case but the accused Jahangir Alam has been 

arrested for keeping some money and firearms recovered 

from his possession without ascertaining that the arms 

belongs to the informant P.W-4 and the money was not 

ascertained that the money was robbed money which was 

taken away from the possession of the P.W-4 and P.W-8. 

Even the informant has not given any sorts of description 
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regarding the contour of the accused person in the First 

Information Report, P.Ws-4 and 8 identified the accused 

on dock without giving any description of the convict 

appellants in the First Information Report. Moreover a 

belated identification of the accused on dock which makes 

the case doubtful. In this context we may refer a case  

Shahadat Hossain and 

others....Appellant  

–Vs-  

The State...... Respondent  

reported in 39 DLR (1987) 

at page 72, wherein your 

lordship observed as under:  

Delay in holding T.I.P 

destroys it trustworthiness. 

“There is no doubt that 

delay in holding the T.I. parade 

reduces the value of such 

identification. Reference may be 

made to the case of Hazara and 

others vs. Empire reported in AIR 

1947 Patna Page 157, wherein it 

has been held that a T.I Parade 

held after 5 months of the 

occurrence was held after 

inordinate delay.”    

(43) Where in your lordships clearly observed as 

that the identification T.I parade was not held before 

commencement of trial i.e. pretrial stage of this case and 
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during the trial the informant and p.w-8 identified the 

accused on dock which makes the case doubtful. 

(44) Whereupon, we have perused the confessional 

statement made by the accused Murad Hossain, Which is 

exculpatory in nature. Because he repeatedly stated that he 

did not take part in the commission of offence of dacoity. 

The learned Magistrate as P.W-2 clearly stated in her 

deposition that the accused was giving time for further 

reflection to think over the matter, and further given 

caution as to result for making confessional statement, 

despite of that he made confessional statement. Thereafter 

P.W-2, the learned Magistrate being satisfied as to 

voluntariness of the confessional statement of the accused 

and then she was given memorandum in the foot of the 

confessional statement ext. 1 series. It further appears 

from the confessional statement form No. (M) 84. 

Wherein filled up columned number 5 to the form then the 

accused Murad Hossain made confessional statement. In 

this regard we find support of the decision  

State ......Appellant  

–Vs-  

Babul Miah ....Respondent 

reported in 63 DLR (AD)(2011) 

10, whereupon your lordship 

observed as under: 

Section164(3) 
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“The provisions of 

subsection (3) of section 164 is 

mandatory and therefore he is 

required to fill up column 7 of the 

form for recording confession 

which is a column for recording a 

brief statement of the Magistrate’s 

reason for believing that the 

statement was voluntarily made.” 

(45) So as per evidence of P.W-2 the confessional 

statement was voluntary made, we have gone through the 

evidence on record that none of the witnesses deposes in 

court supporting the confessional statement. So the 

confessional statement was not true. If the confession is 

voluntary but not true, when we have relied in a case  

Moslemuddin and another 

....Appellants  

-Vs-  

State .............Respondents  

reported in 48 DLR (1996) at page 

588, wherein your lordship 

observed as under: 

Code of Criminal 

Procedure (V of 1898)  

Section 164 

“Before a confessional 

Statement is relied upon it must be 

found that it was not only 

voluntary but also true. 

Voluntariness and truth together 

make it worthy of acceptance.” 
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(46) Moreover the confessional statement of the 

accused Murad Hossain was exculpatory in nature. Over 

and above the evidence of other witness did not support 

the evidence of his confessional statement. But the learned 

court below convicted the accused relying upon 

uncorroborated confessional statement which is not save. 

We may refer a case  

State ......Appellant  

–Vs-  

Delwar Hossain & 7 others 

   .......Condemned 

prisoners  

reported in 64DLR (2012) at 

page 356, wherein your 

lordship observed as under: 

     Evidence Act (I of 1872) 

     Section 3 and 30 

“Confessional 

statement of co-accused- Its 

value- The confessional 

statement of co-accused is 

admissible against the other 

accused persons in the sense 

that it may be taken into 

consideration against them 

along with other evidence. 

But it cannot be the sole 

basis of conviction of a co-

accused.” 
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(47) In the case in hand the accused Murad Hossain 

made confessional statement which is not supported by 

the evidence of other witnesses. But the learned court 

below erred in law in convicting the appellants relying 

upon uncorroborated confessional statement and 

thereupon the impugned Judgment cannot sustain in law.  

 (48) In the case in hand the accused petitioner has 

been identified by the P.W-4 and 8 during trial of the case 

on dock. It further appears from the confessional 

statement of Murad that he went to the place of 

occurrence at the request of Jahangir who did not inform 

about the commission of offence of dacoity. So the 

confessional statement maker accused Md. Murad 

Hossain had no knowledge about the commission of 

offence. The accused Jahangir did not inform him 

regarding the commission of offence of dacoity. So the 

allegation as projected in the First Information report 

which does not implicate the accused Murad with the 

offence punishable under section 395 and 397 of the Penal 

Code. The accused Murad Hossain went to the place of 

occurrence at the request of Jahangir for lurking around in 

Chattogram City and to have purchased some jute 
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discarded garments item. But he did not take part directly 

in the commission of dacoity as the learned court below 

relied upon the confessional statement of Murad Hossain 

and some alamats has been recovered from the possession 

of the accused Jahangir Alam which has not been 

subsequently seized in connection of this case it has been 

seized by the sub-inspector of Sitakunda Police Station. 

Even which has not produced before the court and did not 

exhibit as material exhibit. So the recovery as claimed by 

the investigating officer from the possession of accused 

Jahangir also make doubtful over recovery of money and 

almost from Jahangir and other accused Shipon, Abbas 

and Shahjalal involved in connection of this case upon the 

report of investigating officer. It further appears from the 

record no incriminating articles have been recovered in 

connection of this case and the confessional statement did 

not support the prosecution story which is not inculpatory 

in nature because the confessional statement maker 

accused Murad Hossain gave details as to the commission 

of dacoity. But he did not implicate himself with 
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commission of dacoity. The investigating officer without 

ascertaining his involvement and other accused persons 

with the offence of dacoity have submitted charge sheet 

without getting sufficient evidence against the convict 

appellants. P.Ws-10 and 11 are the seizure list witness but 

some incriminating articles have been recovered from the 

place of occurrence that is in front of Railway School but 

the seizure list witness p.ws-10 and 11 clearly stated on 

their cross examination that they put their signature at the 

instruction of the police but the articles as shown in the 

seizure list which was not shown to them before recovery 

from the place of occurrence. P.Ws-10 and 11 did not 

support the seizure list though they admitted their 

signature on the seizure list and other seizure list witness 

as to recovery of money amounting to taka 3,22,500/-

(three lakh twenty two thousand five hundred) and other 

firearms. The investigating officer has not produced the 

seizure list witness recovery of huge amount of taka from 

the possession of the accused Jahangir Alam and the 

firearms and money amounting to taka 3,22,500/-(three 
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lakh twenty two thousand five hundred) recovered from 

the possession of Jahangir for which FIR was lodged with 

Sitakunda Police Station being P.S Case No.06 dated 

07.03.2006. On the other hand the suggestion was given 

by the accused Jahangir he was coming to Chattogram 

Town from his father-in-law’s house and it further appears 

from the deposition of p.w-1 the accused Jahangir entered 

into an altercation with a CNG driver. Thereafter some 

people gathered in the place of occurrence and a Habilder 

in charge of Baro Awlia output Police Station under 

Sitakunda Police Station arrested him and recovered the 

alamats from the possession of the accused Jahangir 

Alam. But the Habilder was not examined in court in 

support of recovery of alamats from the possession of 

Jahangir which also caused doubt of the prosecution case. 

It further appears from the record the alamats in question 

as has not been exhibited in connection of this case. So the 

recovery of alamats allegedly from the possession of the 

accused Jahangir which also doubtful before this court 

without seizing the incriminating articles upon only oral 
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evidence the court cannot place reliance upon the oral 

evidence of investigating officer. It further appears from 

the record the accused Jahangir was arrested in connection 

of a case lodged with Sitakunda Police Station being P.S 

Case No.06 and Tk.3,22,500/-(three lakh twenty two 

thousand five hundred) taka was recovered from the 

possession of Jahangir but the investigating officer of this 

case has not placed him on remand for interrogation to 

recovery the rest money robbed from the possession of the 

accused Jahangir. But the investigating officer did not 

take him into his custody and even he did not file an 

application before the Magistrate to place him remand by 

way of interrogation which also makes doubt over the 

prosecution story. It further appears from the record other 

witnesses examined on behalf of the prosecution which 

are the witness in formal in nature because even the 

informant has not mentioned any name of the accused in 

the First Information Report. He did not give any 

description regarding the contour of the dacoits but after 

arrest of Jahangir and after produce at the time of trial he 
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identified the accused which is doubtful because the trial 

was begun by framing of charge on 20.07.2008. But the 

incident took place on 07.03.2006 which is two years after 

from the date of incident and the informant identified the 

accused which caused a serious doubt after long gaps of 

time at the time of trial. Even the investigating officer has 

not confirmed before the court at the time of giving 

evidence the firearms which was snatched away from the 

possession of the informant was given in jimma or not. 

The accused Abbas has been arrested in connection of a 

case lodged with Sitakunda Police Station but the 

incriminating articles were recovered from the possession 

of Jahangir Alam within the area of Sitakunda Police 

Station. But he has been arrested in connection of this 

case without taking into possession of the incriminating 

articles seized in connection of a case lodged with 

Sitakunda Police Station which are only deposed in court 

without supporting the prosecution story. P.Ws-2, 5, 6 and 

7 was tendered by the prosecution and declined to cross 

examination by the accused persons. P.W-2 who is the 
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confessional statement recording Magistrate she stated 

that the confessional statement was recorded observing all 

legal formalities as laid down under section 164 and 364 

of the Code. P.Ws-10 and 11 is the seizure list witness 

they did not support the seizure list at all. P.W-9 

investigating officer who held the investigating in a 

cursory manner and submitted charge sheet against the 

accused persons without getting any document in support 

of their involvement with this case. P.W- 4 is the 

informant. P.Ws-4 and 8 who was going to draw money 

and deposit it in the account of informant P.W-4 and the 

other witnesses which did not support the prosecution 

story. Thereafter the learned court below without properly 

sifting the evidences on record arrived at a wrong decision 

convicting the convict appellant under section 395 and 

397 of the Penal Code. Because the accused Murad who 

went to the place of occurrence keeping the request of his 

friend Jahangir. But he did not know earlier before going 

to the place of occurrence so he did not knowingfully go 

to the place of occurrence for commission of offence of 
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docoity. So his intention was not for commission of 

docoity in the place of occurrence but it also appears from 

his confessional statement. The learned court below 

further convicted the accused persons under section 397 of 

the Penal Code and sentenced there under for a period of 

10 years with  pay a fine of taka 10,000/- in default to 

suffer simple imprisonment for 1(one) month more but the 

learned court below further imposed sentence for a period 

of 7 years under section 397 of the Penal Code without 

imposing fine against the accused persons which was 

absolutely illegal because as per section 397 of the Penal 

Code there was a provision for imposing fine against the 

accused persons. In the instant case the learned court 

below only imposed sentence not without imposing fine 

which was absolutely illegal because section 397 where 

there is a provision for imposing fine but the sentence was 

only awarded which is not permissible in law. It further 

appears from plain reading of the impugned judgment the 

learned court below completely relied upon the 

confessional statement made by Murad and an alamats 
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were seized in connection of a case lodged in Sitakunda 

Police Station being Case No.06 dated 07.03.2006. That 

the alamats seized in connection of the Sitakunda Police 

Station has not produced before the concerned court at the 

time of trial but the learned court below arrived at a 

decision only relying upon the evidence of investigating 

officer but the learned court below ought to have taken in 

to consideration the alamats which has been seized in 

connection of a case lodged with Sitakunda Police Station 

which was not produced before him during the trial of the 

case. In the back ground of the evidence of investigating 

officer P.W-9. We refer a case  

Surinder . . ..... .. Appellant 

     -Vs-  

State of Haryana . . . 

Respondent 

reported in (1994)4 SCC, at 

page-365, wherein your 

lordship observed as under:  

“Articles seized when 

not sealed, cast a serious 

doubt on prosecution case” 
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In the above reference the articles were seized but it 

was not sealed properly, which cast a doubt over recovery 

of articles. 

In the case in hand no material alamats were seized 

in connection of this case. 

(49) Inspite of that the learned court below arrived 

at a decision erroneously without considering the evidence 

of p.w-4 and P.W-8. P.W-4 lodged a First Information 

Report without mentioning name of any accused in 

connection of this case. But after arrest Jahangir Alam 

within the territory of Sitakunda Police Station and he has 

been arrested in connection of this case thereafter the 

informant has not given any description as to the convict 

appellants. After securing his arrest during trial the 

informant and P.W-8 identified them upon the 

identification the court arrived at a decision that the 

accused persons was identified by the informant and also 

P.W-8 which was not correct appreciation of evidences as 

produced by the prosecution. It further appears the learned 

court below observed that the alamat, a CNG auto run 
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rickshaw was recovered in front of a Post Office in 

Saderghat area under Kotawli Police Station, Chattogram. 

The investigation officer clearly mentioned in his charge 

sheet the accused Abbas was the driver of the CNG run 

auto rickshaw but the CNG was not recovered from the 

possession of the accused Abbas even the investigating 

officer did not ascertain the accused Abbas was driver of 

the seized CNG run auto rickshaw without producing any 

license from the possession of the accused Abbas and the 

accused Md. Murad Hossain though made a confessional 

statement under section 164 of the Code of Criminal 

Procedure wherein he did not implicate himself with the 

offence as depicted in the First Information Report he 

only gave an account of an incident but the investigating 

officer relying upon the confessional statement made by 

the accused Murad and securing arrest of Jahangir  and 

then submitted charge sheet without entering into the case 

or without seizing relevant documents in connection, 

recovery of incriminating articles allegedly from the 

possession the accused Jahangir Alam. So the 
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investigating officer submitted charge sheet without 

getting sufficient evidences against the accused persons. 

Thereafter the learned court below without entering into 

the evidence and sifting in its true prospective arrived at a 

decision without assigning any cogent reason for 

convicting the accused under section 395 and 397 and 

sentencing there under for a period of 10 years and 7 years 

respectively which is not based on evidence. It further 

appears from plain reading of the judgment in question the 

learned court below arrived at a decision without  entering 

into the evidence on record rather swayed its emotion and 

imposed notional conviction upon the accused though the 

learned court below was Additional Sessions Judge which 

is admittedly a senior Judicial Officer in the lower 

judiciary but the judgment was delivered by the learned 

court below without entering into the fact and 

circumstances of this case even without getting intrinsic 

meaning of section 395 and 397 of the Penal Code. 

Furthermore the learned court below did not impose fine 
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upon the accused under section 397 of the Penal Code 

which was mandatory in nature. 

(50) Considering the facts and circumstances and 

other evidences on record we hold that the prosecution has 

hopelessly failed to produce sufficient cogent and reliable 

evidence for awarding conviction of the accused persons 

rather the learned court below arrived at a decision 

convicting and sentencing the accused as mentioned above 

which is not the basis of legal evidence and the conviction 

and sentence awarded by the learned court below in 

connection of this case which was not the proper 

appreciation of evidences produced on behalf of the 

prosecution. 

(51) In view of the facts and circumstances we hold 

that the prosecution failed to prove the charge beyond 

reasonable doubt against the accused persons for which it 

deserves to be set-aside and the Judgment cannot stand in 

law. Thus The appeal preferred by the convict appellants 

having got merit. 

(52) In the result:  
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(I) The above appeals are allowed and the impugned 

judgment and order of conviction and sentence dated 

02.11.2020 so far as relates to the appellants namely  Md. 

Abbas son of late Gani Mollah, preferred an appeal being 

No.8856 of 2020 herein and other convict appellants 

namely Md. Jahangir Alam @ Korom Ali son of Abdul 

Ali, Md. Shipon @ Shipoinya  son of Mahmud Hossain 

preferred an appeal being No.2197 of 2021 herein and 

other convict appellant namely Md. Shahjalal @ Jalal son 

of late Taru Miah Driver preferred an appeal being 

No.9682 of 2022 herein and other convict appellant 

namely Md. Murad Hossain son of late Hashmot Ali also 

preferred appeal being No.11068 of 2022 are hereby set 

aside .  

(II) The convict appellants are found not guilty and 

they are acquitted from the charged level brought against 

them.  

(III) Sureties are discharged from their respective 

bail bond.  
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(53) The Office is directed to send down the records 

along with a copy of the judgment communicate at once. 

 

 (Justice K.M. Emrul Kayesh) 

 

Syed Md. Ziaul Karim, J:  

                 

    
        I agree. 


