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This appeal, preferred under section 10(1)(a) of the 

Criminal Law Amendment Act, 1958 is directed against the 
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judgment and order dated 07.03.2019 passed by the learned 

Special Judge (Sessions Judge), Jessore in Special Case No. 

01 of 2017 arising out of Jessore Kotwali Police Station 

Case No. 42 dated 10.03.2014 corresponding to G.R. No. 

218 of 2014 convicting the accused petitioner  under 

Section 409 of the Penal Code and sentencing him to suffer 

rigorous imprisonment for 05(five) years with a fine of 

Taka 16,49,480/-(sixteen lac forty nine thousand four 

hundred eighty). 

The facts relevant for disposal of the appeal, in short, 

are that one Md. Mizanur Rahman, Manager, Mutual Trust 

Bank Limited, Jessore lodged a First Information Report 

(FIR) with Kotwali Police Station, Jessore alleging inter 

alia that the accused Md. Maniruzzaman (Cash-in-charge), 

in collusion with one Mosammat Anowara Begum, 

misappropriated Taka 25,00,000/- (twenty-five lac) on 

09.03.2014 at 02:45 p.m. from the cash of the bank. On 

interrogation, the accused Md. Moniruzzaman admitted that 

he had handed over the said money to the accused Anowara 

Begum with an assurance that  the same would be returned 
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within a short time. Later, on 09.03.2014 at 09:00 p.m. he 

declinedd to return the money. Then the informant lodged 

the FIR on 10.03.2014. Thus, Kotwali Police Station Case 

No. 42 dated 10.03.2014 commenced.    

The police apprehended the accused and prayed for 

remand. The accused then made a confessional statement 

under Section 164 of the Code of Criminal Procedure 

before a magistrate (PW 7). 

Upon closure of the investigation, the investigating 

officer (PW 8) submitted report bearing charge sheet No. 

1175 dated 17.08.2016 against the accused-appellant, Md. 

Maniruzzaman under Section 409 of the Penal Code, read 

with Section 5(2) of the Prevention of Corruption Act, 1947 

and while not sending up Mosammat Anowara Begum for 

trial. 

Subsequently, the case was transmitted to the learned 

Special Judge (Sessions Judge), Jessore and the same was 

registered as Special Case No. 01 of 2017. The charge was 

framed under Section 409 of the Penal Code read with 

Section 5(2) of the Prevention of Corruption Act, 1947 and 
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the accused pleaded not guilty and claimed to be tried when 

the charge was explained and read out upon him.  

In the course of the trial, 08 prosecution witnesses 

out of 09 charge sheeted witnesses were examined while 

the defence adduced none. The accused was examined 

under Section 342 of the Code of Criminal Procedure and 

once again he pleaded not guilty. 

Upon concluding the trial and hearing the parties, the 

learned Special Judge (Sessions Judge), Jessore convicted 

the accused under Section 409 of the Penal Code and 

sentenced him to suffer rigorous imprisonment for 05(five) 

years with a fine of Taka 16,49,480/-(sixteen lac forty nine 

thousand four hundred eighty) by judgment and order dated 

07.03.2019. 

Being aggrieved by and dissatisfied with the 

judgment and order of conviction and sentence, the convict 

preferred this instant Criminal Appeal before this Court. 

This Court enlarged the appellant on bail for 06(six) 

months on 24.04.2019. Subsequently, the period of bail was 

extended till disposal of the appeal on 23.09.2021. 
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Mr. Sarwar Ahmed, the learned Senior Advocate, 

with Mr. B. M. Abdur Rafell, and Mr. Md. Asaduzzaman 

Monir, Advocates appearing on behalf of the appellant 

contend that at the time of occurrence, the CCTV camera 

was operational, but it was not seized. PW1, in his cross-

examination stated that on 09.03.2014, the CCTV camera 

was running and in operation. The footage of CCTV 

camera was not proven.  Thus, the prosecution hopelessly 

failed to prove the identity of the culprit on having 

examined the footage of the CCTV camera. 

He further contends that at the time of the occurrence 

there were two cash officers namely Maniruzzaman and 

Ashis, but no allegation was brought against Ashis. 

He submits that the prosecution hopelessly failed to 

prove the case beyond a reasonable doubt and the convict-

appellant is entitled to be acquitted of the charge leveled 

against him. 

Mr. Sarwar Ahmed contends that there was no ocular 

witness to the occurrence and it is admitted by PW 8, 
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Abdul Wadud, the investigating officer in his cross-

examination. 

He further contends that the confessional statement 

made by the appellant is purely exculpatory in nature and 

there is no eyewitness, and the prosecution failed to prove 

their case through circumstantial evidence beyond a 

reasonable doubt.  

He next argues that the investigation of the case is 

perfunctory in nature and suffered from serious lapses 

because PW 8, investigating officer of the case admitted in 

his cross-examination that video footage of the CCTV 

camera was not seized and material witnesses including 

high officials of the bank were not examined and even they 

were not examined as witness and alleged misappropriated 

money was theft either from the vault or cash counter failed 

to prove and at the time of inspection of the bank PW8 

found the cash drawer was under lock and key and the cash 

drawer was under the custody of another cashier but the 

said cashier was not made either accused or witness in the 

case.  
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He next contends that the alleged undertakings were 

obtained under coercion by the bank authority and in this 

connection, PW7, Maruf Ahmed, the learned Magistrate 

admitted in his cross-examination that the convict-appellant 

was pressurized by the bank authorities, resulting he 

admitted that he took the alleged money. 

He further argues that there are two views on the 

same point, the views that favour the accused should be 

accepted and adopted and it has been decided by the Apex 

Court, in Humayun Kabir Vs. The State, reported in 74 

DLR (AD)91. 

He finally prays for the appeal to be allowed.  

Per contra, Mr. M. Sarwar Hossain, learned 

Advocate appearing on behalf of the respondent No. 2, 

submits that the prosecution examined 8 witnesses and 

proved the prosecution case through oral and documentary 

evidence.  

He next contends that the accused provided two 

undertakings one of which is before the higher authority of 

MTBL and another to the investigating officer. An 
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undertaking is a binding promise or pledge, often made by 

solicitors or parties in a contract, to perform or refrain from 

specific actions, carrying significant legal consequences. 

They are crucial for ensuring trust in transactions and are 

enforceable by the Courts, with breaches potentially 

leading to contempt of Court or professional disciplinary 

action.  

He next submits that the video footage was 

forwarded to the investigating officer by the bank authority. 

After having such footage, the investigating officer 

examined those. He stated in cross-examination that ¢p¢p 

LÉ¡−jl¡ g¥−VS…−m¡ fl£r¡L¡−m öd¤j¡œ Bp¡j£−LC ®i¡−ÒV Y¤L−a ®hl q−a 

®c−M¢Rz 

He further contends that PW 4, Ashis Kumar Dey, 

Assistant Officer (Cash) deposed in his examination-in-

chief that “p¡l¡¢c−el ®me−c−el pju LÉ¡n CeQ¡SÑ j¢el¦‹¡j¡e HLL 

Q¡¢h ¢c−u ®i¡ÒV ®M¡−me Hhw hå L−lez H L¡l−Z LÉ¡−n V¡L¡ Lj f¡Ju¡ 

k¡uz aMe LÉ¡n CeQ¡SÑ j¢el¦‹¡j¡e−L h¡l h¡l ¢S‘¡p¡ Ll¡ qu Hhw ®p 

HL fk¡Ñ−u ü£L¡l L−l ®k, I 18,00,000/- (BW¡−l¡ mr) V¡L¡ a¡l c§l 

pÇfL£Ñu M¡m¡ B−e¡u¡l¡ ®hNj−L ¢c−u−Re Hhw ¢a¢e V¡L¡ f−ll ¢ce HXS¡ø 
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L−l ¢c−hez - This evidence proved that the appellant by 

himself admitted and misappropriated the funds. PW 3, 

Sheikh Zahid-Bin-Mohammad corroborated the evidence. 

In his examination-in-chief he deposed that ¢ce ®n−o V¡L¡l 

¢qp¡hV¡ ¢j¢m−u ®cu¡l c¡¢uaÅ ®j¡x j¢el¦‹¡j¡−elz 

... Hl j−dÉ Bjl¡ j¢el¦‹¡j¡e−L ¢S‘¡p¡h¡c Ll−a b¡¢Lz fÐb−j 

ü£L¡l L−l¢e f−l ®p a¡l c§l pÇf−LÑl M¡m¡ B−e¡u¡l¡ ®hNj−L Ae¤j¡e 

10/15 ¢j¢e−Vl j−dÉ j¡œ 09:10/09:15 ¢j¢e−Vl ¢c−L hÉ¡w−L H−p ¢e−Sl 

f¢lQu ®cu Hhw h−m ®k ®p j¢el¦‹¡j¡−el M¡m¡z aMe j¢el¦‹¡j¡e ü£L¡l 

L−l ®k, ®L¡−VÑl f−L−V L−l L−uL h¡−l a¡l M¡m¡ B−e¡u¡l¡ ®hNj−L 

V¡L¡V¡ ¢c−u−Rz” 

Mr. M. Sarwar Hossain argues that the confessional 

statement is not exculpatory in nature because he was 

responsible for the cash and the cash counter and vault 

were under his custody and control. 

He further contends that the convict, Md. 

Maniruzzaman provided 3 statements, 2 of which are 

undertakings and the another is confessional statement 

under Section 164 of the Code of Criminal Procedure. In 

the statement which was provided to the investigating 
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officer, the accused stated that “hÉ¡w−Ll ®i¡ÒV q−a BaÈp¡−al 

®j¡V 24,69,480/- (Q¢în mr Eepšl q¡S¡l Q¡lna B¢n) V¡L¡l j−dÉ 

‘g¡¢qj H¾V¡lfÐ¡CS’ (‘g¡¢aj¡ hýj¤M£ pjh¡u p¢j¢a’) Hl GZ f¢l−n¡d 

h¡hc 1,00,000/- (HL mr) V¡L¡ B−e¡u¡l¡ ®hN−jl 2,22,000/- (c¤C 

mr h¡Cn q¡S¡l) V¡L¡, j¡−ul ®c¡u¡ jvpÉ i¡ä¡l Hl H/¢p H hÉ¢š²Na GZ 

f¢l−n¡d (h¡wm¡¢mwL k−n¡−ll a¥o¡−ll j¡dÉ−j hÉ¡w−L Sj¡L«a) 4,00,00/- 

(Q¡l mr) V¡L¡, Bj¡l e¡j£u Hj.¢V.¢h ®œ²¢XV L¡−XÑl ®ghÐ¦u¡l£ 2014 

j¡−pl ¢hm fÐc¡e 91,294/- (HL¡eîC q¡S¡l c¤Cna Q¤l¡eîC) V¡L¡ hÉu 

q−u−Rz” He admitted that he misappropriated Taka 

24,69,480/- (twenty four lac sixty nine thousand four 

hundred eighty) by the said statement and as such he is 

liable to be punished and the appeal to be dismissed. 

He further contends that there is no illegality, 

impropriety or infirmity in the impugned judgment and 

order of conviction and sentence. 

He finally submits that the trial Court very rightly 

and legally passed the impugned judgment and order of 

conviction and sentence and as such the appeal is liable to 

be dismissed.  
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I have considered the submissions of the learned 

Advocates for both sides, perused the evidence on record, 

impugned judgment and order passed by the trial Court and 

the materials on records. 

To consider the merit of the case and analyze the 

facts, let me review the evidence adduced by the 

prosecution witnesses. 

PW1, Mijanur Rahman, the Manager of Mutual Trust 

Bank Ltd., who is the informant deposed that the 

occurrence took place on 09.03.2014 and on that day he 

was absent. Deputy Manager, Shaikh Zahid Bin 

Mohammad was in charge of the Manager. The accused 

was Cash-in-charge and Cash Officer. The Deputy 

Manager informed him on 09.03.2014 at 09:00 p.m. about 

Taka 25,00,000/- was missing. He also informed that 

Maniruzzaman was interrogated but he denied the 

allegations. When he was asked to close the cash 

transaction then he admitted that he paid Taka 25,00,000/- 

(twenty five lac) to his aunt Anowara Begum and the same 

would be refunded within a short period. But he failed to 
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make payment till 08:00 p.m. Then PW1 returned from 

Dhaka. On query, the accused admitted that he took Taka 

25,00,000/- (twenty five lac) from the cash counter for his 

personal need. Thereafter, the higher authority of the bank 

came and asked the accused about the occurrence and the 

accused admitted that he took the money. Then he lodged 

the FIR against the accused Maniruzzaman and Anowara 

Begum. He proved the FIR as exhibit 1, the seizure list as 

exhibit  2. 

In cross-examination, he stated that at the time of the 

occurrence, Maniruzzaman and Ashis were cash officers. 

Mr. Murad was an Assistant Officer and Mr. Jamal was a 

junior officer. There was a CCTV camera in the bank and it 

was running. The CCTV camera was running on 

09.03.2014.  

PW2, Atoshi Bhattacharja, Senior officer, Mutual 

Trust Bank, Jessore Branch deposed that he exited from the 

bank at 06.30 pm on 09.03.2014. He came to the bank on 

10.03.2014 and heard that Taka 25,00,000/- (twenty five 

lac) was missing. He identified the accused on the dock. 



 13

PW3, Sheik Zahed Bin Mohammed, Deputy 

Manager, Mutual Trust Bank, Jessore deposed that he was 

in charge of the Manager on the date of the occurrence. He 

saw that Taka 18,94,294/- (eighteen lac ninety four 

thousand and two hundred ninety four) was missing from 

the cash counter. Subsequently, the accused refunded Taka 

91,294/- (ninety one thousand and two hundred ninety 

four). He informed the Manager about the missing Taka 

18,00,000/- (eighteen lac). Then the Manager informed the 

higher authority of the Head office of the bank regarding 

the incident. Thereafter, he interrogated the accused about 

the missing money and the accused refused. Later, he 

informed that he sent the money by his aunt Anowara 

Begum. Anowara Begum came to Bank at the request of 

the accused and she admitted that she received the money 

from the accused and the accused gave assurance that he 

would pay Taka 18,00,000/- (eighteen lac) on the following 

day and in this regard, he gave a writing. Meanwhile, the 

family members of the accused Maniruzzaman came to the 

bank and the authority held a meeting with them. They 
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assured that they would refund Taka 24,69,400/- (twenty 

four lac sixty nine thousand and four hundred). They 

deposited Taka 8,20,000/- (eight lac twenty thousand) on 

12.03.1994 through online. 

He denied the suggestion that he and the Manager 

planned to implicate Maniruzzaman, as he did not assist 

them. He also denied that the Manager took a leave of 

absence for one day for designing this conspiracy. In cross-

examination, he deposed that the sister of the accused, 

Shamima provided evidence before AGM of Sonali Bank, 

Sawpan Kumar Mitra. He further stated that there were 

three keys of the vault, which were kept with him, Manager 

and the accused Maniruzzaman. When the Manager went to 

Dhaka, the key was kept with him. He also deposed that the 

Anti-Corruption Commission seized the footage of the 

CCTV camera from the Manager. 

PW4, Ashis Kumer Dey, Assistant officer (Cash), 

Mutual Trust Bank, Gour Nodi, Barishal deposed that he 

went to the head office to send Taka 50 lac with a gunman 

and messenger. After return he sat at cash counter and 



 15

received cash from 02:30 p.m. At about 07:00 p.m. Md. 

Maniruzzaman asked the Deputy Manager to come to 

check the cash. Then it was found that there was missing of 

Taka 18,91,000/- (eighteen lac ninety one thousand). When 

the cash in charge was asked about the missing but he 

failed to reply properly. Subsequently, Md. Manuruzzaman 

went out and brought Taka 91,000/- (ninety one thousand) 

and adjusted the same. Then the quantum of shortage stood 

at Taka 18,00,000/-(eighteen lac). In the whole day, 

Maniruzzaman opened the vault and closed it with his key. 

On query, Maniruzzaman admitted that he gave the 

shortage amount to his aunt Anowara Begum and said that 

he would adjust the money the following day. At one stage, 

Anowara Begum came to the bank and she assured that she 

would adjust the amount after two days. Subsequently, she 

refused to pay. Thereafter, Maniruzzaman informed his 

wife. His wife came to the bank with his kids. The 

authority lodged a case against Maniruzzaman and 

Anowara Begum. Maniruzzaman gave a written statement 

that he had taken Taka 18,00,000/- (eighteen lac).  
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PW5, Murad Ahamed, Junior Officer (Credit), 

Mutual Trust Bank, Kushtia Branch who is a seizure list 

witness deposed that he served at Jessor Branch from 10-

11-2010 to 15-02-2015. On 31-03-2014 at 11:00 am, A. 

Wadud, the Anti-Corruption Commission officer seized a 

few alamats from the manager in his presence. He signed 

on the seizure list. He proved the seizure list as exhibit 2.  

In cross-examination, he stated that he does not know 

what documents were kept in the seizure list. 

PW6, Md. Shamsuzzaman, Junior officer, Mutual 

Trust Bank, Pabna Branch, who was serving in Mutual 

Trust Bank, Jessore Branch at the time of the occurrence. 

He stated that the manager kept the key of the vault of bank 

to him on 06.03.2014 as he went on leave on 09.03.2014. 

He received the key by signing on the register. The cash-in-

charge called him and the Deputy Manager at about 7:00-

7:30 p.m. and then the Deputy Manager saw that Taka 

18,91,294/= was deficit in the cash counter. The cash-in-

charge informed that there might be an error in counting. 

When they saw the cash shortage then they put pressure to 
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the accused but he denied, later he admitted that he gave 

Taka 18,00,000/- to his aunt, Anowara Begum on condition 

that she would refund it at afternoon. Subsequently, 

Anowara Begum was called and she came to the bank. She 

admitted that she took the money and it would be refunded 

in two days later. Maniruzzaman gave a written statement 

to the Deputy Manager that he took Taka 18,00,000/- and it 

would be refunded. Thereafter, the manager came to the 

bank and lodged a case with the local police station. After 

that, the police came to the spot and apprehended 

Maniruzzaman and Anowara Begum and took them to the 

police station. 

In cross-examination, he denied the suggestion that 

they obtained signature on a few documents by the accused 

forcibly under coercion. He stated that the wife of 

Maniruzzaman came to the bank when she was called by 

Maniruzzaman. 

 PW7, Maruf Ahmed, Senior Judicial Magistrate, 

Jessore, who recorded the statement of the accused made 

under Section 164 of the Code of Criminal Procedure, 
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stated in his chief-in-examination that DAD Md. Abdul 

Wadud produced the accused, Md. Maniruzzaman before 

him for recording his confessional statement. He proved the 

confessional statement as exhibit 4. 

In cross-examination, he stated that no medical 

examination of the accused was done before recording the 

confessional statement. He deposed that it was written on 

page number 3B that the accused admitted that he had 

taken the money under coercion. 

PW8, Md. Abdul Wadud is the Investigating Officer 

of this case. He stated in his examination-in-chief that 

during investigation, he visited the place of occurrence, 

seized alamots, managed to record the confessional 

statement of the accused Maniruzzaman. It was revealed 

that the accused misappropriated Taka 24,69,400/- from the 

bank on 09-03-2014. So, he submitted a charge sheet 

against Maniruzzaman and did not send up Anowara 

Begam as nothing was against her.  

In cross-examination, he stated that he checked the 

footage of the CCTV camera, the Cash counter and the 
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vaults which were under the CCTV camera. He saw the 

accused enter and exit from the vault.  

It appears from the evidence of PW1, the informant 

that there were CCTV cameras in the bank premises and 

those were in operation on 09.03.2014, which is the date of 

occurrence but the CCTV cameras were not seized. 

However, footage was checked by PW8. PW8 in his cross-

examination deposed that ¢p¢p LÉ¡−jl¡l ¢i¢XJ g¥−VS…−m¡ fl£r¡ 

L−l¢Rz I hÉ¡w−L HL¡¢dL ¢p¢p LÉ¡−jl¡ B−Rz ...LÉ¡n L¡E¾V¡l ¢p.¢p. 

LÉ¡−jl¡l BJa¡i¥š²z ®i¡ÒVV¡J ¢p¢p LÉ¡−jl¡l BJa¡i¥š²z a−h c¤−V¡l 

AhÙÛ¡e c¤S¡uN¡uz Bj¡l ¢p¢p LÉ¡−jl¡ g¥−VS…−m¡ fl£r¡L¡−m öd¤j¡œ 

Bp¡j£−LC ®i¡−ÒV Y¤L−a ®hl q−a ®c−M¢Rz” 

It appears from the above-mentioned evidence that 

there was a CCTV camera in the cash counter, but no 

prosecution witness or the investigating officer discussed 

about the footage from the camera of the cash counter. This 

ommission creates a serious lacuna in the prosecution case. 

Cash-in-charge Ashis and the peon were not made accused. 

It was not detected who took the missing cash money and 

how the same was missed. There is no direct eyewitness to 
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the alleged occurrence. No security guard or peon was 

examined in the trial. PW8 Investigating officer in his 

cross-examination stated that Bp¡j£ I hÉ¡wL ®b−L V¡L¡ ¢e−u−R 

Hje ®L¡e ®cM¡ p¡r£ f¡C¢ez OVe¡L¡−m I hÉ¡w−L 06(Ru) Se LjÑLaÑ¡ 

c¡¢uaÅ f¡me Llaz 

I find contradictions in the evidence of PW3, Shaikh 

Zahid-Bin-Mohammad in cross-examination, who stated 

that “¢p¢p LÉ¡−jl¡l g¥−VS jÉ¡−eS¡−ll L¡−R ®b−L c¤cL Së L−l−Rz” 

On the other hand, PW8, Md. Abdul Wadud, investigating 

Officer in his cross-examination stated that, “¢p¢p LÉ¡−jl¡l 

¢i¢XJ g¥−VS…−m¡ Së L¢l¢ez a−h ac¿¹L¡−m H…−m¡−L fl£r¡ L−l¢Rz” 

 In this regard, reliance may be placed on the decision 

passed in the case of Humayun Kabir (Md) vs. The State 

(supra), wherein the Apex Court held that Courts decision 

must rest not upon suspicion but upon legal grounds 

establish by legal testimony. Mere suspicion, however 

strong, cannot take the place of proof. It is a well-settled 

principle that where on the evidence two possibilities are 

open, one which goes in favour of prosecution and the 
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other benefits the accused, the accused is entitled to the 

benefit of doubt. 

It appears form the statement made by the accused 

under Section 164 of the Criminal Procedure Code that the 

accused did not admit that he received or misappropriated 

the missing money. The statement is reproduced below: 

“B¢j ®j¡x j¢el¦SS¡j¡ez B¢j ¢jEQ¤u¡m VÊ¡ØV hÉ¡wL k−n¡l n¡M¡u S¤¢eu¡l 

A¢gp¡l J LÉ¡n CeQ¡SÑ ¢qp¡−h LjÑla B¢Rz OVe¡l ¢ce c¤f¤−l B¢j LÉ¡−n 

LjÑla b¡L¡ AhÙÛ¡u Afl LÉ¡n CeQ¡SÑ B¢no J ¢fue−L Bj¡l LÉ¡n XÊu¡l 

®cM−a h−m a¡m¡ e¡ ¢c−uC ®M−a Q−m k¡Cz f−l 2V¡l B−NC ¢g−l H−p 

f¤el¡u LÉ¡−n Bj¡l L¡kÑœ²j Q¡m¡−a b¡¢Lz L¡S Ll¡ AhÙÛ¡u ¢hL¡m 5V¡l 

¢c−L Bj¡l j−e qu LÉ¡−n V¡L¡ Lj B−R Hhw B¢j aMe ¢qp¡h L−l ®cM−a 

f¡C 24,69,480/- (Q¢în mr Eepšl q¡S¡l Q¡lna B¢n) V¡L¡ ®M¡u¡ 

®N−Rz B¢j aMe h¡l h¡l ¢qp¡h L−lJ ¢qp¡h ®jm¡−a e¡ ®f−l A¢g−pl 

®p−Lä A¢gp¡l−L OVe¡¢V S¡e¡Cz ¢a¢e H−pJ Bh¡l ¢qp¡h L−l I V¡L¡ Lj 

f¡ez Hhw Bj¡−L aMe ®p−Lä A¢gp¡l j¤l¡c p¡−qh J S¡j¡m p¡−qh V¡L¡l 

SeÉ Q¡f ¢c−a b¡−Lz B−e¡u¡l¡ ®hNj Bj¡−cl hÉ¡w−L ®me−ce Ll−he h−m 

fÐ¢anÐ¦¢a ®cu¡u a¡l p¡−b Bj¡l HL¢V p¤pÇfLÑ N−s E−W Hhw ®p−Lä 

A¢gp¡l aMe Bj¡−L Q¡f ®ce k¡−a B¢j B−e¡u¡l¡ ®hNj−L −g¡e ®CCTVz 

®g¡e ¢c−m l¡a 10V¡l ¢c−L B−e¡u¡l¡ ®hNj B−p Hhw a¡−L aMe 
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LjÑLaÑ¡l¡ Q¡f ®ce k¡−a ¢a¢e ü£L¡l L−le ®k, ¢a¢e Eš² V¡L¡V¡ ¢e−u−Rez 

Hi¡−h p¡l¡¢ce L¡V¡l fl, fl ¢ce påÉ¡u f¤¢mn B−p Hhw Bj¡−L J 

B−e¡u¡l¡ ®hNj−L ®NËga¡l L−lz Hl B−N B−e¡u¡l¡ ®hN−jl p¡−b Bj¡l 

®k¡N¡−k¡N q−u¢Rm L¡lZ B¢j ö−e¢Rm¡j B−e¡u¡l¡ ®hN−jl ü¡j£ jªa¥ÉL¡−m 

®pe¡m£ hÉ¡w−Ll ®qX A¢g−p 72 ®L¡¢V V¡L¡ ®l−M ®N−Rz B¢j Q¡C¢Rm¡j ¢a¢e 

®ke ®pV¡ Bj¡−cl hÉ¡w−L Sj¡ ®ce Hhw ®p L¡l−Z a¡l p¡−b ®k¡N−k¡N 

Ll−m ¢a¢e h−me ®k, I V¡L¡ R¡s Ll−a 1,08,000/- (HL mr BV q¡S¡l) 

V¡L¡ fÐ−u¡Se q−hz B¢j aMe ®nu¡l j¡−LÑ−V Bj¡l ¢LR¤ ®nu¡l ®h−Q 

3,50,000/- (¢ae mr f’¡n q¡S¡l) V¡L¡ a¡−L ®CCTV Hhw a¡l L¡R 

−b−L ¢m¢Ma J hÉ¡wL ®Q−Ll f¡a¡ ®eCz ®p B−l¡ Lb¡ ¢c−u¢Rm V¡L¡V¡ ®f−m 

®p Bj¡−L ®hn hs Aw−Ll HLV¡ V¡L¡ ®c−hz HR¡s¡ V¡L¡V¡ Bj¡−cl hÉ¡w−L 

Sj¡ q−m Bj¡l ®fÐ¡−j¡ne qJu¡l Lb¡ ¢Rmz I p§œ d−lC ¢a¢e Bj¡−cl 

hÉ¡w−L HL¡E¾V M¤m¢R−me, k¢cJ a¡−a ®aje V¡L¡ ¢Rm e¡z HC Bj¡l 

Sh¡eh¢¾cz” 

It appears from the confessional statement made by 

the accused under section 164 of the Code of Criminal 

Procedure before the magistrate (PW7) appears to be 

exculpatory in nature. This type of exculpatory statement is 

not a confession at all. An exculpatory statement does not 

constitute a true confession and cannot form the basis of 
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conviction. Even the appellant earlier denied that he took 

the alleged money. It is corroborated by PW1, the 

informant and PW3. PW1, in his examination-in-chief 

stated that LÉ¡n CeQ¡SÑ j¢el¦‹¡j¡e−L ¢S‘¡p¡h¡c Ll¡ q−u−R ¢L¿º ®c¡o 

ü£L¡l L−le e¡Cz  

In cross-examination he further admitted that 

10.03.14Cw a¡¢l−M EÜÑae LjÑLa¡Ñ hÉ¡w−L B−p j−jÑ E−õM e¡Cz EÜÑae 

La«Ñf−rl L¡−R Bp¡j£ LÉ¡n ®b−L ®p V¡L¡ ¢e−u−R ü£L¡l Ll¡l Lb¡ E−õM 

L−l e¡Cz He further admitted in his cross-examination that 

10.03.14Cw a¡¢l−M j¢el¦‹¡j¡e−L ¢S‘¡p¡h¡c Ll¡ qu Hhw V¡L¡l ¢ho−u 

¢LR¤ S¡−e e¡ j−jÑ S¡e¡uz 

 It appears that material contradictions are evident in 

the evidence adduced by the prosecution witnesses 

regarding the control of the key of bank vault.  PW1, 

informant stated in his evidence in his cross-examination 

“¢ae¢V Q¡¢h b¡−L ¢ae S−el L¡−Rz HL¢V Q¡¢h ¢c−u ®i¡ÒV ®M¡m¡ hå Ll¡ 

k¡ue¡z ¢ae¢V Q¡¢hC clL¡l quz”  

The vault was not under exclusive control of the 

accused. PW3, Sheik Zahid Bin Anower, who was in 

charge of the Manager at the time of the occurrence, he also 
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admitted in his cross-examination that “−i¡−ÒVl Q¡¢h ¢ae (03) 

V¡, k¡l j−dÉ 1V¡ Bj¡l L¡−R, 1 V¡ jÉ¡−eS¡−ll L¡−R Hhw 1 V¡ LÉ¡n CeQ¡SÑ 

j¢el¦‹¡j¡−el  L¡−R ¢Rmz jÉ¡−eS¡l p¡−qh Y¡L¡u k¡Ju¡l pju a¡l Q¡¢hV¡ 

Bj¡l L¡−R ¢c−u k¡uz” 

 PW4, Ashis Kumar Dey, Assistant Officer (Cash) 

deposed in his cross-examination that, “p¡d¡lZa jÉ¡−eS¡l, 

®Xf¤¢V jÉ¡−eS¡l Hhw LÉ¡n CeQ¡SÑ HC ¢ae S−el L¡−R ¢aeV¡ Q¡¢h b¡−Lz 

09.03.2014 Cw a¡¢l−M jÉ¡−eS¡−ll Q¡¢h ¢Rm ®Xf¤¢V jÉ¡−eS¡−ll L¡−R paÉ 

e−qz I Q¡¢h ¢Rm n¡jp¤‹¡j¡−el L¡−Rz” 

 On this point PW6, Shamsuzzaman, Junior Officer of 

the Bank stated in his examination-in-chief that “jÉ¡−eS¡l 

®j¡x ¢jS¡e¤l lqj¡e p¡−qh 09.03.2014 Cw a¡¢lM l¢hh¡l R¤¢V−a b¡L−h 

HC L¡l−Z Bj¡l L¡−R hÉ¡w−Ll ®i¡−ÒVl Q¡¢h Bj¡l L¡−R 06.03.2014 Cw 

a¡¢l−M h¤¢T−u ®cez B¢j ®l¢SØVÌ¡−l ü¡rl L−l Q¡¢h h¤−T ¢eCz”  

It transpires from the record that the informant 

lodged the First Information Report against the appellant 

and one Mosammat Anowara Begum. The police also 

apprehended the two accused. PW3, Sheik Zahed Bin 

Mohammed, Deputy Manager, Mutual Trust Bank, Jessore 

deposed in his examination-in chief that the accused 
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Maniruzzaman sent the money by his aunt Anowara 

Begum. Anowara Begum came to the Bank at the request 

of the accused and she admitted that she received the 

money from the accused. PW6, Md. Shamsuzzaman, Junior 

officer also stated in his evidence that when they saw the 

cash shortage, then they put pressure to the accused but he 

denied, however later he admitted that he gave Taka 

18,00,000/- to his aunt, Anowara Begum on condition that 

she would refund it at afternoon. Subsequently, Anowara 

Begum was called and she came to the bank and admitted 

that she had taken the money and it would be refunded two 

days later. 

However, Anowara Begam was not sent up for trial, 

which created the prosecution case doubtful; the benefit of 

the doubt must be given to the accused.  

Mr. Sarwar Ahemd, the learned Advocate appearing 

on behalf of the appellant, contends that the Special Judge 

tried the case without Jurisdiction. The prosecution failed 

to produce the sanction letter before the Special Judge as 

evidence, resulting in the Special Judge tried the case being 
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coram-non-judice. In support of his contention, he refers to 

the case of State Vs. Moslemuddin (Md), reported in 56 

DLR (AD) (2004) 174. 

In reply to the above-mentioned contention, Mr. M. 

Sarwar Hossain, the learned Advocate appearing on behalf 

the Anti Corruption Commission contends that Section 

32(2) of the Anti Corruption Commission Act, 2004 has 

been complied with and after having the sanction letter, the 

trial Court took cognizance and since the said sanction 

letter is lying with the record, so there is no need to exhibit 

it. It has already been brought to the judicial notice. He 

further submits that if the prosecution fails to exhibit the 

sanction letter, then it may be treated as an irregularity or 

technical error but for this reason, a criminal is not entitled 

to be acquitted. In support of his contention, he refers to the 

case of The Government of the People’s Republic of 

Bangladesh and others Vs. Iqbal Hasan Mahmood alias 

Iqbal Hasan Mahmood Tuku,  reported in 60 DLR (AD) 

(2008) 144, Shamsun Nahar Haque Vs. State and another 



 27

reported in 22 BLC(2017) 385 and Abdus Salam (Md.) Vs. 

State and another reported in 17 BLC (2012) 873. 

 In reply, Mr. Ahmed submits that the cited cases are 

not applicable in the present case. Proceedings were 

challenged in all the three of the cited cases. Government 

of the People’s Republic of Bangladesh and others Vs. 

Iqbal Hasan Mahmood alias Iqbal Hasan Mahmood 

Tuku  case reported in 60 DLR (AD) 147 is related to a 

writ petition challenging the entire proceedings of a special 

case. The cases, namely Shamsun Nahar Haque Vs. State 

and another reported in 22 BLC(2017) 385 and Abdus 

Salam (Md.) Vs. State and another reported in 17 BLC 

(2012) 873 were passed by the High Court Division 

regarding quashing the proceeding of special cases.  He 

further contends that a judgment passed by the High Court 

Division cannot supersede the judgment delivered by the 

Appellate Division as per the provisions of Article 111 of 

the Constitution of the People’s Republic of Bangladesh.  

This Court finds substance in the submissions 

advanced by the learned Advocate appearing on behalf of 
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the appellant. The record shows that no prosecution witness 

produced and proved the sanction letter as an exhibit or 

evidence. A crucial legal infirmity arises from the non-

production of sanction order. In this regard, reliance may 

be placed upon the decision passed in State vs. 

Moslemuddin (Md)(Supra). In that case, the Appellate 

Division quoted the findings of the High Court Division, 

wherein it has been held:  

“…Mere statement in the charge-sheet that some sort of 

sanction was received without producing the sanction order 

before the Court and putting in the same to the evidence in 

order to show that the sanction order was valid and proper 

is not enough. In my view, the trial has been held without 

sanction from the proper authority and, as such, the trial 

held by the Special Judge is without jurisdiction and the 

impugned order of conviction and sentence is illegal.”   

In view of the settled principle laid down in the 

above-mentioned case mere mention of sanction in charge 

sheet without formal proof is insufficient. Absence of valid 
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sanction renders the trial coram non judice and vitiates the 

conviction. 

In order to convict a person, there should be 

unimpeachable evidence of a reliable witness beyond any 

reasonable doubt. If any doubt arises in a criminal case, 

then the benefit of doubt should be given to the accused. 

Suspicion, however strong cannot substitute proof. At this 

stage, I remember the age-old maxim that it is the cardinal 

jurisprudence that thousands of accused may be acquitted, 

but no single innocent person should be convicted. 

Considering the aforesaid facts and circumstances of 

the case and the ratio mentioned above, this Court finds  

absence of direct evidence, non-production of CCTV 

footage, contradictions in prosecution evidence, 

exculpatory nature of the confessional statement and failure 

to prove sanction and thus the prosecution has failed to 

prove the guilt of the convict-appellant beyond all 

reasonable doubt. So, the appellant is entitled to the benefit 

of doubt. More so, this Court finds illegality, impropriety 

and infirmity in the impugned judgment and order of 
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conviction passed against the convict-appellant. 

Accordingly, I find substance in the appeal. 

In the result, the appeal is allowed. 

The judgment and order dated 07.03.2019 passed by 

the learned Special Judge (Sessions Judge), Jessore in 

Special Case No. 01 of 2017 is hereby set aside.  

The convict-appellant, Md. Moniruzzaman is 

acquitted of the charges leveled against him. 

  The convict-appellant is released from his bail bond. 

Let the judgment and order along with the lower Court’s 

records (LCR) be communicated to the Court concerned 

forthwith.  

 

 

                                                                (Md. Bashir Ullah, J)   

 

 

 
  

 

 

 

 

 

 

 

 

Md. Sabuj Akan 

Assistant Bench Officer. 


