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This appeal, preferred under section 10(1)(a) of the

Criminal Law Amendment Act, 1958 is directed against the



judgment and order dated 07.03.2019 passed by the learned
Special Judge (Sessions Judge), Jessore in Special Case No.
01 of 2017 arising out of Jessore Kotwali Police Station
Case No. 42 dated 10.03.2014 corresponding to G.R. No.
218 of 2014 convicting the accused petitioner under
Section 409 of the Penal Code and sentencing him to suffer
rigorous imprisonment for 05(five) years with a fine of
Taka 16,49,480/-(sixteen lac forty nine thousand four
hundred eighty).

The facts relevant for disposal of the appeal, in short,
are that one Md. Mizanur Rahman, Manager, Mutual Trust
Bank Limited, Jessore lodged a First Information Report
(FIR) with Kotwali Police Station, Jessore alleging inter
alia that the accused Md. Maniruzzaman (Cash-in-charge),
in collusion with one Mosammat Anowara Begum,
misappropriated Taka 25,00,000/- (twenty-five lac) on
09.03.2014 at 02:45 p.m. from the cash of the bank. On
interrogation, the accused Md. Moniruzzaman admitted that
he had handed over the said money to the accused Anowara

Begum with an assurance that the same would be returned



within a short time. Later, on 09.03.2014 at 09:00 p.m. he
declinedd to return the money. Then the informant lodged
the FIR on 10.03.2014. Thus, Kotwali Police Station Case
No. 42 dated 10.03.2014 commenced.

The police apprehended the accused and prayed for
remand. The accused then made a confessional statement
under Section 164 of the Code of Criminal Procedure
before a magistrate (PW 7).

Upon closure of the investigation, the investigating
officer (PW 8) submitted report bearing charge sheet No.
1175 dated 17.08.2016 against the accused-appellant, Md.
Maniruzzaman under Section 409 of the Penal Code, read
with Section 5(2) of the Prevention of Corruption Act, 1947
and while not sending up Mosammat Anowara Begum for
trial.

Subsequently, the case was transmitted to the learned
Special Judge (Sessions Judge), Jessore and the same was
registered as Special Case No. 01 of 2017. The charge was
framed under Section 409 of the Penal Code read with

Section 5(2) of the Prevention of Corruption Act, 1947 and



the accused pleaded not guilty and claimed to be tried when
the charge was explained and read out upon him.

In the course of the trial, 08 prosecution witnesses
out of 09 charge sheeted witnesses were examined while
the defence adduced none. The accused was examined
under Section 342 of the Code of Criminal Procedure and
once again he pleaded not guilty.

Upon concluding the trial and hearing the parties, the
learned Special Judge (Sessions Judge), Jessore convicted
the accused under Section 409 of the Penal Code and
sentenced him to suffer rigorous imprisonment for 05(five)
years with a fine of Taka 16,49,480/-(sixteen lac forty nine
thousand four hundred eighty) by judgment and order dated
07.03.2019.

Being aggrieved by and dissatisfied with the
judgment and order of conviction and sentence, the convict
preferred this instant Criminal Appeal before this Court.
This Court enlarged the appellant on bail for 06(six)
months on 24.04.2019. Subsequently, the period of bail was

extended till disposal of the appeal on 23.09.2021.



Mr. Sarwar Ahmed, the learned Senior Advocate,
with Mr. B. M. Abdur Rafell, and Mr. Md. Asaduzzaman
Monir, Advocates appearing on behalf of the appellant
contend that at the time of occurrence, the CCTV camera
was operational, but it was not seized. PW1, in his cross-
examination stated that on 09.03.2014, the CCTV camera
was running and in operation. The footage of CCTV
camera was not proven. Thus, the prosecution hopelessly
failed to prove the identity of the culprit on having
examined the footage of the CCTV camera.

He further contends that at the time of the occurrence
there were two cash officers namely Maniruzzaman and
Ashis, but no allegation was brought against Ashis.

He submits that the prosecution hopelessly failed to
prove the case beyond a reasonable doubt and the convict-
appellant is entitled to be acquitted of the charge leveled
against him.

Mr. Sarwar Ahmed contends that there was no ocular

witness to the occurrence and it is admitted by PW 8§,



Abdul Wadud, the investigating officer in his cross-
examination.

He further contends that the confessional statement
made by the appellant is purely exculpatory in nature and
there 1s no eyewitness, and the prosecution failed to prove
their case through circumstantial evidence beyond a
reasonable doubt.

He next argues that the investigation of the case is
perfunctory in nature and suffered from serious lapses
because PW 8, investigating officer of the case admitted in
his cross-examination that video footage of the CCTV
camera was not seized and material witnesses including
high officials of the bank were not examined and even they
were not examined as witness and alleged misappropriated
money was theft either from the vault or cash counter failed
to prove and at the time of inspection of the bank PW8
found the cash drawer was under lock and key and the cash
drawer was under the custody of another cashier but the
said cashier was not made either accused or witness in the

casec.



He next contends that the alleged undertakings were
obtained under coercion by the bank authority and in this
connection, PW7, Maruf Ahmed, the learned Magistrate
admitted in his cross-examination that the convict-appellant
was pressurized by the bank authorities, resulting he
admitted that he took the alleged money.

He further argues that there are two views on the
same point, the views that favour the accused should be
accepted and adopted and it has been decided by the Apex
Court, in Humayun Kabir Vs. The State, reported in 74
DLR (AD)91.

He finally prays for the appeal to be allowed.

Per contra, Mr. M. Sarwar Hossain, learned
Advocate appearing on behalf of the respondent No. 2,
submits that the prosecution examined 8 witnesses and
proved the prosecution case through oral and documentary
evidence.

He next contends that the accused provided two
undertakings one of which 1s before the higher authority of

MTBL and another to the investigating officer. An



undertaking is a binding promise or pledge, often made by
solicitors or parties in a contract, to perform or refrain from
specific actions, carrying significant legal consequences.
They are crucial for ensuring trust in transactions and are
enforceable by the Courts, with breaches potentially
leading to contempt of Court or professional disciplinary
action.

He next submits that the video footage was
forwarded to the investigating officer by the bank authority.
After having such footage, the investigating officer

examined those. He stated in cross-examination that 11

FCR FORSTE ARFIHE SLNE@ AAINCPL (ST FICO (@FF 2O
IAIEY

He further contends that PW 4, Ashis Kumar Dey,
Assistant Officer (Cash) deposed in his examination-in-
chief that ““TRIfMTT TR I T ZBIS e a3
5If7 T (SIFB (AT @R T FCEH | @ FICA FICT BT F Are7
TR | O FIH ZBIE N(wremIN=es 9 I fEreepi T4 & 93R GF
4% A NFE @ @, @ Sbr,00,000/- (A TF) P! O ¥
AR AN SRR (e feaees @3z fofH Bl sfeaa ey qeene



3ca Weaw1 - This evidence proved that the appellant by
himself admitted and misappropriated the funds. PW 3,
Sheikh Zahid-Bin-Mohammad corroborated the evidence.
In his examination-in-chief he deposed that 9 *Itx Bre=
f2or51 fferca caae wiftre e Wivsreswce |

o T TG SN NAEENNCS E@PIAm F90e A | A
TP S 28 (7 O A IS A SRR QNP i
So/s¢ T Tt @ ob:d0/os:de W e i «ot fees
6T (M GAR I @ T VTP AN | O Nfeeres= e Tl
FE @, GO PO FE IES A OF AT AN @ANCE
BreiT frcacz|”

Mr. M. Sarwar Hossain argues that the confessional
statement is not exculpatory in nature because he was
responsible for the cash and the cash counter and vault
were under his custody and control.

He further contends that the convict, Md.
Maniruzzaman provided 3 statements, 2 of which are
undertakings and the another is confessional statement
under Section 164 of the Code of Criminal Procedure. In

the statement which was provided to the investigating
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officer, the accused stated that ‘I (OF6 TS SGPIICOA
(G 28,Y5,8b0/- (SR TF TPTed & SIS W) BIFIA N
‘TR ORARE (‘FfoW LA TR ANS’) @7 Wer sAfeany
IM 3,00,000/- (4F FTF) BIF SRR @AE ,3%,000/- (52
T M TS DI, W A N9 SR «F @ff7 @ fers dd
ATICY (ST ORI TLICH FILS SNF©) 8,00,00/-
(bR =T%) O, SR 9N qu.B.R @ FCeT @ R 2008
e [ 2WE 5,358/~ (IFRL UG YIS PAINKS) Bl I
gacerl” He admitted that he misappropriated Taka
24,69,480/- (twenty four lac sixty nine thousand four
hundred eighty) by the said statement and as such he is
liable to be punished and the appeal to be dismissed.

He further contends that there is no illegality,
impropriety or infirmity in the impugned judgment and
order of conviction and sentence.

He finally submits that the trial Court very rightly
and legally passed the impugned judgment and order of
conviction and sentence and as such the appeal is liable to

be dismissed.
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I have considered the submissions of the learned
Advocates for both sides, perused the evidence on record,
impugned judgment and order passed by the trial Court and
the materials on records.

To consider the merit of the case and analyze the
facts, let me review the evidence adduced by the
prosecution witnesses.

PW1, Mijanur Rahman, the Manager of Mutual Trust
Bank Ltd., who is the informant deposed that the
occurrence took place on 09.03.2014 and on that day he
was absent. Deputy Manager, Shaikh Zahid Bin
Mohammad was in charge of the Manager. The accused
was Cash-in-charge and Cash Officer. The Deputy
Manager informed him on 09.03.2014 at 09:00 p.m. about
Taka 25,00,000/- was missing. He also informed that
Maniruzzaman was interrogated but he denied the
allegations. When he was asked to close the cash
transaction then he admitted that he paid Taka 25,00,000/-
(twenty five lac) to his aunt Anowara Begum and the same

would be refunded within a short period. But he failed to
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make payment till 08:00 p.m. Then PWI1 returned from
Dhaka. On query, the accused admitted that he took Taka
25,00,000/- (twenty five lac) from the cash counter for his
personal need. Thereafter, the higher authority of the bank
came and asked the accused about the occurrence and the
accused admitted that he took the money. Then he lodged
the FIR against the accused Maniruzzaman and Anowara
Begum. He proved the FIR as exhibit 1, the seizure list as
exhibit 2.

In cross-examination, he stated that at the time of the
occurrence, Maniruzzaman and Ashis were cash officers.
Mr. Murad was an Assistant Officer and Mr. Jamal was a
junior officer. There was a CCTV camera in the bank and it
was running. The CCTV camera was running on
09.03.2014.

PW2, Atoshi Bhattacharja, Senior officer, Mutual
Trust Bank, Jessore Branch deposed that he exited from the
bank at 06.30 pm on 09.03.2014. He came to the bank on
10.03.2014 and heard that Taka 25,00,000/- (twenty five

lac) was missing. He identified the accused on the dock.
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PW3, Sheik Zahed Bin Mohammed, Deputy
Manager, Mutual Trust Bank, Jessore deposed that he was
in charge of the Manager on the date of the occurrence. He
saw that Taka 18,94,294/- (eighteen lac ninety four
thousand and two hundred ninety four) was missing from
the cash counter. Subsequently, the accused refunded Taka
91,294/- (ninety one thousand and two hundred ninety
four). He informed the Manager about the missing Taka
18,00,000/- (eighteen lac). Then the Manager informed the
higher authority of the Head office of the bank regarding
the incident. Thereafter, he interrogated the accused about
the missing money and the accused refused. Later, he
informed that he sent the money by his aunt Anowara
Begum. Anowara Begum came to Bank at the request of
the accused and she admitted that she received the money
from the accused and the accused gave assurance that he
would pay Taka 18,00,000/- (eighteen lac) on the following
day and in this regard, he gave a writing. Meanwhile, the
family members of the accused Maniruzzaman came to the

bank and the authority held a meeting with them. They
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assured that they would refund Taka 24,69,400/- (twenty
four lac sixty nine thousand and four hundred). They
deposited Taka 8,20,000/- (eight lac twenty thousand) on
12.03.1994 through online.

He denied the suggestion that he and the Manager
planned to implicate Maniruzzaman, as he did not assist
them. He also denied that the Manager took a leave of
absence for one day for designing this conspiracy. In cross-
examination, he deposed that the sister of the accused,
Shamima provided evidence before AGM of Sonali Bank,
Sawpan Kumar Mitra. He further stated that there were
three keys of the vault, which were kept with him, Manager
and the accused Maniruzzaman. When the Manager went to
Dhaka, the key was kept with him. He also deposed that the
Anti-Corruption Commission seized the footage of the
CCTYV camera from the Manager.

PW4, Ashis Kumer Dey, Assistant officer (Cash),
Mutual Trust Bank, Gour Nodi, Barishal deposed that he
went to the head office to send Taka 50 lac with a gunman

and messenger. After return he sat at cash counter and
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received cash from 02:30 p.m. At about 07:00 p.m. Md.
Maniruzzaman asked the Deputy Manager to come to
check the cash. Then it was found that there was missing of
Taka 18,91,000/- (eighteen lac ninety one thousand). When
the cash in charge was asked about the missing but he
failed to reply properly. Subsequently, Md. Manuruzzaman
went out and brought Taka 91,000/- (ninety one thousand)
and adjusted the same. Then the quantum of shortage stood
at Taka 18,00,000/-(eighteen lac). In the whole day,
Maniruzzaman opened the vault and closed it with his key.
On query, Maniruzzaman admitted that he gave the
shortage amount to his aunt Anowara Begum and said that
he would adjust the money the following day. At one stage,
Anowara Begum came to the bank and she assured that she
would adjust the amount after two days. Subsequently, she
refused to pay. Thereafter, Maniruzzaman informed his
wife. His wife came to the bank with his kids. The
authority lodged a case against Maniruzzaman and
Anowara Begum. Maniruzzaman gave a written statement

that he had taken Taka 18,00,000/- (eighteen lac).
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PW5, Murad Ahamed, Junior Officer (Credit),
Mutual Trust Bank, Kushtia Branch who 1s a seizure list
witness deposed that he served at Jessor Branch from 10-
11-2010 to 15-02-2015. On 31-03-2014 at 11:00 am, A.
Wadud, the Anti-Corruption Commission officer seized a
few alamats from the manager in his presence. He signed
on the seizure list. He proved the seizure list as exhibit 2.

In cross-examination, he stated that he does not know
what documents were kept in the seizure list.

PW6, Md. Shamsuzzaman, Junior officer, Mutual
Trust Bank, Pabna Branch, who was serving in Mutual
Trust Bank, Jessore Branch at the time of the occurrence.
He stated that the manager kept the key of the vault of bank
to him on 06.03.2014 as he went on leave on 09.03.2014.
He received the key by signing on the register. The cash-in-
charge called him and the Deputy Manager at about 7:00-
7:30 p.m. and then the Deputy Manager saw that Taka
18,91,294/= was deficit in the cash counter. The cash-in-
charge informed that there might be an error in counting.

When they saw the cash shortage then they put pressure to
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the accused but he denied, later he admitted that he gave
Taka 18,00,000/- to his aunt, Anowara Begum on condition
that she would refund it at afternoon. Subsequently,
Anowara Begum was called and she came to the bank. She
admitted that she took the money and it would be refunded
in two days later. Maniruzzaman gave a written statement
to the Deputy Manager that he took Taka 18,00,000/- and it
would be refunded. Thereafter, the manager came to the
bank and lodged a case with the local police station. After
that, the police came to the spot and apprehended
Maniruzzaman and Anowara Begum and took them to the
police station.

In cross-examination, he denied the suggestion that
they obtained signature on a few documents by the accused
forcibly under coercion. He stated that the wife of
Maniruzzaman came to the bank when she was called by
Maniruzzaman.

PW?7, Maruf Ahmed, Senior Judicial Magistrate,
Jessore, who recorded the statement of the accused made

under Section 164 of the Code of Criminal Procedure,
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stated in his chief-in-examination that DAD Md. Abdul
Wadud produced the accused, Md. Maniruzzaman before
him for recording his confessional statement. He proved the
confessional statement as exhibit 4.

In cross-examination, he stated that no medical
examination of the accused was done before recording the
confessional statement. He deposed that it was written on
page number 3B that the accused admitted that he had
taken the money under coercion.

PWS, Md. Abdul Wadud is the Investigating Officer
of this case. He stated in his examination-in-chief that
during investigation, he visited the place of occurrence,
seized alamots, managed to record the confessional
statement of the accused Maniruzzaman. It was revealed
that the accused misappropriated Taka 24,69,400/- from the
bank on 09-03-2014. So, he submitted a charge sheet
against Maniruzzaman and did not send up Anowara
Begam as nothing was against her.

In cross-examination, he stated that he checked the

footage of the CCTV camera, the Cash counter and the
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vaults which were under the CCTV camera. He saw the
accused enter and exit from the vault.

It appears from the evidence of PW1, the informant
that there were CCTV cameras in the bank premises and
those were in operation on 09.03.2014, which is the date of
occurrence but the CCTV cameras were not seized.
However, footage was checked by PW8. PWS in his cross-
examination deposed that &1 syt fofbs Foeate A<
IER @ JiE GIIEE F TR ) LI FeoR B,
I S GOPS| (SFHoI8 P FCHEIT eOge| O o
SREE ERER| S BT S FOowetE! AR e
SPTSICEE (SIT6 GI0e (@9 200 MedR)”

It appears from the above-mentioned evidence that
there was a CCTV camera in the cash counter, but no
prosecution witness or the investigating officer discussed
about the footage from the camera of the cash counter. This
ommission creates a serious lacuna in the prosecution case.
Cash-in-charge Ashis and the peon were not made accused.
It was not detected who took the missing cash money and

how the same was missed. There is no direct eyewitness to
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the alleged occurrence. No security guard or peon was
examined in the trial. PW8 Investigating officer in his
cross-examination stated that SIPI & RS @F Tt e
O (@ @A AR AR | BAFE @ WLF oY(R) T FAFS|!
e A F9|

I find contradictions in the evidence of PW3, Shaikh
Zahid-Bin-Mohammad in cross-examination, who stated
that “fif1 FNTER FTEG VAN IR (A AF G0 IR
On the other hand, PW8, Md. Abdul Wadud, investigating
Officer in his cross-examination stated that, “Pi FcEE
fofbe Fheets oo S| O SHEPIC QTP AdrF FeaR)”

In this regard, reliance may be placed on the decision
passed in the case of Humayun Kabir (Md) vs. The State
(supra), wherein the Apex Court held that Courts decision
must rest not upon suspicion but upon legal grounds
establish by legal testimony. Mere suspicion, however
strong, cannot take the place of proof. It is a well-settled
principle that where on the evidence two possibilities are

open, one which goes in favour of prosecution and the
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other benefits the accused, the accused is entitled to the
benefit of doubt.

It appears form the statement made by the accused
under Section 164 of the Criminal Procedure Code that the
accused did not admit that he received or misappropriated
the missing money. The statement is reproduced below:
“oIfr s fwrererre | S ORAST GrFo AR A0 11T Flae
TR @ T ZAGE AN e N2 | o e F2La i Fpieet
S AT SR 2R T BN ST @ PR SR i G
(TS I O A MR (A0S BT AR| AW B WeR e @or
TR FC TR IRAEN Feice i) Fier w1 SgR [ ¢oF
AT ST T 27 FI0 BIFl F @ICR @R AN O A9 561 (A4t
AR 38,5,8b0/- (SR 7% THdTed &R BIF*© W) Brpl A=
citrl W ©49 IF IR IR F@e R @@Ts T (@ Sieew
CTE® SFTRCE Joe10 T2 | fof urTe SRR 77 F@ @ 57l I
A | @R ST O GIFC ST AW RS 'S QIS ARI BT
T B9 TS A | ST (@91 SN FILF TN TR 0
2feusfs (T O AN TN GIH PTE AT TW @R G
SN X WS B (A TS S AT (@IS T (RZIAT|

&N W A Yo ME AETE @AV AT @32 OitF O
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FHPo[! B9 i Fite fof Fiol @ @, fofq 8@ Siwitt fMrnes|
QOId ARIMS IR 9, 7 M TR oo™ =17 @92 SIS 8
SRR (@ENCE @FOR I G A AR (@I AL AN
QI 2CARe TR SN SiRetN SRR @ TR JYIBIC
CTAIET I (R AP 4R (@G B (@0 itz | W 51Rfeety fofy
@ B NS [ILS &N (A9 AR (3 IR O A AT
3 FofF AT @, @ BTl 7T FACS H,0b,000/- (4T T WG )
b SeE TE| SN O (IR W0 AN g ¢RE @
9,¢0,000/- (o =% %6 T&E) Bl Ot (BZAG IR ©F 1R
1At &S @ q1eF (BT 2ol (1R 1 &7 el w1 et el ¢t
CT SCF (@ @ SLFA Q01 BIP] (AT | GRIS] BIFIBT SN FILSF
T 0 SR AT 26T U fR@ ) @ g «qra fef s
TF AFTT PR, e ©ire ong B fow 91 @3 wwe
eICEIR
It appears from the confessional statement made by
the accused under section 164 of the Code of Criminal
Procedure before the magistrate (PW7) appears to be
exculpatory in nature. This type of exculpatory statement is
not a confession at all. An exculpatory statement does not

constitute a true confession and cannot form the basis of
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conviction. Even the appellant earlier denied that he took
the alleged money. It is corroborated by PWI1, the
informant and PW3. PWI1, in his examination-in-chief
stated that 7 26 Afereeme fEreeram 1 e g ¢rw
TR IR 1L

In cross-examination he further admitted that
50.09,58%R It Taow FHTS! WIS ST I Tra FiR| Twoe
FGICHA IR SAPTT FH (ATF @7 51l [Wrace o F41 30 Trgd
3ca 7121 He further admitted in his cross-examination that
50.09,58% IfFTY VfFeI~CF fETerTam Sl 27 @32 BIFe [ae
Srlcicikiefenil

It appears that material contradictions are evident in
the evidence adduced by the prosecution witnesses
regarding the control of the key of bank vault. PWI,
informant stated in his evidence in his cross-examination
“fone vif7 AT for Tem Fit) @ 517 WM oG (e 75 S
RIECIRCOIERIE PR ERaE

The vault was not under exclusive control of the
accused. PW3, Sheik Zahid Bin Anower, who was in

charge of the Manager at the time of the occurrence, he also
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admitted in his cross-examination that ‘TeIts63 5ifd foq (09)
B1, T W4y SBI SN FICR, S B VTSI F0g @R S BT T Zpiet
TfeeFeeIICe FICR 2| WICTEE AR BIFI AT AN O BIfD!
QR e ey T

PW4, Ashis Kumar Dey, Assistant Officer (Cash)
deposed in his cross-examination that, ‘SqET® TS,
@S5 ITTEIT IR I 35S @3 fou Twa Fiez o5t I AT
05.09.2058 32 SIfY MR Bif< 2wt (@G Apiteeneas 1z ey
02| @ BIf et * TR SRl

On this point PW6, Shamsuzzaman, Junior Officer of
the Bank stated in his examination-in-chief that “Ssit<ers
(Mg TSR T2 AT 05.09.2058 32 OIfFY 37 Bfore 4=
G P SN FICZ VILFA (S5 Bl SR FICR 0b.00.2058 T
sifacd IR @« =i @fergica 7= 3 oI el (787

It transpires from the record that the informant
lodged the First Information Report against the appellant
and one Mosammat Anowara Begum. The police also
apprehended the two accused. PW3, Sheik Zahed Bin
Mohammed, Deputy Manager, Mutual Trust Bank, Jessore

deposed in his examination-in chief that the accused
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Maniruzzaman sent the money by his aunt Anowara
Begum. Anowara Begum came to the Bank at the request
of the accused and she admitted that she received the
money from the accused. PW6, Md. Shamsuzzaman, Junior
officer also stated in his evidence that when they saw the
cash shortage, then they put pressure to the accused but he
denied, however later he admitted that he gave Taka
18,00,000/- to his aunt, Anowara Begum on condition that
she would refund it at afternoon. Subsequently, Anowara
Begum was called and she came to the bank and admitted
that she had taken the money and it would be refunded two
days later.

However, Anowara Begam was not sent up for trial,
which created the prosecution case doubtful; the benefit of
the doubt must be given to the accused.

Mr. Sarwar Ahemd, the learned Advocate appearing
on behalf of the appellant, contends that the Special Judge
tried the case without Jurisdiction. The prosecution failed
to produce the sanction letter before the Special Judge as

evidence, resulting in the Special Judge tried the case being
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coram-non-judice. In support of his contention, he refers to
the case of State Vs. Moslemuddin (Md), reported in 56
DLR (AD) (2004) 174.

In reply to the above-mentioned contention, Mr. M.
Sarwar Hossain, the learned Advocate appearing on behalf
the Anti Corruption Commission contends that Section
32(2) of the Anti Corruption Commission Act, 2004 has
been complied with and after having the sanction letter, the
trial Court took cognizance and since the said sanction
letter 1s lying with the record, so there is no need to exhibit
it. It has already been brought to the judicial notice. He
further submits that if the prosecution fails to exhibit the
sanction letter, then it may be treated as an irregularity or
technical error but for this reason, a criminal is not entitled
to be acquitted. In support of his contention, he refers to the
case of The Government of the People’s Republic of
Bangladesh and others Vs. Iqbal Hasan Mahmood alias
Igbal Hasan Mahmood Tuku, reported in 60 DLR (AD)

(2008) 144, Shamsun Nahar Haque Vs. State and another
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reported in 22 BLC(2017) 385 and Abdus Salam (Md.) V’s.
State and another reported in 17 BLC (2012) 873.

In reply, Mr. Ahmed submits that the cited cases are
not applicable in the present case. Proceedings were
challenged in all the three of the cited cases. Government
of the People’s Republic of Bangladesh and others V.
Igbal Hasan Mahmood alias Igbal Hasan Mahmood
Tuku case reported in 60 DLR (AD) 147 is related to a
writ petition challenging the entire proceedings of a special
case. The cases, namely Shamsun Nahar Haque Vs. State
and another reported in 22 BLC(2017) 385 and Abdus
Salam (Md.) Vs. State and another reported in 17 BLC
(2012) 873 were passed by the High Court Division
regarding quashing the proceeding of special cases. He
further contends that a judgment passed by the High Court
Division cannot supersede the judgment delivered by the
Appellate Division as per the provisions of Article 111 of
the Constitution of the People’s Republic of Bangladesh.

This Court finds substance in the submissions

advanced by the learned Advocate appearing on behalf of
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the appellant. The record shows that no prosecution witness
produced and proved the sanction letter as an exhibit or
evidence. A crucial legal infirmity arises from the non-
production of sanction order. In this regard, reliance may
be placed upon the decision passed in State vs.
Moslemuddin (Md)(Supra). In that case, the Appellate
Division quoted the findings of the High Court Division,
wherein it has been held:
“...Mere statement in the charge-sheet that some sort of
sanction was received without producing the sanction order
before the Court and putting in the same to the evidence in
order to show that the sanction order was valid and proper
is not enough. In my view, the trial has been held without
sanction from the proper authority and, as such, the trial
held by the Special Judge 1s without jurisdiction and the
impugned order of conviction and sentence is illegal.”

In view of the settled principle laid down in the
above-mentioned case mere mention of sanction in charge

sheet without formal proof is insufficient. Absence of valid
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sanction renders the trial coram non judice and vitiates the
conviction.

In order to convict a person, there should be
unimpeachable evidence of a reliable witness beyond any
reasonable doubt. If any doubt arises in a criminal case,
then the benefit of doubt should be given to the accused.
Suspicion, however strong cannot substitute proof. At this
stage, I remember the age-old maxim that it is the cardinal
jurisprudence that thousands of accused may be acquitted,
but no single innocent person should be convicted.

Considering the aforesaid facts and circumstances of
the case and the ratio mentioned above, this Court finds
absence of direct evidence, non-production of CCTV
footage, contradictions in  prosecution evidence,
exculpatory nature of the confessional statement and failure
to prove sanction and thus the prosecution has failed to
prove the guilt of the convict-appellant beyond all
reasonable doubt. So, the appellant is entitled to the benefit
of doubt. More so, this Court finds illegality, impropriety

and infirmity in the impugned judgment and order of
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conviction passed against the convict-appellant.
Accordingly, I find substance in the appeal.

In the result, the appeal is allowed.

The judgment and order dated 07.03.2019 passed by
the learned Special Judge (Sessions Judge), Jessore in
Special Case No. 01 of 2017 is hereby set aside.

The convict-appellant, Md. Moniruzzaman is
acquitted of the charges leveled against him.

The convict-appellant is released from his bail bond.
Let the judgment and order along with the lower Court’s
records (LCR) be communicated to the Court concerned

forthwith.

(Md. Bashir Ullah, J)

Md. Sabuj Akan
Assistant Bench Officer.



