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Heard and judgment on 13™ December, 2023.

A.K.M.Asaduzzaman.J.

These rules were issued calling upon the opposite parties to
show cause as to why the judgment and decree dated 28.09.2021
passed by the Senior Assistant Judge, 3 Court, Dhaka in Title

Suit No. 54 of 2021 decreeing the suit should not be set aside.

Since these two rules are arising out of the same judgment
and decree are heard together and disposed of by this single

judgment.

Fact relevant for disposal of these rules are that opposite
parties of both the rules as plaintiff instituted Title Suit No. 160 of
2013 before the Court of Joint District Judge, 5" Court, Dhaka
against the petitioner along with opposite party Nos. 4-5 for
recovery of khas possession under section 9 of the Specific Relief
Act. The said suit thereafter renumbered as Title Suit No. 54 of
2021 after being transferred to the Court of Senior Assistant

Judge, 3" Court, Dhaka.

Plaint case in short, inter alia, is that the suit property was

belonged to Ibrahim Bepari, Abdul Motaleb Bepari, Soleman



Bepari and Osman, all sons of Rajjab Ali and Jobeda Bewa.
Jobeda Bewa thereafter died while owning and possessing 70.20
decimals of land, leaving behind two daughters Lal Banu and
Mariam Bibi. S.A. khatian No. 6 and 7 in plot No. 13 was
correctly recorded into their names. Lal Banu while owning and
possessing 3510 ojutangsha property, transferred .20 decimals of
land to Fazlu Mia and thereafter died leaving behind 5 sons and 3
daughters on rest 1510 ojutangsha of land. R.S. khatian No. 81
was correctly recorded on 3510 ojutangsha land in the name of
Moriom Bibi, the daughter of said Jobeda Bewa. Moriom Bibi
thereafter died leaving behind one Siddik Mia and two daughters
Asia Khatun and Ator Banu, who thereafter transferred .20
decimals of land to one Md. Muslim Mia through registered sale
deed dated 04.04.1985. Muslim Mia thereafter transferred .12
decimals of land through 2 registered sale deeds to one Md. Hafiz
Ullah on 20.06.1986 and .8 decimals of land to Shahnaj Akter.
Said .20 decimals of land while owning and possessing by said
Hafiz Ullah and Shahnaj Akter transferred to Abul Hashem
through registered sale deed dated 05.10.1998, who mutated his

name and thereafter transferred 1340 ojutangsha land to plaintiff



No.1 through registered sale deed dated 23.09.1999 and also sold
660 ojutangsha of land to the plaintiff No.2 through registered sale
deed dated 06.09.1999. Before selling the said property by
Hafizullah and Sahnaj they obtained loan from Sonali Bank by
mortgaging the said property. But failed to pay the loans and thus
Title Suit No. 212 of 1993 for recovery of that loan was filed by
the bank before the Court of 1% Artha Rin Adalat and got a decree,
which was put to execution in Execution Case No. 141 of 1995
and was auctioned on 03.05.2006 and plaintiff No.1 purchased the
same in auction and got a biananama/certificate on 12.07.2006 on
the said .20 decimals of land and got a possession from the court
through that execution suit on 06.08.2006. Thereafter the plaintiff
No.I sold 660 ojutangsha of land to plaintiff Nos. 2 and 3 through
registered sale deed dated 08.07.2010 and remaining in possession
on 0540 ojutangsha of land. on 14.02.2013 while defendant Nos.
1-3 filled up the plaintiff land by mud, plaintiff try to resist them
and thereafter intimate the police station but failing to get any
relief therefrom instituted the suit.

Thereafter although petitioner as defendant appeared in

court by filing written statement denying the plaint case and cross



examined the witness of the plaintiffs but finally did not contest
the suit and it was decreed on 26.09.2021.

Challenging the said judgment and decree, defendant
petitioner obtained the instant rule.

Mr. Mohammad Eunus, the learned advocate appearing for
the petitioner submits that this is a suit for recovery of khas
possession under section 9 of the Specific Relief Act and the
petitioner although filed a written statement and on 01.12.2022
filed an application for adjournment and it was allowed with cost
but subsequently on 11.02.2021 the case record was transmitted to
the Court of Senior Assistant Judge, 3™ Court, Dhaka due to the
Civil Courts (Amendment Act) has been amended in respect of
pecuniary jurisdiction and the case was renumbered as Title Suit
No. 54 of 2021. Trial court after receiving the file fixed up the
next date on 24.03.2021 for further hearing and depositing the
cost. But thereafter it was finally disposed of by the impugned
judgment on 26.09.2021. Although the defendant was not aware
of the date fixed on the transfer court and due to corona pandemic,
defendant could not get opportunity to contest the suit finally and

it was allowed to go on for delivery of judgment in the absence of



the petitioner. Since the petitioner could not get an opportunity to
contest the suit, it may be sent back on remand for providing them
an opportunity to contest the suit. The learned Advocate further
submits that although plaintiff could not prove by adducing proper
evidence that he was in possession into the suit land before the
alleged date of dispossession and as well as he was at all been
dispossessed from the suit premises on the date as alleged rather
P.W.2 in his cross-examination when admits that defendants are
in possession, from the date of their purchase of the suit land, the
suit for recovery of khas possession under section 9 of the
Specific Relief Act is not maintainable. The trial court totally
failed to appreciate the evidence and decreed the suit most

illegally.

Mr. Manzur-al-Matin, the learned advocate, on the other
hand, appearing for the opposite party submits that this is a suit
for recovery of khas possession under section 9 of the Specific
Relief Act, wherein a plea of title is no difference in the suit and a
decision that may be made in the suit will be subject to a title suit,
which may be eventually filed and the person who has title or

even a better right shall be competent to ask for recovery of the



property on establishment of such right. Under section 9 of the
Specific Relief Act clearly laid down that if any person is
dispossessed without his consent of immoveable property
otherwise than in due course of law, he or any person claiming
through him may, by suit recover possession thereof,
notwithstanding any other title that may be set up in such suit.
Trial court thus committed no error of law in decreeing the suit
when it is apparent that plaintiffs were illegally been dispossessed
by the defendants as alleged. He finally prays that since the rule

contains no merits it may be discharged.

Heard the learned Advocate and perused the Lower Court

Record and the impugned judgment.

This is a suit for recovery of khas possession under section

9 of the Specific Relief Act.

Section 9 of the Specific Relief Act provides that:

“If any person is dispossessed without his
consent of immovable property otherwise than
in due course of law, he or any person claiming

through him may, by suit, recover possession



thereof, notwithstanding any other title that

may be set up in such suit.

Nothing in this section shall bar any
person from suing to establish his title to such

property and to recover possession thereof.

No appeal shall lie from any order or
decree passed in any suit instituted under this
section, nor shall any review of any such order

or decree be allowed.”

In a suit under section 9 of the Specific Relief Act, the court
will only consider that if the plaintiff was found to be in
possession in the suit and the defendant had dispossessed
therefrom and that suit was brought within six months from the
date of dispossession, accordingly he decreed the suit on contest
directing for recovery of possession of the suit land by evicting

the defendants therefrom.

In the plaint of the suit, it has been alleged in paragraph 9

that:



" 51 e el Al THfere s A R wmiETe FEe
G3R -9 AMN ST M FHS 7 AY 2&A I WA e
FCo IR RS 38/03/205903R WIfFTd d-wme Kqmisre
(SR 3 qTeioites W TR 5% *Tei 7ife weis S
SUR WA WG SAD FEA AR SrSE FRCO GF I
A ORI A4l 2 S| Ry e qateies g
Fore 1 SR TRMA TS (HGHLT SNAY 8 TR

AR TR BN wee SR TR STelE ST AT 1"

Now let us see from the evidence how this contention has

been proved.
Plaintiff adduced 3 witnesses.
P.W.1. Khorshed Alom, stated in his deposition that:

"TRIT Yo TFOITH $8/03/0593F2 BT v Rl (=g
FEF (@NLE IR ST | 38/03/>08R iffitd NN A7 &l
TR A FE AMCF T (ST A (6 NN I @A

8 (FIF ATl T ¢ A @2 Aett F7 | s fofer 512"

In his deposition he did not mention when on 14.02.2013,

how defendant Nos.1-3 dispossessed the plaintiffs.
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P.W.2 Md. Alom stated in his deposition that:

1P | T T (€ 2 B o TS G 6 B | R T R [
b 8 A 33 ¥ed| o o SR Were RamiE
SR @ | 099 AR S S SifFd| REmr
(TR, AP WIF | (@WLE FAF TN 931 O[S @6 [
SPIRET | Yo/q0 & (IS fATa wifRet | S el e,
SR A | FAGE TN @A 03 A7 f=eed (underline is

given) "
In his cross-examination he further asserted that:
"R B TN S TOARE TR fewmi)
He further said:

"AFE SO/ S e A @t @mee T FfoEw
ST F2-D0/90CT A BT Y (@ F17 BT I (AR,

Tep "
P.W.3 Md. Asad Mia, stated in his deposition that:

" TG 20 WeH| oK AIRCR bHEH, ARG MEE 53
MOF| 3R *OF QAT (AN WA | SwF ANSRNT ¢

TG wca A 7ea 363 W@ G121 2009 AT v |
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e eifed W MR | @R AN N @R Soifgs feem)

& TN 0= T et et coox e famia v 5"

These are the evidences adduced by the plaintiff to prove

the cause of action of this case.

Upon perusal of the above stated statements, nowhere it can
be found that when and how and what time plaintiff was
dispossessed by the defendants. Moreover different statement has
come out from the month of P.W.2 about the time and manner of
dispossession, which is also not been corroborated by P.W.1 or
P.W3. Moreover upon perusal of the statements of the P.Ws. it is
difficult to hold the view that before the alleged date of
dispossession, plaintiff was at all been there in the suit premises.
In this context the deposition of P.W.1 may be noted. In his cross-

examination he has admitted by saying that:

"ome AWM IR IR (AF N T FERA, TE @3
e T B w6 T A B wlke o =@
YodYu-5q e s P wfasr v =ewies 5

©do AT ML RO olw ik e BifS e =@ el &l
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@21 o W =igEwieT 6 e im0 wEie =5

ey | e fam e S It S [ e @2 "

When plaintiff Khurshid Alom while deposing in court as
P.W.1 himself admits that defendants predecessor Shahjamal was
in possession in the suit premises during city jorip and thereafter
defendants are in possession in the suit land after purchasing the
same from Shahjamal, the suit for khas possession under section 9
of the Specific Relief Act is apparently not maintainable since it
was not filed well within time, after he was at all been

dispossessed.

Trial court while decreeing the suit totally failed to
appreciate this aspect of the case and decreed the suit most
illegally. Accordingly the impugned judgment is not sustainable in

law, which i1s liable to be set aside.

I thus find merit in these rules.

In the result, these Rules are made absolute and the
impugned judgment and decree passed by the court below are

hereby set aside.
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The order of stay granted earlier is hereby recalled and

vacated.

Send down the L.C.R along with the judgment to the courts

below at once.



