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Present:- 

Mr. Justice Mahmudul Hoque 
 

Civil Revision No. 3909 of 2016 
 

Bangladesh, represented by the Deputy 

Commissioner, Mymensingh and another  

                     ... Petitioners 
 

-Versus- 
 

Swapan Kumar Sen Gupta and others  
 

                 ... Opposite- parties  

     Ms. Mahbuba Akter Jui, DAG with  

     Mr. Manowarul Islam, AAG and  

    Ms. Rohani Siddiqua, AAG 

                  …For the petitioners  
 Mr. Abdul Wadud Bhuiyan, Senior Advocate with  

 Ms. Nadira Akhter, Advocate  

                                                     ...For the opposite-party Nos.1-3 & 5-6.  

  
Judgment on 12

th
 March, 2025. 

 

 On an application under Section 115(1) of the Code of Civil 

Procedure, this Rule was issued calling upon the opposite party Nos. 

1-6 to show cause as to why the impugned judgment and decree dated 

30.07.2006 passed by the learned Joint District Judge, 2
nd

 Court, 

Mymensingh in Other Class Appeal No.07 of 2003 disallowing the 

appeal and thereby affirming the judgment and decree dated 

30.09.2002 passed by the learned Assistant Judge, Trishal, 

Mymensingh in Other Class Suit No.147 of 2000 decreeing the suit 

should not be set aside and/or pass such other or further order or 

orders as to this Court may seem fit and proper. 
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 Shorn of unnecessary details, fact of the case lies in a very 

narrow compus. The opposite party Nos.1-6, as plaintiff, instituted 

Other Class Suit No. 42 of 1989 in the Court of Sub-Judge, 1
st
 Court, 

Mymensingh, renumbered as Other Class Suit No.48 of 1996 on 

transfer to the Court of Assistant Judge, Haluaghat and again 

renumbered as Other Class Suit No.147 of 2000 on transfer to the 

Court of learned Assistant Judge, Trishal, Mymeningh, against the 

present defendant-petitioners, for a decree of Specific Performance of 

Contract, claiming that the property belonged to one Kiran Bala Sen 

Gupta. Defendant No. 2 started a proceeding treating the property as 

vested property. Kiran Bala Sen Gupta filed Other Class Suit No. 535 

of 1980 against the government challenging V.P. proceeding claiming 

title in the property by way of settlement and adverse possession. The 

suit was decreed on contest on 22.01.1987. Defendant No. 2 preferred 

Other Class Appeal No. 50 of 1985 before the learned District Judge, 

Mymensingh against that decree and the appeal was dismissed on 

05.12.1988. In the midst of 1988 Kiran Bala Sen Gupta proposed to 

sell the suit land and the present plaintiffs agreed to buy the property 

and the market price of the suit land was settled at 70,000/-. Kiran 
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Bala received Tk. 60,000/-, as earnest money on 03.01.1989 and 

executed a Bainapatra. Kiran Bala promised that after obtaining 

income tax clearance certificate within three months and receiving the 

rest consideration money, she would execute and register the sale 

deed. It is also agreed that if she failed to execute and register sale 

deed within three months, the plaintiffs would be entitled to get the 

deed executed and registered through the court. As part performance 

of contract, Kiran Bala Sen Gupta handed over possession of a part of 

the suit land. On 25.01.1989 all of a sudden Kiran Bala died and failed 

to execute and register the sale deed. Kiran Bala was a widow having 

no issue. Defendant No. 1 is her niece and for that reason she has been 

made party in this suit.  

 Defendant No. 2 filed a written statement denying the material 

allegations made in the plaint contending inter alia that the suit land 

appertaining to S.A. Plot No. 7740 and R.O.R. Plot No. 1263 

belonged to Bijendra Kishore Roy Chowdhury. The suit land was 

involved in V.P. Case No. 8(Ka)-79-80, as such, Kiran Bala cannot 

enter into a sale agreement with the plaintiffs for sale of the property. 

Plaintiffs created a forged Bainapatra. The suit property was 
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requisitioned for residential accommodation of government 

employees vide House Requisition Case No. 41 of 60-61, but decree 

were obtained in Other Class Suit No. 535 of 1980 and Other Class 

Appeal No. 50 of 1985 using concocted facts and adducing false 

evidence. Plaintiffs field this suit to grab the government property 

making false story. Hence, the suit is liable to be dismissed. 

 The trial court framed 4(four) issues for determination of the 

dispute. In course of hearing the plaintiffs examined 5(five) witnesses 

as P.Ws and the defendants side examined none. The plaintiffs 

submitted some documents in support of their claim which was duly 

marked as exhibits. The trial court after hearing decreed the suit by its 

judgment and decree dated 30.09.2002. 

Being aggrieved by and dissatisfied with the judgment and 

decree of the trial court the defendant No. 2-government preferred 

Other Class Appeal No.07 of 2003 before the learned District Judge, 

Mymensingh. Eventually, the appeal was transferred to the Court of 

learned Joint District Judge, 2
nd

 Court, Mymensingh for hearing and 

disposal who after hearing by the impugned judgment and decree 

dated 30.07.2006 disallowed the appeal and thereby affirmed the 
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judgment and decree of the trial court. At this juncture, the defendant 

No.2-appellant-petitioners moved this Court by filing this application 

under Section 115(1) of the Code of Civil Procedure and obtained the 

present Rule and order of stay.  

Ms. Mahbuba Akter Jui, learned Deputy Attorney General with 

Mr. Manowarul Islam, Assistant Attorney General appearing for the 

petitioners at the very outset submit that the suit property covered by 

S.A. Plot No.7740 and R.O.R. Plot No. 1263 stand recorded in the 

name of Bijendra Kishore Roy Chowdhury who left the then East 

Pakistan for India before 1965. Consequently, the property was 

declared enemy property and entered in the census list, subsequently, 

has become vested and non-resident property and for its management 

and control the government started V.P. Case No. 8(Ka)-79-80. 

Earlier the suit property and the building standing thereon was 

requisitioned for the government vide Requisition Case No. 41 of 60-

61. She submits that though in earlier Other Class Suit No.535 of 

1980 and Other Class Appeal No.50 of 1985 it was decided that the 

property owned by Kiran Bala Sen Gupta, but she did not take any 

step for releasing the property from the list of vested property. She 
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further submits that Kiran Bala Sen Gupta was not in possession of 

the suit property and without getting release of the property from the 

category of vested and non-resident property cannot claim title and 

transfer the property to any person like the present plaintiffs. She 

submits that Kiran Bala Sen Gupta did not execute alleged bainanama 

and received any consideration money from the plaintiffs, but in the 

absence of Kiran Bala Sen Gupta, the plaintiffs created the bainanama 

showing the same executed by Kiran Bala Sen Gupta by putting 

thumb impression, whereas Kiran Bala Sen Gupta was a well 

educated woman. She submits that the plaintiffs though examined 5 

witnesses including plaintiff No.2 in support of their claim, but all the 

witnesses in their evidences contradicted each other and the plaintiffs 

could not prove execution of bainanama by Kiran Bala Sen Gupta.  

She finally submits that the trial court as well as the appellate 

court while decreeing the suit and disallowing the appeal did not even 

discussed any of the evidences adduced by P.Ws and superficially 

found that case of the plaintiffs has been proved by the evidence and 

decreed the suit, as such, both the courts below committed illegality 

and error of law in the decision occasioning failure of justice.  
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Mr. Abdul Wadud Bhuiyan, Senior Advocate with Ms. Nadira 

Akhter, learned Advocate appearing for the opposite party Nos. 1-3 

and 5-6 submits that in earlier Other Class Suit No.535 of 1980 and 

Other Class Appeal No. 50 of 1985 it was finally decided that Kiran 

Bala Sen Gupta was owner of the property. In support of such 

contention the plaintiffs submitted judgment and decree passed in 

Other Class Suit No.535 of 1980 and Other Class Appeal No. 50 of 

1985 (Exhibits-1 and 2). Kiran Bala Sen Gupta was a widow without 

any issue, she had no heirs to inherit her from husband side, but only 

niece was alive named Hasi Sen Gupta. The plaintiffs used to take 

care of her and at the midst of 1988 she expressed her intention to sell 

the suit property. The plaintiffs agreed to purchase the same at a 

consideration of Tk. 70,000/- out of which the plaintiffs paid 60,000/- 

to her and upon receipt of said advance she executed a bainanama in 

favour of plaintiffs on 03.01.1989 in presence of deed writer and the 

witnesses thereto, by putting thumb impression (Exhibit-3). It was 

stipulated in the agreement for sale that she will execute and register 

sale deed within 3 months after obtaining income tax clearance 
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certificate, but suddenly she died on 25.01.1989 and as such, could 

not execute and register the sale deed in favour of the plaintiffs.  

Mr. Bhuiyan by referring evidences of all the P.Ws submits that 

the witnesses proved execution of bainanama, payment of 

consideration to Kiran Bala Sen Gupta and also proved that Kiran 

Bala Sen Gupta after execution of bainanama died at home. The trial 

court upon consideration of the documents and evidences adduced by 

the plaintiffs held that in the absence of any contrary evidence on the 

part of the defendants, the plaintiffs could able to prove their case and 

decreed the suit. The appellate court also concurrently found that the 

plaintiffs could able to prove their case by adducing 5 witnesses who 

proved execution of bainanama by Kiran Bala Sen Gupta and payment 

of consideration in their presence. As such, concurrent findings of 

both the courts below are not liable to be interfered with in revisional 

jurisdiction unless there is misreading and non consideration of the 

evidences on record.  

He finally submits that witnesses told that Kiran Bala Sen 

Gupta was a literate woman, she could write and read well but 

because of her illness she could not sign rather executed the 
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bainanama by putting thumb impression. No contrary evidence came 

out from counterpart, as such, there is no earthly reason to disbelieve 

the evidences adduced by the plaintiffs and to find any defect in the 

bainanama. Therefore, both the courts below committed no illegality 

and error of law in the decision, in decreeing the suit and disallowing 

the appeal and as such, the Rule is liable to be discharged.  

Heard the learned Deputy Attorney General and the learned 

Advocate for opposite parties, have gone through the revisional 

application, plaint in suit, written statement, evidences of all the P.Ws, 

bainanama dated 03.01.1989, judgment and decree passed in Other 

Class Suit No.535 of 1980 and Other Class Appeal No. 50 of 1985 

and the impugned judgment and decree of both the courts below.   

Admittedly, the property in question belonged to one Bijendra 

Roy Kishore Chowdhury as recorded in C.S. Khatian No. 866 and 

R.O.R. Khatian No. 1263 measuring ·1950 ajutangsha. The property 

earlier declared vested and non-resident property by the government 

on the ground that Bijendra Roy Kishore Chowdhury left the then 

East Pakistan during Indo-Pak War 1965 for India. Consequently, the 

property in question declared enemy property. After independence of 
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Bangladesh all the enemy property renamed as evacuee property and 

then vested and non-resident property. The government started V.P. 

Case No. 8(Kha) of (79-80) for its management and control. Before 

that, the government claimed that the property was requisitioned by 

the government vide Requisition Case No.41 of (60-61) and being 

used for the purpose of residence of government employees, since 

then the landed property along with house standing thereon under the 

possession of the government till today.  The plaintiffs claimed that 

Kiran Bala Sen Gupta claiming herself as owner of the property field 

Other Class Suit No. 535 of 1980 in the Court of Munsif, 2
nd

 Court, 

Trishal, Mymensingh against the present petitioner-government and 

another, as defendants.  

The government contested the suit by filing written statement 

on the same averments made in the present suit. The trial court after 

hearing by judgment and decree dated 22.01.1985 decreed the suit. In 

the plaint in Other Class Suit No.535 of 1980 at para 3 she claimed 

that her father-in-law Umanath Sen Gupta was an employee under 

Gouripur Jamidary Estate of Sreejukto Bijendra Kishore Roy 

Chowdhury and subsequently, her husband Hemanta Nath Sen Gupta 
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was appointed in his place after her retirement and at para 6 she stated 

that she had education, can write and read. In the judgment of Other 

Class Suit No.535 of 1980 the trial court observed that plaintiff Kiran 

Bala Sen Gupta entered into an agreement for sale with a person who 

filed Other Class Suit No. 377 of 1980 in the court of 1
st
 Sub-ordinate 

Judge, Mymensingh against Kiran Bala Sen Gupta and also she 

executed and registered a Power of Attorney for the property 

appointing one Paritosh Sen. However, the court decreed the suit 

finding title of the plaintiff in suit by adverse possession. The 

government preferred Other Class Appeal No.50 of 1985 which was 

also dismissed on contest, meaning thereby, the property belonged to 

Kiran Bala Sen Gupta and it was not vested and non-resident property. 

After obtaining decree from court Kiran Bala Sen Gupta took no step 

for correction of the khatian in her name and to get back the 

possession of the property by evicting the possessors. The plaintiff of 

the instant suit as well as the defendant-government did not file any 

papers regarding filing of Other Class Suit No.377 of 1980 against 

Kiran Bala Sen Gupta in the court of 1
st
 Subordinate Judge (now Joint 

District Judge), Mymensingh and could not apprise the court about 
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faith of that case. When Kiran Bala Sen Gupta executed a bainanama 

in favour of a person for selling the property at a consideration of Tk. 

33,000/- who filed a suit for Specific Performance of Contract, 

without disposal of the said suit, how she could enter into an 

agreement for sale with the plaintiffs. The plaintiffs in their plaint at 

the end of paragraph 3 has stated that:  

“¢Lle h¡m¡ ®pe …ç¡ HS¡q¡l£ ¢hœ²u Q¤¢š²l fÊhª¢š j§m I Q¤¢š²l-

Part performance ¢qp¡h e¡¢mn£ pÇf¢šl HL¡wn h¡c£NeL 

cMm fÐc¡e L¢lu¡¢Rme, ¢L¿º c¤xMl ¢hou ¢hNa 25/01/1989Cw 

a¡¢lM L¢ba ¢Lle h¡m¡ ®pe …ç¡ ¢eS p¡¢Le A¡LpÈÚ¡v pL¡m 

®hm¡u jªa§É hlZ Llez”         

At the end of paragraph 4 cause of action for filing of the suit 

has been stated as; 

“¢hNa 03/01/1989Cw a¡¢lM e¡¢mn£ pÇf¢šl j¡¢mL ¢Lle 

h¡m¡ ®pe …ç¡ HS¡q¡l£ h¡ue¡fœ c¢mm h¡c£Ne Ae¤L¨¥̈m pÇf¡ce 

Ll¡u Hhw ¢a¢e ¢hNa 25/01/1989Cw a¡¢lM HaŸnÉ ®L¡e 

Ju¡¢ln ¢hq£e jªa¤Éhle Ll¡u I a¡¢lM A¿¹ Aœ ®j¡LŸj¡l L¡le 

Eáh qCu¡Rz”         

 which has been inserted by hand writing, subsequently, they got 

their plaint amended on 17.07.1977 incorporating a fact that the 

defendant No.2 took over possession of the portion of the suit land 

from them and kept the house under lock and key, sometimes they 
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used the house for temporary residence without mentioning any date 

of dispossession and also incorporated a prayer for recovery of 

possession. The petitioner-government though filed written statement, 

but examined no witnesses in support of their claim. Resultantly, they 

failed to substantiate their claim though filed written statement. Both 

the courts below in their judgments did not discuss any evidence 

adduced by the plaintiffs. To appreciate the case of the plaintiffs, 

evidences adduced by them may be looked into. Defendant No.2, 

Tapan Kumar Sen Gupta deposed as P.W.1 who deposed for him and 

on behalf of other plaintiffs. He stated that: 

“h¡c£l¡C a¡L (¢Lle h¡m¡ ®pe …ç¡L) ®cM¡öe¡ Lla z ¢Lle 

h¡m¡ hªÜ¡ J ¢hdh¡ ¢Rme, a¡l ®L¡e p¿¹¡e ¢Rm e¡z ¢a¢e 1988 

pel ®no ¢cL e¡¢mn£ S¢j ¢h¢œ²l fÐÙ¹¡h Llez A¡jl¡ 

70,000/- V¡L¡l jdÉ 60,000/- V¡L¡ h¡ue¡ ®cC CwlS£ 

03/01/1989 a¡¢lM z h¡ue¡ fœl ®mML h¡ue¡fœ¢V ¢Lle 

h¡m¡L f¢su¡ ®n¡e¡ez ¢a¢e ¢eSJ h¡ue¡fœ¢V fsez ¢a¢e Eš² 

h¡ue¡fœ ¢Vf ¢cu pÇf¡ce Llez ¢a¢e huú qJu¡u q¡a 

L¡yfa¡ hm ü¡rl Lla f¡le e¡Cz” 

 But in the plaint no such statement is found. He further stated 

that: 

“¢Lle h¡m¡l HL i¡C ¢Rm a¡q¡l e¡j S¡¢e e¡z ¢Lle h¡m¡ 

®mM¡fs¡ S¡ea¡, e¡j cÙ¹Ma Lla¡ z ¢Lle h¡m¡ jªa¥É pÇf¢LÑa 

®L¡e p¡¢VÑ¢gLV A¡c¡ma c¡¢Mm L¢l e¡Cz a¡l A¿¹É¢ø¢œ²u¡l 

pju A¡¢j Ef¢ÙÛa ¢Rm¡j e¡z L¢ba i¡¢a¢S q¡¢p ®pe …ç¡L 
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e¡¢mn£ S¢jl p¡g Lhm¡ Ll ¢ca h¢m e¡C, a¡L H ¢hou ¢Q¢W 

®cC e¡Cz e¡¢mn£ S¢jl Ol a¡m¡ j¡l¡ ¢hou A¡¢j ¢X,¢p, ®L ¢LR¤ 

S¡e¡C e¡Cz h¡ue¡ fœl ØVÉ¡Çf c¢mm ®mML ¢Le¢Rm¡ L¡l e¡j 

¢Le¢Rm a¡ A¡¢j S¡¢e e¡z” 

 Subsequently, on recall he stated that death certificate of Kiran 

Bala Sen Gupta has been filed, but no such certificate is found in the 

record as exhibit. P.W.2 named Md. Shamsuddin Talukder who 

deposed as deed writer, told that he has written the bainanama at the 

home of Kiran Bala, price for the property was settled at Tk.70,000/- 

out of which Tk.60,000/- was paid in his presence and Kiran Bala 

executed the bainanama by putting her thumb impression and he 

identified the same as Exhibit-3/(ka) and his signature Exhibit-3/(kha) 

and he told that: 

“h¡ue¡ fœ¢V p¢WL, S¡m euz”  

In cross he stated that:  

“c¢mm ®mM¡l pju h¡c£cl HLSe ¢Rm e¡z ®j¡V 6 Se ®m¡L 

¢Rm aMez A¡¢j V¡L¡ q¡a ¢eu ¢Lle h¡m¡l q¡a ¢cu¢Rz ®p a¡ 

…eR ¢Le¡ a¡ je e¡Cz aMe AeL ®m¡L ¢Rmz ph¡C ®mM¡fs¡ 

S¡ea¡z A¡¢j öe¢R ®k, ¢Lle h¡m¡ j¡l¡ ®NRz Lh j¡l¡ ®Nm 

S¡¢e e¡z A¡¢j S¢jl cMm NËq£a¡cl ®ch¡l Lb¡ öe¢Rz z” 

 P.W.3, Protap Chandra Paul who is an attesting witness to the 

bainapatra. He stated that:  



15 
 

“A¡¢j 14ew ¢hnÄnÄl£ ®ch£ ®l¡X ®c¡L¡e L¢lz e¡¢mn£ S¢j qa 

Eq¡ 50/60 NS c§l z A¡¢j e¡¢mn£ S¢j Vested property 

qJu¡ ¢hou ¢LR¤ S¡¢e e¡z 60 q¡S¡l V¡L¡ ®mece qu A¡j¡l 

p¡je, h¡ue¡fœ quz p¡jR¤¢Ÿe a¡m¤Lc¡l h¡ue¡fœ A¡j¡l 

p¡jeC ®mMz ¢Lleh¡m¡ fÉ¡l¡m¡C¢pp Ap¤M a¡l q¡a L¡yfa¡, 

HSeÉ ¢Vf ¢cu h¡ue¡fœ pÇf¡ce LlRz A¡¢j h¡ue¡fœ p¡r£ 

¢qp¡h cÙ¹Ma L¢lz HC ®pC cÙ¹Ma (fÐcnÑe£-3/N)z h¡ue¡fœ¢V 

qu 03/01/1989Cw  a¡¢lM z a¢LÑa c¢mm¢V p¢WLz”  

 In cross he stated that:  

“¢Lleh¡m¡ fÉ¡l¡m¡C¢pp qu ®p fÐ¡u c¤Cj¡p nkÉ¡n¡u£ ¢Rmz q¡¢p 

®pe …ç¡l e¡j öe¢R, LMe¡ ®c¢M e¡Cz ¢Lle h¡m¡ Ap¤ÙÛ 

b¡L¡hÙÛ¡u A¡¢j ®c¡L¡e ®bL ¢S¢ep fœ ¢eu ¢ca¡jz l¢”a 

®che¡b ph pju ¢Lleh¡m¡l p¡b b¡La¡z l¢”a h¡h¤l R¡œ¡hÙÛ¡u 

e¡¢mn£ S¢j ¢Lleh¡m¡ ¢h¢œ² LlRz l¢”a h¡h¤ V¡L¡ ¢Lleh¡m¡l 

q¡a ¢cuR, V¡L¡l h¡¢äm ¢Rm ¢L¿º V¡L¡ ®N¡e¡ qu e¡Cz 

¢Lleh¡m¡ L¡fs …S V¡L¡ Ol ¢eu ®NRz Eš² V¡L¡ ®eh¡l 4/5 

j¡p fl ¢Lle h¡m¡ j¡l¡ ®NRz” 

P.W. 4, Md. Abdul Kader in-chief stated that:  

“Eš² h¡ue¡fœl pju A¡¢j ¢Rm¡jz h¡ue¡ fœl V¡L¡ A¡j¡l 

p¡je ®mece quz 1ew h¡c£ (üfe L¥¥j¡l ®pe …ç) ¢Lle h¡m¡l 

q¡a 60 q¡S¡l V¡L¡ ¢cu¢Rmz h¡ue¡l fl e¡¢mn£ S¢jl cMm 

h¡c£frl hl¡hl h¤T¡Cu¡ ®cu¡ quz 1ew h¡c£ ¢Lleh¡m¡ ®pe 

…çl nÊ¡Ü LlRz A¡¢j nÐ¡Ü Ae¤ù¡e ¢Rm¡jz” 

 In cross he stated that:  

“A¡¢j q¡¢p ®pe …ç¡L ®c¢M e¡Cz q¡¢p ®pe …ç¡ (1ew ¢hh¡c£) ®p 

i¡la b¡L hm öe¢Rz öe¢R ®p S£¢ha A¡Rz e¡¢mn£ S¢jl 

A¡n f¡n A¡j¡l S¢j e¡Cz ¢Lleh¡m¡ ®mM¡fs¡ S¡ea¡z A¡¢j 
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Eš² h¡ue¡fœ p¡r£ eCz ¢Lleh¡m¡ ¢eS V¡L¡ …e ¢euRz 

¢Lle h¡m¡ h¡dLÉÑS¢ea l¡N j¡l¡ ®NR z a¡l j¡l¡ k¡h¡l pju 

a¡l ü¡j£ h¡ ®L¡e Ju¡¢ln S£¢ha ¢Rm e¡z 60 q¡S¡l V¡L¡ ¢cu 

¢Lleh¡m¡ ¢L LlR a¡ A¡¢j S¡¢e e¡z A¡¢j L¢jne¡l fc 

¢ehÑ¡Qe Ll¢Rm¡jz e¡¢mn£ S¢jl fÐ¢a na¡wn Hl j§mÉ 1 ®bL 

1
1

2
  m¡M V¡L¡ qhz” 

 P.W.5 Gouranga Chandra Saha in-chief stated that:  

“A¡m¡f A¡m¡Qe¡ J h¡ue¡fœ qh¡l pju A¡¢j Ef¢ÙÛa ¢Rm¡jz 

üfe ®pe …ç h¡ue¡l V¡L¡ ¢Lle pe …ç¡L ¢cu¢Rmz ¢Lle 

h¡m¡ ®pe …ç j¡l¡ ®NRz h¡c£l¡ ¢Lleh¡m¡l c¡q J nÐ¡Ü LlRz 

A¡¢j nÐ¡Ül Ae¤ù¡e ¢Rm¡jz” 

 In cross he said that: 

“e¡¢mn£ S¢ja ®Le¡l fl h¡c£cl h¡s£Ol e¡Cz e¡¢mn£ S¢j 

¢eu A¡l ®L¡e j¡jm¡ A¡R ¢Le¡ S¡¢e e¡z ¢Lleh¡m¡ ¢eS V¡L¡l 

h¡¢äm 6 ¢V …e ¢euRz ®p V¡L¡ ¢cu ¢L LlR S¡¢e e¡z ®p 

h¡dÑLÉS¢ea L¡lZ j¡l¡ ®NRz j¡l¡ k¡h¡l ¢ce a¡l h¡p¡u A¡¢j 

¢Rm¡j e¡, fl nÈn¡e ¢Nu¢Rm¡jz” 

 From perusal of evidences of P.Ws, it appears that admittedly 

Kiran Bala Sen Gupta was an educated woman. P.W.1 stated that 

because of her old age she could not sign, but put thumb impression. 

He did not even utter a single word who has paid Tk.60,000/- as baina 

to Kiran Bala Sen Gupta. He only said we paid Tk. 60,000/- on 

03.01.1989. He said that he was not present in the cremation 
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ceremony of Kiran Bala Sen Gupta and could not file or submit any 

paper to show that Kiran Bala had been suffering from any illness or 

she died on 25.01.1989 by submitting any death certificate showing 

cause of her death. P.W.2, deed writer, Shamsuddin Talukder clearly 

stated that he has given advance money to Kiran Bala Sen Gupta. 

P.W.3, Protap Chandra Paul alleged attesting witness stated that Kiran 

Bala had been suffering from paralysis for and she was bedridden for 

2(two) months and stated that Ranjit Babu (plaintiff No.6) paid the 

advance amount to Kiran Bala. Kiran Bala by covering the said 

money took the same in her house and she died after 4/5 months of 

execution of bainanama. P.W.4, Md. Abdul Kader stated that the 

money paid in his presence. Swapan Kumar Sen Gupta (plaintiff 

No.1) paid Tk. 60,000/- to Kiran Bala. He could not say when Kiran 

Bala died. He claimed himself as B. A. passed but he is not an 

attesting witness to the bainanama. P.W.5, Gouranga Chandra Saha 

stated that: 

   “üfe ®pe …ç h¡ue¡l V¡L¡ ¢Lle h¡m¡ ®pe …ç¡L  ¢cu¢Rmz”  

In cross said that:  
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“Kiran Bala Sen Gupta was educated woman. I 

was present at the time of execution of bainanama. 

I don’t know how many house standing on the suit 

land and who is in possession of the same now. 

Kiran Bala received the money in 6 bundles by 

counting the same. She died of old age.” 

All the evidences led by P.Ws established that they contradict 

each other in respect of payment of money and receipt of the same by 

Kiran Bala. Majority witnesses stated that Kiran Bala died of old age. 

But one of the P.Ws stated that she had been suffering from paralysis 

and was bedridden for 2(two) months. Thereafter, he told that Ranjit 

made payment of Tk.60,000/- to Kiran Bala and Kiran Bala after 

receipt of money covering the same with cloth took in her house. Had 

it been so, Kiran Bala was not suffering from paralysis and bedridden. 

He is an attesting witness to the bainanama, he used to reside 50/60 

yards away from suit land and he used to visit house of Kiran Bala 

Sen Gupta regularly, as he used to supply all the necessary goods for 

Kiran Bala Sen Gupta. He told that Kiran Bala died after 4/5 months 

of execution of bainanama, but in the plaint and P.Ws. 1, 2 and 4 

stated that she died after 20/22 days from the date of execution of the 

bainanama. All those evidences contradict each other. The plaint 
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shows that defendant No.1, Hasi Sen Gupta resides in Jalpaiguri, West 

Begnal, India. No notice or summon served upon her through court as 

appearing from the order sheets. Order No.12 dated 14.03.1990, Order 

No.5 dated 10.06.1990 show that the plaintiffs filed an application 

praying for service of summon upon defendant No.1 by beating drum.  

 The trial court by its order dated 28.08.1990 allowed the prayer 

and treated service of summon upon defendant No.1 by beating drum 

in the locality, whereas she was not resident of this Country at the 

time of filing of the suit as appearing from address given in the plaint. 

Moreover, how defendant No.1 is related to Kiran Bala Sen Gupta, 

through whom, has not been clearly stated in the plaint as well as in 

the evidences. The plaint disclosed that one of his distant relation 

defendant No.1 living in India. Cause of action for filing of the suit 

stated that Kiran Bala Sen Gupta died on 25.01.1989 without any 

issue and her death has given rise cause of action to file the present 

suit.  

 In a suit for Specific Performance of Contract cause of action 

arises on and from the date of refusal to execute and register the sale 

deed on demand by the plaintiffs, but the plaintiff No.2 while 
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deposing before the court stated that they did not demand execution 

and registration of the sale deed from defendant No.1 and did not raise 

any objection for dispossession by the local administration by filing 

any application before Deputy Commissioner, Mymenisngh and they 

did not offer balance amount to the defendant No.1. All these facts 

and circumstances of the case established that the cause of action for 

filing of the suit against the defendant No.1 has no basis at all. It is not 

understandable how defendant No.1 is at all liable to be made party in 

the suit where she was not asked to execute sale deed on the basis of 

bainanama executed by Kiran Bala Sen Gupta and no demand 

whatsoever made by the plaintiffs demanding execution and 

registration of Kabala from her. In the absence of offer of balance 

consideration of money, demand of execution and registration of 

kabala either the defendant No.1 or defendant No.2, I find no cause of 

action for filing of the suit.  

 Apart from this, as admitted by the plaintiffs and other 

witnesses, Kiran Bala Sen Gupta was a literate woman, she filed 

earlier Other Class Suit No. 535 of 1980 by signing her name in the 
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plaint, as appearing form the plaint in Other Class Suit No. 535 of 

1980 called for by this court.  

 From perusal of plaint in that suit, it appears that she was well 

educated lady. In the absence of any statement in the plaint and 

statement of the P.W.1, I find that she was not suffering from any 

illness and her date of death has not been proved by any document 

before the trial court. In the absence of any evidence of her death 

either of old age or of illness it cannot be construed that Kiran Bala 

died in this Country.  

Moreover, from perusal of alleged bainanama, it appears that 

Kiran Bala’s thumb impression put on the stamp as well as on the 

cartridge paper are illegible. In the absence of any evidence of her 

illness or suffering from any diseases and not capable of putting her 

signature it cannot be construed that the thumb impression was put by 

Kiran Bala Sen Gupta. Because of all this situations the plaintiffs by 

evidence could not prove that Kiran Bala Sen Gupta entered into 

agreement for sale of the suit property with the plaintiffs and she 

executed a bainanama and died after 22 days without execution and 

registration of the deed in favour of the plaintiffs.  
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The trial court as well as the appellate court did not discuss the 

evidences both oral and documentary in its true perspective and failed 

to find serious contradictions between the evidences of P.Ws and also 

failed to find that there had no earthly reason to put thumb impression 

by Kiran Bala Sen Gupta who was an educated woman.  

Since the case has not been proved beyond doubt a relief for 

Specific Performance of Contract which is an equitable relief and 

depends on the discretion of the Court cannot be given for mere 

asking of it. It is settled principle of law that to get a decree the 

plaintiffs are to prove their case independent of the case of the 

defendants. But in the instant case, the plaintiffs failed to prove their 

case to get a decree for Specific Performance of Contract.  

 In view of the above, this Court finds merit in the Rule as well 

as in the submissions made by the Deputy Attorney General for the 

petitioners.  

In the result, the Rule is made absolute, however, without any 

order as to costs. 
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The judgment and decree passed by the trial court as well as the 

appellate court are hereby set aside; consequently, the suit is 

dismissed. In the absence of any claimant of the property Deputy 

Commissioner, Mymensingh representing the Government shall take 

management and control of the property.  

The order of stay granted at the time of issuance of the Rule 

stands vacated. 

Communicate a copy of the judgment to the Court concerned 

and send down the lower court records along with called for records 

of Other Class Suit No. 535 of 1980 and Other Class Appeal No.50 of 

1985 at once.      

 

 

Helal/ABO 


