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In Writ Petition (WP) No. 11672 of 2021, the petitioner challenged
the order, vide a Memo. dated 03.07.2020 issued under the signature of
respondent No. 2 (Annexure C) rejecting the application for cancellation of

registration of the respondent No. 5 (registration No. B-2207) as evident

from Memo. No. 40.02.0000.034.49.013.19.17 dated 10.01.2021 issued
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under the signature of respondent No. 3 (Annexure B) without exercising his
authority under section 190(2) of the I *W =127, w00 (in short, the
‘Ain, 2006’) by not conducting inquiry and by not seeking permission from
the Labour Court to cancel the aforesaid registration.

This Court on 13.12.2021 issued a Rule Nisi and passed an interim
order staying the operation of the registration of respondent No. 5 for a
period of 6(six) months from date.

In WP No. 11918 of 2021, the petitioner challenged the inaction of
respondent No. 2 to hold an election for determining the Collective
Bargaining Agent (CBA) for the establishment of respondent No. 3 company
in accordance with the provision of section 202 of the Ain, 2006 within 120
days from the date of receipt of the petitioner’s application dated 25.02.2021
(Annexure D).

This Court on 06.12.2021 issued a Rule Nisi and passed an interim
order directing respondent No. 2 to take steps to hold the election for
determining the CBA for the establishment of the respondent No. 3 company
immediately in accordance with law.

Being aggrieved by the ad-interim order of direction dated 06.12.2021
passed in WP No. 11918 of 2021 the petitioner company filed Civil Petition
for Leave to Appeal No. 05 of 2022 before the Appellate Division wherein
the Hon’ble Judge-in-Chamber vide order dated 19.01.2022 stayed the
operation of the said order.

Challenging the legality of the order dated 13.12.2021 passed in WP

No. 11672 of 2021 respondent No. 5 filed Civil Petition for Leave to Appeal
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No. 42 of 2022 before the Appellate Division but the Apex Court did not
interfere with the interim order passed by this Division.

Eventually, The Apex Court, vide order dated 17.08.2023 passed in
Civil Petition for Leave to Appeal Nos. 05 of 2022 and 42 of 2022 directed
this Bench to dispose of both the writ petitions on merit.

As identical question of facts and laws are involved in these writ
petitions they were taken together for hearing and are being disposed of by
this single judgment.

Brief facts of WP No. 11672 of 2021 leading to the issuance of

Rule:

The petitioner is a multinational medicine company. Its workers had
formed a Union on 01.04.1970. After renaming its name the Union has been
functioning as ‘Sanofi Bangladesh Limited Sramik-Karmachari Union’. The
Medical Information Associates (popularly known as medical
representatives) to create chaos among the workers and employees of the
company and to introduce unfair labour practices formed another
association, namely, ‘Sanofi Bangladesh Limited Workers Employees
Association’. Due to the nature of the job the medical representatives do not
come within the scope of the definition of the ‘workers’ (®f%=) as defined in
section 2(65) of the Ain, 2006. However, the members of the above-named
Association (respondent No.5) by practicing fraud and misrepresentation, on
03.02.2020 obtained registration No. B-2007 under section 182 of the Ain,
2006. They have been abusing the scope of the trade union and by adopting
unfair labour practices illegally called strikes, created various impediments

in the process of the transfer of shares of the petitioner company and
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published press releases to the print and electronic media. They also
refrained themselves from discharging their duties. As a result, the petitioner
company drew attention of respondent No.l for securing a congenial
atmosphere in the company. Accordingly, respondent No. 1 requested
respondent No. 2 for cancellation of the registration of respondent No. 5. But
respondent No. 2 without exercising its power under section 190(2) of the
Ain, 2006 issued a letter stating that he has no legal authority to cancel the
said registration without having permission from the Labour Court, vide the
impugned Memo. dated 03.07.2020. Respondent No. 5 had tried to establish
themselves as CBA of the petitioner company but their application was
rejected by respondent No. 4. vide Memo. No.
40.02.0000.035.99.002.21.103 dated 23.02.2021 (Annexure D). In the
aforesaid premises, the petitioner company filed the instant writ petition and
obtained the Rule and order of stay.

Brief facts of WP No. 11918 of 2021 leading to the issuance of

Rule and order of direction:

Respondent No. 3, Sanofi Bangladesh Limited, is the employer of the
members of the petitioner Union, namely, Sanofi Bangladesh Limited
Workers Employees Association. They have been working there for a long
time. The members of the petitioner Union are always vigilant about their
legal rights and accordingly on 03.02.2020 obtained its registration being
No. B-2207 (Annexure-A) from the office of respondent No. 2 and since
then has been performing its function as per the constitution of the
Association as well as in accordance with the relevant provisions of the Ain,

2006. On 21.01.2021 respondent No.3 announced its intention to sell its
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entire shares. During the transition period, the petitioner Union negotiated
with the management of respondent No. 3 on several occasions to ensure
their earned benefits, compensation and a satisfactory exist package. On
every occasion, respondent No. 3 assured the petitioner Union to meet their
demand but actually did not take any steps. On 24.01.2021 the petitioner
raised some demands in writing to respondent No.3 which it had received
but did not take any initiative to arrange any meetings on the ground that the
petitioner Union is not the elected CBA for the establishment. Under the
circumstances, the petitioner on 25.02.2021 submitted an application under
section 202 of the Ain, 2006 to respondent No. 2 requesting him to hold the
election for determining the CBA for the establishment of respondent No. 3
company within the statutory time frame but no initiative whatsoever was
taken by respondent No. 2. Challenging the inaction of respondent No.2, the
petitioner filed the instant writ petition and obtained the Rule and order of
direction.

Mr. Shah Monjurul Hoque with Mr. Palash Chandra Roy, learned
Advocates appearing for the petitioner in WP No. 11672 of 2021 and respondent
No.3 in WP No. 11918 of 2021 (hereinafter, the petitioner company) at the
outset submits that the members of respondent No.5 were appointed as
medical representatives. Their main tasks are only to disseminate
information of medicine to the doctors. They are not engaged in any work of
selling or promoting medicines with pharmacists or medicine users. The
learned Advocate next submits that their nature of the job does not fall
within the category of trade promotion and, as such, the medical

representatives could not be treated as ‘workers’ (¥f¥<) under section 2(65)
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of the Ain, 2006. Mr. Hoque also submits that as per the terms and
conditions of their appointment letters, the members of respondent No.5
agreed that during their employment in the company, they would not engage
in any trade union activities but by practicing fraud and misrepresentation of
facts on 03.02.2020 they illegally obtained the registration of trade union
being No. B-2207 following which the petitioner approached the matter to
respondent No. 1 who referred the same to respondent No. 2 for cancellation
of registration of respondent No.5. Mr. Hoque further contends that
respondent No. 2 without exercising his authority under section 190(2) of
the Ain, 2006 issued the impugned order mentioning that registration of a
trade union cannot be cancelled without having prior permission from the
Labour Court which is misconceived and wrong interpretation of law. The
learned Advocate also submits that the members of respondent No.5 have
remained absent from their work for a long time and the petitioner company
on several occasions requested them to join in the work but they did not
continue their duties. Subsequently, their services were terminated and as
such, they are not eligible to form a trade union in view of section
180(1)(kha) of the Ain, 2006-Mr. Hoque yoked. In respect of the
maintainability of WP No. 11918 of 2021 the learned Advocate contends
that since the petitioners are not to be treated as ‘workers’, they have no
locus standi to file the instant writ petition challenging the inaction of
respondent No. 2. Mr. Hoque refers to the cases of Dada Match Workers
Union and others v. Government of Bangladesh and others, 29 DLR 188

and BSP v. Bangladesh, 43 DLR (AD) 126 and relied on the ratio laid therein.
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As against these, Mr. Md. Yousuf Ali with Mr. Gobinda Biswas,

learned Advocates appearing for respondent No.5 in WP No. 11672 of 2021 and

petitioner in WP No. 11918 of 2021 (hereinafter referred to as respondent No. 5)

attempted to refute the submissions of the learned Advocate for the petitioner

company on the following counts:

().

(i)

(iii)

that the impugned letter dated 03.07.2020 (Annexure-C) was
issued by respondent No.2 at the instance of a letter sent by
JiETor 834 fAg WS (in short, the Samity) dated 02.03.2020
(Annexure Z-7 to the supplementary affidavit) and not on the
basis of the letter dated 18.02.2021 (Annexure-L) sent by the
petitioner company;

that the said Samity is not the petitioner of WP No. 11672 of
2021 and the correspondences made between respondent Nos. 1
and 2 on the basis of the letter of the Sami#y are inter-ministerial
or inter-departmental communication and thus, the petitioner
company is not in any way aggrieved by the said impugned
letter and, as such, the petitioner has no locus standi to file WP
No. 11672 of 2021,

that the members of respondent No.5 are actively engaged in
promoting the sales of the medicines manufactured in the
factory of the petitioner company and thus, they certainly
participate in the trade promotional activities which entail them
to be included within the definition of ‘workers’ (®f\=) under

section 2(65) of the Ain, 2006;
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v)

(vi)

(vii)

(viii)
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that considering the nature of the work, respondent No.2 on a
proper inquiry and investigation as well as assessment of the
status of the members of respondent No.5 legally issued
registration No. B-2207 on 03.02.2020 in favour of respondent
No. 5. Neither fraud nor misrepresentation of facts have been
committed by them and the petitioner company in its writ
petition has failed to clarify the same;

that inserting barriers in the appointment letters of the members
of respondent No. 5 is a clog on their right to form a trade union
guaranteed by the Constitution;

that before issuing the impugned memo. the petitioner company
did not raise any objection to respondent No.2 and the latter
validly issued the said memo. under section 190(2) of the Ain,
2006 and without taking prior permission from the Labour
Court, respondent No.2 has no right to cancel the registration of
respondent No. 5;

that based on pressure made by the petitioner company, the
members of respondent No.5 tendered resignation which was
ultimately disregarded by the company. Under section 175 of
the Ain, 2006 retrenched, discharged, dismissed or otherwise
separated persons also fall within the definition of the
‘workers’; and

on 25.02.2021 respondent No.5 being petitioner filed an
application under section 202 of the Ain, 2006 to respondent

No.2 for convening and conducting an election to determine the
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CBA for the establishment of the petitioner company but no
initiative has been taken by him and this inaction compelled
respondent No.5 to file WP No. 11918 of 2021.

To substantiate his submission, learned Advocate relied on the ratio
laid in the cases of Bangladesh v. Zafar Ahmed Chowdhury, 56 DLR (AD)
175 and Tayeeb v. Bangladesh, 67 DLR (AD) 57.

We have considered the submissions of the learned Advocates,
perused the impugned order including other connected materials available on
records and also considered the facts and circumstances of the writ petitions
explicitly.

On consideration of the facts of both the writ petitions, the
determining factors before us are whether the medical representatives would
be deemed to be ‘workers’ (¥f¥%) under section 2(65) of the Ain, 2006 and
whether they have the right to form trade union as well as whether
respondent No.2 is duty bound under section 202(2) of the Ain, 2006 to hold
election for determining the CBA of the petitioner company.

In WP No. 11672 of 2021, it is stated that due to the nature of the job,
the medical representatives under section 2(65) of the Ain, 2006 are not
treated as workers. But by practicing fraud and misrepresentation, the
members of respondent No. 5 have obtained registration under section 182
of the Ain which is required to be cancelled under section 190(a)(c).

In the affidavit-in-opposition, respondent No. 5 states that on
03.02.2020 they obtained the registration certificate from the office of
respondent No. 2 and since then have been functioning as a trade union as

per the constitution of the union and the provision of the Ain, 2006; the
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medical representative are the workers within the purview of section 2(65)
of the said Ain; they are performing trade as well as sales promotion
activities of the medicines manufactured in the petitioner company; the
petitioner company on several occasions had negotiated with the
representatives of respondent No.5 as a trade union which is evident from
Annexure-L to the writ petition; and under section 191(2) of the Ain, 2006 a
registered trade union could continue its function even pending any appeal
challenging the cancellation of the registration of the said trade union.

Admittedly, the members of respondent No. 5 were appointed as
medical representatives in the petitioner company (Annexure M, M-1) to
support the business need of the company. On perusal of the appointment
letters, it transpires that the members of respondent No.5 were not entrusted
with any administrative, supervisory or managerial functions of the
petitioner company. They were appointed in the said post to run and promote
the business of the company. The post was transferable anywhere in
Bangladesh depending on the business needs of the company. In the
appointment letter, it is further mentioned that the title, position and
responsibility of the medical representatives may change from time to time
and according to the business needs of the company.

It has been vehemently argued on behalf of the petitioner company
that the medical representatives do not come within the scope of the
definition of the workers as envisaged in section 2(65) of the Ain, 2006.

For ready reference, section 2(65) is reproduced below:

“(ve) Efa o FREFdTR (@ IE, SRE PRI eRE dFH A TY @
@I B2 AFS 7 (1, TR (@I afedi a1 fig TefreiE @ @ femie T
g 3 wedd R[Rfwea @@ v, s, S, FifRes, T SFaaEe o2l @imefE
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I I G T 2, 58 eiTe: epimfass A1 AR Fiee niftgele (@ e
27 IOy 23T A1 1”7 (emphasis put)

According to section 2(65) ‘Worker’ means any person including an
apprentice employed in any establishment or industry, either directly or
through a contractor to do any skilled, unskilled, manual, technical, trade
promotional or clerical work for hire or reward, whether the terms of
employment are expressed or implied but do not include a person employed
mainly in a managerial, administrative or supervisory capacity.

The words ‘trade promotion’ (3= Sgw@w=s) used in section 2(65)
mean a marketing activity that is designated to increase sales, encourage
customer loyalty, or generate brand awareness. It usually involves offering a
discount or some other type of incentive for customers to buy the products or
engage with the brand manufactured by the pharmaceutical companies.

A trade promotion is a marketing strategy in which a business uses a
temporary campaign or offers to increase interest or demand in its product or
service.

The benefits of trade promotion are:

Creating new leads: Trade promotions increase customer
acquisition by offering them discounts, free products, free trials,
and more. Many potential buyers are willing to try something for
a lesser price, and if they like the product they become part of the
concerned company’s loyal base.

Introducing a new product: Even extremely successful
companies need a little help launching a new product. New
customers may need incentives to buy, and long-term customers

may be committed to their usual products. Providing a discount or
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promotion on a new product is a great way to create product

awareness without doing a sales presentation.

Selling out overstock: No one wants to be in this position,

but overstocking happens. When it does, a sales promotion can be

a useful tool to get rid of inventory while attracting new

customers who may not have the overstocked product yet. It’s

worth noting that there is a line in terms of selling overstock and

it’s easy to step over into unethical selling.

Rewarding current customers: Sales success doesn’t stop

at the first purchase. Nurturing customers over time is essential to

keeping brand credibility and loyalty high. Sales promotions are

an easy way to provide loyal customers with a discount, voucher,

or free product that will continue to keep them engaged with the

brand of the company.

Admittedly, medical representatives of the petitioner company were
not given any managerial, administrative or supervisory work. They were
appointed for the business needs and promotion of business of the petitioner
company. Their main job is to introduce and familiarize the medicines
manufactured by the petitioner company with the doctors, pharmacists and
medicine sellers. Without the help of medical representatives, it is not at all
easy on the part of any pharmaceutical company to run their business
smoothly. It is the medical representatives who took the initiative to
introduce a new manufactured medicine to the relevant stakeholders. The
publicity of the medicine manufactured by the pharmaceutical company

mainly depends upon the activities of the medical representatives.
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It is to be remembered that in order to meet highly ambitious growth
objectives, pharmaceutical companies are always looking for smart,
energetic and hard-working persons with the objectives of effectively and
efficiently promoting pharmaceutical products to medical professionals:
generating prescriptions from doctors and collecting orders from chemists
shops for achieving the sales target. The medical representatives are the key
persons who disseminate the new products of a pharmaceutical company to
the respective stakeholders and thus, collect orders from the chemists.

Key responsibilities of the medical representatives as it appears from
the different authorities are:

1. Organising appointments and meetings with community
and hospital-based healthcare staff;

2. Identifying and establishing new business negotiating
contracts;

3. Demonstrating or presenting products to healthcare staff
including doctors, nurses and pharmacists;

4. Undertaking relevant research;

5. Meeting both the business and scientific needs of
healthcare professionals by maintaining detailed records;

6. Attending and organising trade exhibitions, conferences
and meetings;

7. Managing budgets;

8. Reviewing sales performance; and

9. Writing reports and other documents.
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Taking into consideration of the job description as well as the
responsibilities of the medical representatives in general and the benefits of
trade promotion in particular, it is our considered view that the members of
respondent No.5 have been directly participating in promoting and selling
the products of the companies whether that is pharmaceutical drugs or
medical equipment. The role of the medical representative is to create
demand for an existing pharma product or launch a new product ensuring
availability at retailers and stockiest.

In the instant case, admittedly, the members of respondent No. 5 were
appointed as medical representatives by the petitioner company to promote
sales of the medicines and/or products manufactured in the petitioner’s
factory. Thus, it reveals from the forgoing discussion that they are engaged
in the trade promotional activities (I3 SFaYeF F@N) of the company
which entails them to be included within the definition of the term
‘workers’.

In the supplementary affidavit, the petitioner company contended that
the members of respondent No.5 were not eligible to form any trade union
due to the terms of conditions of their appointment letters. The learned
Advocate appearing for the petitioner company draws our attention to the
appointment letters issued by the company and submits that ignoring the
terms and conditions of the appointment letters the members of respondent
No.5 had illegally as well as fraudulently formed trade union. It is further
contended in the supplementary affidavit that since the members of
respondent No.5 are not working in the petitioner company, they are not

entitled to be members of trade union of the company. It is also narrated in
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the supplementary affidavit that the demand made by the members of
respondent No.5 shows that they formed the trade union only to materialize
their illegal demands which are not backed by any law. However, the
learned Advocate of the petitioner remained silent regarding the eligibility of
the members of respondent No.5 as workers as defined in section 2(65) of
the Ain, 2006.

Referring to the provisions laid down in sections 195 and 291 of the
Ain, 2006 Mr. Md. Yousuf Ali, learned Advocate appearing for respondent
No. 5 submits that putting any clog on the appointment letters restraining the
members of a trade union from being engaged in trade union activities is
illegal and punishable offence which the petitioner company has already
been committed.

In the appointment letters (Annexures M and M-1) issued by the
petitioner company, it has been stated, among others:

“You are not allowed during your employment in this company:

(a) to accept any other employment, either paid or
unpaid,

(b) to engage in any civic, political or trade union
activities or private business during or after working
hours without the approval of management;

(c) to use property or premises of the company other than
company purposes without the prior consent of the
management."

[emphasis given]

From the above, it appears that at the time of issuance of appointment
letters to the members of respondent No.5, the petitioner company restrained
them not to engage in any trade union activities which, in our view, is

contrary to one’s fundamental right guaranteed by Article 38 of the



Page # 16

Constitution. Moreover, under sections 195 and 291 of the Ain, 2006 these
types of restrainment of the employer is a punishable offence.

Article 38 is reproduced below:

“38. Freedom of association - Every citizen shall have the right to
form associations or unions, subject to any reasonable
restrictions imposed by law in the interests of morality or
public order:

Provided that no person shall have the right to form, or be a
member of the said association or union, if-

(a) it is formed for the purpose of destroying the religious, social
and communal harmony among the citizens ;

(b) it is formed for the purposes of creating discrimination
among the citizens, on the grounds of religion, race, caste,
sex, place of birth or language;

(c) it is formed for the purposes of organizing terrorist acts or
militant activities against the State or the citizens or any other
country ;

(d) its formation and objects are inconsistent with the

Constitution.”

Section 195 of the Ain, 2006 runs as under:

“35¢ | MFETFT #ITF PR AT B |- (3) FF Tferd =@ e Go
ST A IR #ITF SRS (Fie -
(@) CF SRR pere ABER Afien @ Gu /e @rme Fa w1
N G T TR T A B AR ST ToAn el
@ 1S Sieats IR
(@) @ i @ GO TSR T A FAPS] AR LA TEA- A2
TGRS SIRA SRS s sfre wed ffas ke wwem
A s
() @ W @ G TTET T I PSS! TR TAA TCEA- A3
TGRS SR IRgce WY&, Ataghe, SR *SRE Sl FIe
SR TR IR [Pw (@I a0 IR ;3
@) F A @ G BFAER e e TG AR SR 230
LTI G R S Bl i B ) B L )
A I, @R IR WA FH GO IRIER Ao, FEFA @
T &I ez IR IR I ST SR R30S 748, fowret
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SR AR T TR A A TR T O @A A AR A, WA
SIZA DA (I AR S T AP (ST I My

() (I s I &) (@ BiETE @ qE @ q g @er e
AN LA ORI G I IR FRAN A AR IR @R
SIRIE (@9 GO TR T A FAFS! 230 7 AL T w=wqd
T& M RGN (MSAR &) &eTd IR 15

() Sifs ewxfa, 91 e, B9t e, oxfs ew i, @ B w5s, =K
Ers, A1, *fe g3z Glcem g [y st s=@ o@ @@ 28
S s A s S ) S A ) B S S R o) (S AR S A I 24
Tore 2eTR SR =G mees SR &) 14 FRE a1 A A1)
AR (B8 IR

2

[emphasis supplied]

Section 195 puts restrictions on the part of the employer in respect of
adding any unfair condition in the letter of appointment including debarring
from taking part in a trade union. The restraining clause as stipulated in the
appointment letters (Annexures M, M-1) is violative of clause (a) of sub-
section 1 of section 195.

We have observed from Annexures M and M-1 that admittedly the
petitioner company initially put restrictions on the members of respondent
No.5 so that they could not form or participate in any trade union during
their job in the petitioner company which is violative to the provisions laid
down in Article 38 of the constitution as well as section 195 of the Ain,
2006. The consequences of violation of the above provision have been laid
down in section 291(1) of the same Ain.

The relevant provision of section 291 is quoted below:

“5d | SR &Y S5 It UfB-Ge Fefaee fefeleait® 7@ - (5) &F
IFE @7 e T SHUTF «T (FIN YT T Ffare fof g I 2@ FR™S,
A3 T QI B 2R W, S BT WS WeNT R34 |
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From the above it is crystal clear that the restraining provision is not
at all enforceable against the employees, rather the employer should be
prosecuted under section 291(1) of the Ain for putting restrictions in
engaging in trade union activities by the members of the respondent No.5
and as such, such restrictions in the appointment letters are illegal as well as
derogatory to the existing laws which are guiding the welfare of the workers.

The learned Advocate of the petitioner company submits that the
members of respondent No.5 were unusually absent in their work. The
company requested them to join in the work but they refused to do so.
Subsequently, they resigned from their job and as such, they are no more in
the employment of the company.

We have gone through the show cause notice regarding unauthorized
leave of absence from work (Annexure-O), final notice (Annexure-Ol1),
show cause notice along with letter of suspension (Annexure-P), reply to
show cause notice (Annexure-P1l), notice regarding return to work
(Annexure-V) and other connected materials available on records. The
petitioner company alleged that the members of respondent No.5 were
absent from their work. The learned Advocate of the petitioner company
submits that on several occasions the company requested them to resume
their work but they did not pay any heed to it. Consequently, the company
appointed new employees to run the business of the company. At present,
according to the learned counsel, they are no longer in the service of the
company and, as such, do not have the right to seek any remedy under the

Ain, 2006.



Page # 19

Per contra, the learned Advocate of respondent No.5 submits that
under section 175 of the Ain, 2006 a discharged or dismissed employee of
the company should be treated as a ‘worker’ and he is entitled to form and
participate in a trade union.

Section 175 runs as under:

“ sq¢ | e Reow wgest - ww At @ <o @ g T e
@3 TG WTE T 4170 (o) @ TS (@FIF @ATF, @I @3 TG ThT g
Ty TIF @I IR qrEey, O e Y@ wdd [ v @ -
TEFS, RG2S, [Epee At WABFS TAJ TSI SR 2308 AANIS (I
e WA TRT @-9F, BHIR, TTome, s I wemee 330e U [y S
2R GF @ =T TE Tewe 2@ (€ (@I afevnm =@ Semet
w2 Rl 351, Sfe-fRioIS BT (PN I R (NN TRFE 3 RS
23T 7

[emphasis supplied]

Section 175 provides that the workers who have been retrenched,
discharged, dismissed or otherwise separated in relation to any proceeding
are also workers for trade union purposes. Therefore, considering the facts
and circumstances as well as materials on record, we are of the view that the
members of respondent No. 5 are deemed to be ‘workers’ under the purview
of sections 2(65) and 175 of the Ain, 2006 and accordingly, entitled to form
a trade union.

It is contended by the learned Advocate of the petitioner company that
respondent No. 2 did not exercise his statutory authority and failed to
conduct any inquiry as required under section 190(2) of the Ain, 2006 and
illegally issued the impugned letter stating that he has no legal authority to
cancel the registration of respondent No.5 without having permission from

the Labour Court, vide Memo. dated 03.07.2020.
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We have given our anxious considerations to the impugned memo.
dated 03.07.2020 issued by respondent No.2. Under the law, respondent No.
2 has no authority to cancel the registration of any trade union by itself. He
could cancel the registration as per the provision of section 190 of the Ain

which is reproduced below:

“spo | ey feamaet - (3) W2 4R w7 R ATATE, TGRS

@ GT TR @fEhg ifes sfce wifia, af-

(F) @G Aferm a5 Ge T TR T 2o Fraces
fefers v F3;

(¥) T7 ey e ==

() T gerel WA (I wrrE WA e e @@ G 2l
I AT

() (2);

(&) T (FIF ST FN B FRAT ATCH;

(5) T2 W TR @3 SIS WA QTSN AL NG AN
T SR

(2) T @2 wgr A (@ [few e s i 4 |

Q) @ CFE ARG SIS ¥ T 788 39 @, (i G© T
@&RG ifea wat Bos, @7 cvm £ Ba @G s v &=
SRS A R B TS WEAE (2P R |

(o) TRARGER = TS 23re S dlfew firt few T e Ge
e @iy s it e )

(8) @I Gu AT @G BoA-«1t (3) (B) S Afee1 Tt 2@
I 1 T Gu TR FE S IS SR @ wHRel Aeafre
26TR FoF MER WL &N WAECe 194% 341 73 |7

[emphasis added]

Section 190(1) of the Ain provides that respondent No. 2, Director
General, 1s empowered to cancel the registration of a trade union under the

following circumstances:

(a) if the trade union, on the basis of the decision adopted in the

general meeting, applies for cancellation of its registration;
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(b) 1if it ceased to exist;

(c) if it obtained registration by practicing fraud or by way of
misrepresentation of facts;

(d) if it committed any unfair labour practice;

(e) if its membership has fallen short of the number of members
required under the Ain; or

(f) if it contravened any provisions of the Ain or the rules.

Sub-section (2) of section 190 further provides that if respondent No.2
on proper enquiry is satisfied that there is a necessity to cancel the
registration of a trade union, in that case, he shall submit an application to
the Labour Court seeking permission to cancel such registration.

Under sub-section (3) of section 190 respondent No.2 shall cancel the
registration of the trade union within 30 (thirty) days from the date of receipt
of the permission from the Labour Court. In case of unfair labour practice
alleged by the concerned company it should be submitted to the Labour
Court within 3(three) months from the date of commission of the alleged
occurrence and upon receiving permission from the Court respondent No.2
under sub-section (4) of section 190 is entitled to cancel the registration of a
trade union.

It is stated in WP No.11672 of 2021 that the members of respondent
No.5 started to create chaos and unrest among the workers and employees of
the company and also started unfair labour practices. Be that as it may, the
materials on record do not substantiate/corroborate the statements. Moreso,
neither the company nor respondent No.2 filed any application within the
stipulated time before the Labour Court seeking redress regarding the so-
called unfair labour practice committed by respondent No.5. It is further

evident from the records that before issuing the impugned Memo., the
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petitioner company did not raise any objection to respondent No.2 in respect
of the allegations raised in the writ petition.

Contention has been raised by respondent No.5 that WP No.11672 of
2021 is not maintainable. The learned Advocate submits that the impugned
Memo. dated 03.07.2020 is an internal communication between respondent
No.I and 2. No copy of the said memo. was ever distributed to the petitioner
company and as such, the petitioner has no reason to be aggrieved by and
dissatisfied with the said memo., and therefore, the Rule is liable to be
discharged.

Mr. Shah Monjurul Hoque, learned Advocate opposed the matter and
submits that the impugned order was passed at the instance of an application

dated 02.03.2020 filed by the President of the JieTioa @3¢ fg 7fifs asking

respondent No.l to cancel the registration of respondent No.5 which was
forwarded by respondent No.l to respondent No. 2, vide letter dated
11.03.2020. Mr. Hoque further submits that if the registration of respondent
No.5 subsists it will hamper the interest of the entire medicine
manufacturing companies of the country including the petitioner company.
In such a situation the petitioner is certainly an aggrieved person and the writ
petition is maintainable.

On perusal of Annexure Z-7 it appears that the President of the
T @19 g ANS wrote the letter to the Hon’ble State Minister for
Labour and Employment requesting her to take immediate steps for
cancellation of the registration of respondent No.5. The copy of the said
letter was forwarded to respondent No. 1 for information only. It is evident

from Annexure-C, the impugned letter dated 03.07.2020 that it was not
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communicated to the present petitioner company by which the petitioner
company became aggrieved.

The exact text of JEw* €34 f4g AR (Annexure Z-7 of the

supplementary affidavit of the writ petition) is reproduced below:
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lemphasis added]
It transpires from the said letter that the sender of the letter (who is the

president of the concerned Samity) termed the members of respondent No.5
as the sales officers of the petitioner company which, in our view, is not
correct since admittedly they were appointed as the medical representatives

of the company and they were not given any managerial or official duties.
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The term ‘sales officer’ is not synonymous to ‘medical representative’.
Generally, the holder of the post ‘sales officer’ may or may not come within
the definition of worker, whereas, in the instant case, it has already been
held that the members of respondent No.5, who are medical representatives,
are workers. Therefore, they cannot be termed as ‘sales officer’. As a
competent authority, respondent No.2 upon conducting proper inquiry and
investigation gave registration to respondent No.5. But the sender through a
demi-official (DO) letter (Annexure Z-7) requested the hon’ble State
Minister to cancel a valid registration certificate arguing that there is no
necessity of issuing such types of registration to respondent No.5.

Hon’ble State Minister for Labour and Employment endorsed the
letter to respondent No.1. On receipt of the letter dated 11.03.2020 from the
respondent No.l1, the respondent No.2 on 03.07.2020 issued the impugned
memo. showing his inability to cancel the registration of respondent No.5
and the same was accordingly informed to the Hon’ble State Minister and
respondent No.l respectively. The copy of the said memo. was neither sent
nor forwarded to the petitioner company. In our view, the above mentioned
memo. 1S an inter-ministerial communication by which the petitioner
company is not in any way aggrieved.

In Secretary, Internal Resources Division, Ministry of Finance and
Chairman, NBR, Dhaka v. Nasrin Banu and others, 48 DLR(AD) 171 and

Alhaj Abdul Bashar v. Bangladesh 50 DLR(AD) 11, it has been held:

"Inter-ministerial/Divisional Communications made in the process of
reaching a decision, uncommunicated to the affected persons, do not create a
legal right in their favour". These two reported cases were referred to and
discussed in Bangladesh Biman Corporation and others v. Md. Zahangir

Farazi and others 65 DLR(AD) 116 wherein it was held that "When an inter-
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ministerial/ divisional communication or departmental notes are given effect to
or communicated to the persons concerned and some overt acts take place as a
follow up of such communication then the same no more retains the character
of just an inter-ministerial/ divisional communication made in the process of
reaching a decision or inter-ministerial communication as mere policy
guidelines in respect of certain matters concerning the business of the
Government as held in the said two reported cases. We are of the view that
once the inter-ministerial/divisional communications or departmental notes are
given effect to by way of communication and the parties, so communicated act
on that, a legal right is accrued to them and if that right is infringed or is
threatened to be infringed then they may approach a Court of law to protect

such right as happened in the instant cases".

Inter ministerial communications approaches, programs, policies and
action plans between and across several ministries or departments of
government for smooth running of the concern ministry or departments
Effective interdepartmental communication leads to better collaboration and
teamwork, more efficient decision-making and improved problem-solving.
So, by the impugned Memo. the petitioner company is not in any way has
been aggrieved.

The petitioner company filed WP No. 11672 of 2021 before this
Division and obtained an order of stay dated 13.12.2021 against which Civil
Petition for Leave to Appeal No. 42 of 2022 was preferred by respondent
No.5 and the Hon’ble Judge-in-Chamber affirming the said order vide order
dated 19.01.2022.

Respondent No. 5 also filed WP No. 11918 of 2021 where they
obtained an order of direction dated 06.12.2021 upon respondent No.2 for
taking steps against to hold CBA election of the petitioner company in

accordance with law.
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The respondent No.5 also filed another WP No. 12267 of 2021 for the
purpose of Nullifying the departmental proceedings brought against the
members of respondent No.5 and obtained an order of direction dated
12.12.2021 upon the respondent No.2 to dispose of the application dated
29.11.2021 with in a period of 30(thirty) working days from the date of
receipt of the order and also obtained an order of status-quo in respect of the
disciplinary action in question for a period of 30(thirty) days.

The petitioner company challenged both the aforesaid orders dated
06.12.2021 and 12.12.2021 in Civil Petition for Leave to Appeal No. 05 of
2022 and 2854 of 2021 respectively and the Hon’ble Judge-in-Chamber of
the Appellate Division after hearing both the sides stayed operation of the
said order on 19.01.2022.

In WP No. 11672 of 2021 the petitioner company contends that due to
the nature of the job, the medical representatives do not come within the
definition of workers as defined in section 2(65) of the Ain, 2006 in spite of
that the members of respondent No.5 have obtained their registration
certificate under section 182 of the Ain by practicing fraud and
misrepresentation of facts, and as such, the registration of respondent No.5 is
required to be canceled under section 190(1)(c) of the said Ain and further
that impugned memo. dated 03.07.2020 was passed by respondent No.2
illegally and without lawful authority which has no legal effect.

For better appreciation of the matter the impugned memo. (Annexure

C) is reproduced below:
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From the impugned letter it is evident that after fulfillment of the pre-
conditions laid down in section 182(1) of the Ain, 2006 respondent No.2
issued the registration certificate in favour of respondent No.5.

Section 182 runs as follows:
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[emphasis added]

Section 182(2) provides that if the Director General (respondent No.2)

is satisfied that a trade union has complied with all the requirements of the
Ain then he will register that trade union and shall issue a registration
certificate within 55(fifty-five) days from the date of receipt of the
application for registration.

Mr. Shah Monjurul Hoque, the learned Advocate submits that the
members of the respondent No. 5 filed BLA (IR) Case No. 704 of 2021
before the Labour Court challenging the legality of their voluntary
resignation from the service of the company. Since the matter is under
challenge in a Court of law, then without final adjudication of the said case,

the question of forming trade union by them does not arise at all -the learned

Advocate added.



Page # 29

Per contra, Mr. Md. Yousuf Ali, learned Advocate appearing for
respondent No.5 contends that the members of this respondent under
coercion, threat and undue influence were compelled to put their names and
signatures in the prescribed forms of resignation previously prepared by the
company during 16.05.2021 to 20.05.2021. They challenged the legality of
the resignation in question in the above case. Mr. Ali next submits that soon
after filing the case, the petitioner company, vide letter dated 07.07.2021
disregarded the resignation letters and affirmed that the employment of the
members of the trade union would continue as per their respective original
appointment letters.

Upon hearing the learned Advocates we have gone through the
records.

Annexure Y-1 addressed to Mr. Sanjib Kumar Chakraborty who is

one of the members of respondent No.5. It is stated in Annexure Y-1:

“We have received a notice dated 28 June 2021 from the First Labour
Court, Dhaka in connection with the BLA (IR) Case No. 704 of 2021 (“BLA
Case”), where your name appears as First Party No. 1.

In the aforesaid BLA case you have prayed, amongst others, as
follows:

“WHEREFORE, it is most humbly prayed that your honour would
graciously be pleased to pass:

A) A decree holding that the resignation letters supplied during

16.05.2021 to 20.05.2021 by the opposite parties to the petitioners and

signature obtained under coercion, threat and undue influence without

paying any compensation or benefits are void, illegal and without

lawful authority;...”

Thus, in the aforesaid BLA Case, you have yourself disputed your

resignation letter and consequently the letter of appointment signed by

you too would be construed as being disputed, and the issue is

therefore sub judice. Accordingly, the Company will disregard your
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resignation letter, the new letter of appointment and will not settle
your accrued benefits.

Consequently, your employment with the Company will continue as
per the original appointment letter and not under the new appointment
letter dated 1 July 2021. Further, we hereby remind you that the
opportunity to settle benefits was valid only until 20 May 2021.
However, the Company in good faith is willing to extend this timeline
for you until 11 July, 2021 whereafter it shall be assumed that you do

not wish to exercise this option.”
[emphasis supplied]

Considering the contents of Annexure Y-1 as well as the materials on
record, it is palpably clear that the members of respondent No.5 have been in
continuous service of the petitioner company since their first appointment.

It reveals from the records that being workers, the members of
respondent No.5 formed a trade union in the name of “Sanofi Bangladesh
Limited Workers-Employees Association” and subsequently filed an
application under section 177 read with section 178 of the Ain to respondent
No.2 who upon holding enquiry under Chapter 23, lawfully issued the
registration certificate (Annexure A to WP No.11918 of 2021) in favour of
respondent No.5. Considering the facts and circumstances of the case, we
are of the considered view that in issuing the said registration certificate no
illegality whatsoever was committed by respondent No.2 inasmuch by
exercising lawful authority under section 189 of the Ain read with Rule
172(2) of the concerned rules the name of respondent No.5 was registered in
the book preserved by respondent No.2 and a registration certificate was
issued accordingly.

Mr. Md. Yousuf Ali, the learned Advocate contends that even after
issuance of the impugned letter, the petitioner company recognized the

president and secretary of the trade union and negotiated with them by
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taking part in different meetings on several occasions and thus, the petitioner
company is barred by the principles of waiver, acquiescence and estoppel
which entails the Rule liable to be discharged.

Replying to the matter, Mr. Shah Monjurul Hoque submits that merely
holding meetings with the president and secretary of an illegal trade union
cannot make such trade union legal and consequently, the writ petition is not
barred by the principles of estoppel, waiver and acquiescence.

It appears from Annexures F-1 and L that the petitioner company
initiated open discussions and arranged a number of meetings ie. on
27.01.2021, 31.01.2021 and lastly on 02.02.2021 with the authorized
representatives of the trade union (respondent No.5) with a view to reaching
to an agreement amicably which ultimately proved that the petitioner
company admitted the existence of respondent No.5 trade union. In the
above premises, our considered view is that the members of respondent No.5
had validly formed the trade union and eventually got registration from the
office of respondent No.2. Accordingly, the WP No.11672 of 2021 is not
maintainable.

Respondent No. 5 filed WP No. 11918 of 2021 challenging the
inaction of respondent No. 2 in not arranging an election for determining the
CBA for the establishment of respondent No. 3 company in accordance with
the provision of section 202 of the Ain within 120 days from the date of
receipt of the petition.

In the said writ petition the respondent No. 5 contends that after
getting registration from the proper authority they had tried to negotiate with

the petitioner company for settling their disputes. But since they did not
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acquire the status of CBA, the petitioner company refused to settle the
matter with them. Respondent No. 5 thereafter filed an application to
respondent No.2 on 25.02.2021 under section 202 of the Ain requesting him
to hold an election for determining the CBA for the establishment of the said
company within the statutory time frame. But respondent No. 2 is yet to
convene the election.

The application dated 25.02.2021 is reproduced below:
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In support of the contention of the above letter, the learned Advocate
appearing for respondent No. 5 submits that under section 202(2) of the Ain,

respondent No. 2 is duty bound to dispose of the petition and the inaction of
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respondent No. 2 is violative to the provision laid down in section 202 of the
Ain as well as the provision enshrined in Articles 31, 32 and 40 of the
Constitution. The learned counsel for the petitioner company opposed the
matter.

We are of the view that respondent No.5 had lawfully filed the
petition before the respondent No.2 but the respondent without showing any
valid reasons yet to decide the matter to which the petitioner upon filing writ
petition has challenged the inaction of the said respondent.

Section 202 of the Ain, 2006 runs as under:
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(emphasis given)



Page # 34

From the above, it appears that once an application under section
202(2) of the Ain is made to respondent No. 2 for holding an election for
determination of the CBA of any establishment, statutory obligation is
imposed upon him to hold such an election through secret ballot and thereby
determine the CBA within 120 days from the date of receipt of such
application. But in the instant case, respondent No.2, in spite of having
received such an application utterly failed to perform his statutory obligation
in arranging an election to determine the CBA within the stipulated time
frame. As such, the above respondent No.5 has failed to initiate an effective
industrial claim for the petitioner company. In the aforesaid premises, we are
of the view that the inaction of the respondent No. 2 in disposing the petition
dated 25.02.2021 filed by respondent No.5 is liable to be declared illegal and
without any lawful authority.

From the foregoing discussions, our unanimous view is that the
submission made by the learned Advocate for the petitioner in WP No.
11672 of 2021 bears no substance. The members of respondent No.5 of WP
No. 11672 of 2021 be treated as ‘workers’ under the provision of section
2(65) of the Ain, 2006. They have validly obtained registration certificate
from the proper authority. The respondent No.2 has no legal authority to
cancel the registration of respondent No.5 without taking permission from
the Labour Court.

In the aforesaid premises, the Rule issued in WP No. 11672 of 2021 is
discharged and the Rule issued in WP No. 11918 of 2021 is made absolute

without any order as to costs.
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Respondent No.2 of WP No. 11918 of 2021 is directed to take steps to
hold the election for determining the CBA for the establishment of

respondent No.3 company immediately in accordance with law.

Bhishmadev Chakrabortty, J.

I agree.

Masum. ABO



