IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

Writ Petition No. 9500 of 2021

IN THE MATTER OF:

An application under Article 102 of the
Constitution of the People's Republic of
Bangladesh.

AND
IN THE MATTER OF:
Dilip Das (Student Guardian)

.......... Petitioner
Versus
The Government of Bangladesh and others
.......... Respondents

Mr. Nihar Kanti Biswas, Advocate
....For the Petitioner
Mr. Pankaj Kumar Kundu, Senior Advocate
....For the Respondent No. 8
Present:
Mr. Justice Md. Jahangir Hossain
And

Mr. Justice S. M. Masud Hossain Dolon

Heard on: 03.03.2024 &
Judgment on: 11.07.2024

S.M. Masud Hossain Dolon, J:

On an application under Article 102 of the Constitution, the
Rule Nisi has been issued in the following terms:

"Let a Rule Nisi be issued calling upon the respondents
to show cause as to why the impugned Memo No. 1748
dated 26.11.2020 issued by the Inspector of Colleges,
Board of Intermediate and Secondary Education, Dhaka
with reference to ‘“TGT ¢ SHNGRF Frwl @€, BIF @9
5¢/55/0%0 Tt W @& RGN Fo sq T2 P
(Annexure-l) shall not be declared to have been passed
without lawful authority and is of no legal effect and /or



pass such other or further order or orders as to this
Court may seem fit and proper.”

Facts relevant for disposal of the Rule in short, are that the
petitioner is a student guardian of Udayan Biddyapith Higher
Secondary School, Gopalgonj and the school has also been enlisted
as MPO. On 2003 Higher Secondary part was started, but still the

Higher Secondary part has not been enlisted in MPO.

The petitioner made a representation before the Secretary,
Ministry of Education and asserted that the name of the principal
has not yet been included in MPO scheme of the Government and
he has no experience as requires R s ST (Fe @ FCeT)
TR @ ¥, {71, ¢ fOAET-205b |

After receiving such representation the Ministry of Education
directed to the Chairman, Board of Intermediate and Secondary
Education, Dhaka to verify the representation and take legal action.
Then Inspector of Colleges, Board of Intermediate and Secondary
Education directed to the Chairman of Governing Body of the school
to appoint a headmaster who is a MPO holder in place of the non

MPO principal.

Thereafter College Inspector Board of Secondary and Higher
Secondary Education, Dhaka, by several letters requested to appoint
a principal who is enlisted as MPO instead of present principal who is

not enlisted in MPO. Finally on 05.02.2019 college inspector issued a



letter to the principal (Acting) of the school directed to explain the
reason within 7(seven) working days for disobeying the instructions
of the Board dated 11.07.2018 and 01.10.2018. Otherwise, strict
action will be taken against the principal (Acting) as per the rules

including cancellation of teaching of the college.

Despite the above directions, the principal did not respond
against which the petitioner filed writ petition in this Division. This
Division after hearing the parties directed to the Ministry of
Education to dispose of the petitioner’s representation within
60(sixty) days from the date of receipt of the copy of the order.
Following the directions, Education Board formed an Ad-hoc
committee thereafter the Ad-hoc Committee issued a show cause
notice to the Principal of the college and subsequently removed him
from the post of Principal and appointed Mr. Tapan Kumar Biswas,
the senior most teachers as acting Headmaster unanimously.
Subsequently, Principal Saroj Kanti Bain filed an appeal before the
Chairman of the Secondary and Higher Secondary Education. The
Chairman, Board of Secondary and Higher Secondary Education
referred the application to the Appeals and Arbitration Committee
for disposal. The Appeal and Arbitration Committee reviewed the
complaint brought against the Principal Mr. Saroj Kanti Bain and
decided to reinstate him in his post along with payment of dues and

directed the President of the School to take necessary steps.



Pursuant to the above instructions, the President, of the School has

reinstated Mr. Saroj Kanti Bain as the Principal of the School.

Thereafter, having found no other equally efficacious remedy

the petitioner filed the instant writ petition and obtained the Rule.

Mr. Nihar Kanti Biswas learned Advocate for the petitioner
submits that all legal formalities followed by the ad-hoc committee
duly dismissing the principal from his service. He further submits
that the Intermediate and Secondary Education Board violated the
section 11.2 and 11.15(Ka) of the R forwl 2fSPITR (a1 @ FCeTe)
TARION ¢ @N. [ ¢ NETET-205%. After resolution, the school has
been turned in Headmaster administration system. Because there is
no post of the principal in this institution and the most senior
Teacher of the school was selected as Headmaster-in-charge. He
further submits that the Higher Secondary Part of that school was
enlisted in MPO on 17.10.2023 but the respondent No. 8 professed
principal was not enlisted in MPO scheme of the Government and
terms and condition of =<e ST @ @4 ¢ NfeAeT-205 is still alive
and terms and conditions of &=<e FIIE ¢ @ 74,6 NfeTT-2050 has
not been relaxed and it is mentioned that the terms and condition of
the netemala will be applicable. The learned Advocate for the
petitioner submits that appeal and arbitration committee is illegally
reinstated in his post of principal of the school as per

recommendation forwarded by the Chairman of the Board of



Secondary and Higher Education, Dhaka. Hence the impugned order
may be declared illegal and without lawful authority. He lastly

submits that for the ends of justice the rule may be absolute.

Mr. Pankaj Kumar Kundu, the learned Senior Advocate on
behalf of the respondent No. 8 submits that as per decision of the
then managing committee, he joined the school on 08.09.2003 as
Principal. So, there is no illegal order passed by the Appeal and
Arbitration committee. Accordingly, the respondent No. 8 joined his
post and has been performing his functions. He has prepared salary
bills of the teachers and staff of the institution for the months
November, 2023 and December, 2023 and Mr. Tapan Kumar Biswas,
an Assistant Teacher, who was in charge of the head of the institute
for time being, accepted the bill without any objection. Therefore
the reinstatement of the respondent No. 8 has been acted upon. The
Board of Intermediate and Secondary Education, Dhaka issued a
letter to the respondent No. 8 on 03.12.2023 to send a list of
Members in order to form an ad-hoc committee. He further submits
that the writ petition is not maintainable because petitioner filed
writ petition twice earlier on the same cause of action, which were
rejected being not pressed. The Petitioner filed this writ petition
challenging a memo dated 26.11.2020 issued by the Board of
Intermediate and Secondary Education, Dhaka and moved on

16.01.2022 and by that time the Board issued another memo dated



24.08.2021, but he did not challenge the later memo which renders
the writ petition infructuous. Lastly he submits that the Rule may

kindly be discharged for the ends of justice.

We have perused the writ petition and all other relevant
papers, supplementary affidavit, affidavit in opposition submitted by
the parties in connection with the contents of this writ petition. It
appears that the Udayan Biddyapith Higher Secondary School,
Gopalgonj has converted into a college with the approval of the
authorities during the tenure of the Headmaster. The managing
committee appointed the respondent No. 8 as the principal. Then a
parent representative of the school filed an application to the Board
of Education against the appointment of a principal who is not
enlisted in MPO in MPO enlistment institution and stated in the
application that the Managing Committee violated section 11.15 (Ka)
of the ORI firs! AFSHITT (o1 8 T TEEHISIC! @ 9,71, 8 Ffoxren-
05k, After receiving the said letter the board constituted an ad-hoc
committee. The ad-hoc committee first issued a show cause notice
to the concerned principal and later permanently dismissed him
from service and appointed a senior assistant teacher of the school
as a substitute headmaster. Challenging this decision of the ad-hoc
committee, the principal of the institution filed an application to the
Board of Secondary and Higher Secondary Education. The Board

referred the application to the Appeals and Arbitration Committee



for disposal. The Appellate and Arbitration Committee decided to
reinstate him from the post and to pay him all arrear salaries and
benefits and directed the President of the School to take necessary
steps. Pursuant to the above instructions, the President, of the
School has reinstated Mr. Saroj Kanti Bain as the Principal of

the college. Against which petitioner filed the instant writ petition.

It appears that the learned Advocate for the petitioner
vehemently submits that by issuing impugned order, Intermediate
and Secondary Education Board violated the section 11.15(Ka) of the

R R SO (A @ F0EE) THAESII! 8 @ 71,8 TGAEA-205b

clause 11.15 (Ka) quoted below:

“Tpfars Rvrer T Nfie [ S xw w68we a4 s
TS FoM e AR | A frs Fiae AR ALTF
e ot qed 711 e 8% o 1 aw,fe ge 91 =@
@R 24 s MG 2 7 TS A g4I FrEs el ¢ [
@ g ke T Wi 37 i, ¢ g& a1 =8 4w
forwss M+ T T& "M FGF AWM T© TR QIR FLF et
frte 221”7

On plain reading of the section 11.15(Ka) of the ===ia f*m
HFEBI (T 6 FETE) SR ¢ 9N, Pl ¢ MeArT-205b it appears that
when the secondary school is upgraded to a higher secondary
school, the working head teacher will be employed on his own
salary. The principal cannot be appointed while the headmaster is
working. If the higher secondary level of the school is not included in

MPO and the post of headmaster is vacant, then the headmaster



should be appointed to that position. However, if the post of
headmaster is vacant even if the secondary school is not included in
the higher secondary level, the post will be promoted to the post of

principal and the principal will be appointed.

It appears that section 11.15(Ka) of the =R frw gfeditm
(T @ IEA) TERESIIIN 8 «@¥, P18 [feAE-208, in the present case,
even though the school has been converted into a college, the
college section has not yet become an MPO or the post of
headmaster of the concerned school has not become vacant, so
appointing a principal in the college is clearly violated of the section
11.15(Ka) of the =R férmwl 2fSBItTa (7Fe1 8 FCETer) TEREFIICAI @ «¥ 1, @

AfSTeT-20 b,

It also appears for the section 11.2 of the RS Fr gfedi=

(T @ FEAS) TAIEFISCA @ ¥, 31,8 TeArT-2055 which runs as follows:-

3.2 v, e [T @@ Freafeona @ Sfowen wfka =t
ffgcreicas  (Afoeee! rere) fAifes e e
formTTe @oTel o el afedim gue A1 AR-gdiwate
AfSDW «@x.f71, ¢ ofea s +f7f*2 1 Sft 3 wfswee =1
FE IfS ¢ @F 7 67 @OF1-0F0E  ([@oT-srei
{31 ota Sfowe] 59 a1 #Afaf42 @ o 3ffo Frvise @isrel
8 NTTe! OIS FIO(F LRI (Te A 1)

On plain reading of the section it appears that the Principals or
Co-Principals of Institutions having the requisite educational
qualification at the time of appointment (excluding experience)
employed as per rules (without experience) in any educational

institution without MPO, if they do not have the requisite experience



as per appendix ‘Gha’ at the time of joining MPO of the prescribed
scale. He will get pay and allowances in one step below the pay
scale. However, no one shall be appointed without the educational
qualifications and experience mentioned in appendix ‘Gha’ if the

experience is complete.

According to appendix “Gha” to the appended a principal
must have 03 vyears of experience in the post of Vice-
Principal/Assistant Professor with 12 years of teaching experience in
the post of Lecturer/Assistant Professor. We also found that the
respondent No. 8 was Joined the school on 08.09.2003 without any
experience therefore &=3e TG FifF® MfeT-355¢ should apply in
TE SO wfFe MfewE-ssse also required to be appointed
principal must have five years experience as Assistant Professor with
twelve vyears teaching experience. But the Saroj Kanti Bain,
Respondent No. 08 does not have 12 years of teaching experience in
the post of Lecturer/Assistant Professor with 03 years of experience
in the above post of Vice-Principal/Assistant Professor. Moreover he
is not receiving Government portion of money MPO therefore he is
not qualified to be appointed as principal in Udayan Bidyapith Higher
Secondary School, Gopalganj. The appeal and Arbitration Committee
most illegally and arbitrarily re-instated the respondent No. 8 as

Principle of the school.
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In view of the above facts and circumstances, we find merit in

this Rule.

Accordingly, the Rule is made absolute. The impugned Memo
No. 1748 dated 26.11.2020 issued by the Inspector of Colleges,
Board of Intermediate and Secondary Education, Dhaka with
reference to “WNF ¢ THAGRF F#F @C, TIF @3 d¢/d>d/0%0 SIfFea
e @% JRRGE Te dq T P (Annexure-l) is without lawful

authority and is of no legal effect.

However, there would be no order as to costs.

Md. Jahangir Hossain, J:

| agree.

Asad/B.O



