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J.B.M. Hassan, J.

The petitioner obtained the Rule Nisi in the following terms:

“Let a Rule Nisi be issued calling upon the respondents to show
cause as to why the Gradation List of Accounts Assistants,
(Grade-1) dated 26.02.2014 signed by the respondents No. 3
and 4 prepared on the basis of joining date of the concerned
employees (Annexure-E to the writ petition) And the memo
bearing No. 35.04.0000.011.00.214.09-1865 dated 15.11.2018
so far as it relates to giving promotion to the respondents No.



5-8 on the basis of Gradation List dated 26.02.2014 (Annexure-
G to the writ petition) And the memo bearing No.
35.04.0000.009.00.009.20-522 dated 17.06.2020 issued under

the signature of the respondent No.2 rejecting the petitioner’s
application dated 04.11.2019 for cancelling promotion order
dated 15.11.2018 (Annexure-J to the writ petition) should not
be declared to be without lawful authority and of no legal effect
And why the respondents should not be directed to restore
seniority of the petitioner as per rule 14(2) of the “JIFwT* AeF
Af7aed FAGE BIFR ARGEE-d550” and/or pass such other or
further order or orders as to this Court may seem fit and
proper.”

Relevant facts leading to issuance of the Rule Nisi are that through a
competitive recruitment process, the petitioner and the respondents No. 5-8
were appointed by the recruitment letter dated 28.06.2006 in the post of
Accounts Assistant (Grade-2) under the Bangladesh Road Transport
Corporation (the Corporation or the BRTC). In the competitive process, the
petitioner scored 80 while respondents No.5-8 scored 79, 78, 78 and 78
respectively. In the appointment letters dated 28.06.2006 all the appointees
were asked to join the service on or by 12.07.2006. Accordingly, the
petitioner joined the service on 03.07.2006 while the respondents No. 5-8
joined the service on 29.06.2006.

There was no Gradation List when the petitioner was in the post of
Accounts Assistant (Grade-2). However, the petitioner and the respondents
No. 5-8 got promotion on the same day (10.06.2013) in the post of Accounts
Assistant (Grade-1). Subsequently, a Gradation List was prepared on

24.02.2014 in order of credit score in the recruitment process and the



petitioner was placed at serial No. 11 while the respondents No. 5-8 were
placed at serial No. 17-20. After 02(two) days i.e on 26.02.2014 the
respondent-Corporation prepared another Gradation List on consideration of
joining date of the incumbents in the same post. In the said Gradation List,
the petitioner has been shown at serial No. 24 while the respondents No. 5-8
have been shown at serial No. 10-13. Thus, the petitioner has become
aggrieved by the said Gradation List on the ground that it was not prepared
in accordance with relevant regulation 14(2) of the ‘rsm* s “Afdqes
FATITR IR BIFar AR, sovo” (the Regulations, 1990).

It is also stated in the writ petition that subsequently by the impugned
memo dated 15.11.2018 the respondents No. 5-8 got promotion to the post
of Assistant Accounts Officer superseding the petitioner although he is
senior to them as per regulation 14(2) of the Regulations, 1990. In this
backdrop, the petitioner filed this writ petition and obtained the present Rule
Nisi claiming his seniority as well as for cancellation of promotion of the
respondents No. 5-8.

The respondents No. 2 i.e the Corporation has filed an affidavit in
opposition denying the statements of the writ petition. Contentions of this
respondent, inter alia, are that the Corporation has followed regulation 14
(1) of the Regulations, 1990 in drawing up the Gradation List dated
26.02.2014 regarding the post of Accounts Assistant, Grade-1 (Annexure - E
to writ petition). The said regulation 14 (1) provides as follows:
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This provision allows the Corporation (BRTC) to take into
consideration of the date of joining of an employee in determination of
seniority of the employee in that post. The date of joining in the service in
the post of Accounts Assistant, Grade 2 and then in the next higher post of
Accounts Assistant, Grade 1 of the writ petitioner and writ respondents No.

5-8 are as follows:

Date of joining in the | Date of joining in

post of  Accounts | the post of Accounts

Assistant, Grade-2 Assistant, Grade-1
Writ Petitioner 03.07.2006 10.04.2013
Respondent No.5 29.06.2006 10.04.2013
Respondent No.6 29.06.2006 10.04.2013
Respondent No.7 29.06.2006 10.04.2013
Respondent No.8 29.06.2006 10.04.2013

Regulation 14 (2) of the Regulation, 1990 only applies if the date of
joining is same day for all concerned employees. In the instant matter, the
respondents no. 5 to 8 joined the post of Accounts Assistant, Grade 2 on
29.06.2006 while the writ petitioner joined the said post five days later on
03.07.2006. The said practice of considering date of joining in assessing
seniority of officers and employees in line with regulation 14 of the
Regulations, 1990 is carried out uniformly by the Corporation across all
posts of the Corporation and not just in the present case.

Thus, according to regulation 14 (1) of the Regulations, 1990, the
respondents No. 5-8 are senior to the petitioner because the petitioner joined
the said post of Account Assistant, Grade 2 five days later on 03.07.2006.
Thereafter, all of the writ petitioner and the respondents No. 5-8 joined the

next higher post of Accounts Assistant, Grade | on the same day,



10.04.2013. In the circumstances, regulation 14 (4) of the said Regulations,

1990 was applied here i.e "2¥fiF e 172 F TOES @GSI BE, @ 9 RO

NS @3] IR (R W SRIGE TEHF GToe fSfee SHed TW SR T 1EF Gioel
5 a7 22@1” Since all of the writ petitioner and the respondents No. 5 to 8
have been promoted in the post of Accounts Assistant, Grade 1 on the same
day, 10.04.2013, considering above regulation, their seniority has been
determined in the promoted post of Accounts Assistant (Grade- 1).

Under the Corporation, Assistant Accounts Officer is the next higher
post from the post of Accounts Assistant (Grade-1). The concerned
committee of the Corporation (Appointment and Promotion Committee) by a
meeting held on 13.11.2018 recommended five senior persons from the said
Gradation List for promotion to the post of Assistant Accounts Officer. Out
of those five persons, four persons are respondents no. 5-8 of this writ
petition. The said recommendations were later approved by the concerned
authority of the BRTC (Corporation).

Mr. Sharif Ahmed, learned Advocate for the petitioner submits as
follows:

I. Under the same recruitment process the petitioner along with
respondents No. 5-8 got appointment and that although the
petitioner joined the service five days after the respondents No.
5-8 but it was within the required time line and so seniority of
all the incumbents shall be determined in accordance with
regulation 14(2) of the Regulations, 1990.

il The petitioner scored-80 in the recruitment process which is
above the scores obtained by the respondents No. 5-8.

Considering this score, under regulation 14(2) of the



Regulations, 1990 a Gradation List was prepared on
24.02.2014. But all of a sudden, it was changed and on
misconception of Regulations, 1990 the impugned Gradation
List was prepared two days thereafter i.e on 26.02.2014.

Ii. The respondents No. 5-8 are junior to the petitioner in
accordance with regulation 14(2) of the Regulations, 1990.
Despite they have been promoted to the next higher post of
Assistant Accounts Officer which being apparent illegal are
liable to be cancelled.

Iv. Due to misconception of regulation 14 of the Regulations,
1990, the petitioner was treated as junior to respondents No. 5-8
and thereby his promotion case was not considered. Hence, he
was deprived of from getting promotion and also superseded by
the respondents No. 5-8.

In contrast, Mr. Hasibul Hug, learned Advocate for the Corporation
(respondent No.2) has drawn our attention to the regulation 14 of the
Regulations, 1990 and he contends as follows:

(a) That the petitioner joined the service on 03.07.2006 while the
respondents No. 5-8 joined the service on 29.06.2006. Thus,
considering their prior joining date, the Gradation List was
prepared in accordance with regulations 14(1) and 14(4) of the
Regulations, 1990.

(b) The petitioner’s appointment letter itself stipulates that he will be
entitled to get salary from the date of joining and so seniority was
counted from the date of joining.

(c) In the impugned Gradation List, the petitioner has been placed at
serial No. 24. Although he challenges the placing of respondents
No. 5-8 at serial No. 10-13 but the petitioner did not challenge the
seniority of the incumbents who were placed in the said Gradation

List at serial No. 14-23 and that he did not make them party in the



Rule. As such, the Rule Nisi suffers from defect of parties and so,
liable to be discharged.

(d) The Gradation List was prepared in 2014. In the meantime, the
respondents No. 5-8 was promoted to the next higher post and have
been serving there from 2018. In such circumstances, under the
belated writ petition, filed long after six years in 2020, the
petitioner is not entitled to get any relief.

(e) Being promoted in 2018, respondents No. 5-8 have been
continuing in the said promoted post for more than five years. In
the circumstances, the Rule Nisi challenging their promotion has
become infructuous.

To explain the delay in filing writ petition Mr. Sharif Ahmed, learned
Advocate for the petitioner again submits that as per law the initial
Gradation List was prepared on 24.02.2014. Although two days thereafter i.e
on 26.02.2014 it was changed but the petitioner had no knowledge about the
changed impugned Gradation List. Subsequently, in 2018 while the
petitioner came to know about the impugned promotion process of
respondents No. 5-8, the petitioner filed a representation on 10.06.2018
claiming his seniority. But it was not considered and so, the petitioner filed
writ petition No. 180 of 2020 which was summarily disposed of directing the
respondents to consider the petitioner’s representation in accordance with
law. Pursuant to said direction while the respondents finally declined to give
seniority to the petitioner on 17.06.2020, the petitioner filed this writ petition
on 11.10.2020 and as such, there was no latches on the part of the petitioner

in bringing the matter before the Court.



Mr. Md. Moniruzzman, learned Advocate for the respondents No. 5-8
has adopted the submissions as advanced by the learned Advocate for the
respondent No.2-Corporation.

We have gone through the writ petition, affidavit in opposition filed
by the respondent No. 2-Corporation and other materials on record including
the Regulations, 1990.

The crux point under the Rule Nisi is the determination of seniority of
the petitioner and the respondents No. 5-8, who were appointed in the post
of Accounts Assistant (Grade-2) under the BRTC (Corporation). To consider
this issue, let us first examine the relevant regulation 14 of the Regulations,
1990 which runs as follows:
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(Underlined)



On a plain reading of the aforesaid provisions, it is crystal clear that
seniority of an employee shall be counted from the date of his joining in the
service under sub-regulation (1). Sub-regulation (2) provides that in case of
recruitment of more than one candidate at a time, under same recruitment
process, in that case the merit score shall be considered in counting
seniority. Sub-regulation (4) provides that even after promotion and staying
in the promoted post seniority of the incumbents shall be determined in
accordance with seniority prevailed in their feeder posts.

Here in this case, admittedly the petitioner and the respondents No. 5-
8 were recruited in the post of Accounts Assistant (grade-2) of the BRTC by
one recruitment circular dated 04.04.2006. They all participated in one
recruitment process and the merit score of petitioner was 80 while merit
scores of respondents No. 5-8 were 79, 78, 78 and 78 respectively. Thus, it is
apparent that as per merit score the respondents No. 5-8 were below the
petitioner. Since more than one incumbents i.e both the petitioner and the
respondents No. 5-8 got appointment under the same recruitment process,
their seniority shall be counted in accordance with regulation 14(2) of the
Regulations, 1990. Regulation 14(1) is applicable when single employee is
appointed under one recruitment process.

Learned Advocate for the Corporation submits that the petitioner
joined after the respondents No. 5-8 which was considered for seniority.
Such consideration is not acceptable because under the same recruitment
process all the appointment letters were issued on the same date on

28.06.2006 giving time line to join within 12.07.2006. As such, all the
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incumbents who joined within this time line shall be considered to have
joined at a time to count seniority within the purview of regulation 14(2) of
the Regulations, 1990. Therefore, although as per appointment letter the
incumbents would be entitled to get salary from the date of joining, but it
will not effect in determining seniority. Thus, irrespective of the fact that
respondents No. 5-8 joined on 29.06.2006 and the petitioner joined on
03.07.2006, they all being recruited under same process and joined within
the given time line, their seniority shall be determined in accordance with
the regulation 14(2) of the Regulations, 1990.

We find that considering the merit score of incumbents of the
Corporation for different departments in accordance with regulation 14(2) of
the Regulations, 1990, a Gradation List was prepared by the Corporation as
contained in Annexure-L. Mr. Hasibul Hug, learned Advocate for the
Corporation could not deny this Gradation List. He, however, has drawn our
attention to another Gradation List as contained in Annexure-4 to the
supplementary affidavit wherein considering the joining date of employees
another Gradation List was prepared for the employees of Corporation of the
different department.

Be that as it may, regulation 14(2) of the Regulations, 1990 is clear
for determining seniority considering merit score among the incumbents
recruited under the same recruitment process. The petitioner along with the
respondents No. 5-8 were recruited in the post of Accounts Assistant
(Grade-2) under the same recruitment notice and so, their seniority has to be

counted considering their merit score. In this regard, admittedly the
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petitioner being the highest scorer, he is senior to respondents No. 5-8 in the
post of Accounts Assistant (Grade-2). Thus, all of them got promotion on
the same day (10.04.2013) to the next higher post of Account Assistant
(Grade-1) in respect of which impugned Gradation List was prepared. As
such, in this post their seniority has to be determined in accordance with the
regulation 14(2) read with regulation 14(4) of the Regulations, 1990
considering seniority prevailed in the feeder post of Accounts Assistant
(Grade-2). In other words, the petitioner is senior to respondents No. 5-8 in
the post of Accounts Assistant (Grade-1) as per regulation 14(4) of the
Regulations because he was senior in the feeder post of Accounts Assistant
(Grade-2) in accordance with regulation 14(2) of the Regulations, 1990. Due
to aforesaid reason, the Gradation List dated 26.02.2014 so far as it relates to
the petitioner and the respondents No. 5-8 was not prepared in accordance
with law.

We also accept the explanation given by the petitioner for delay in
filing the writ petition who came to know about the impugned seniority in
the year, 2018, during promotion process of respondents No. 5-8 to the next
higher post on the basis of impugned Gradation List. Since then the
petitioner has been pursuing the issue before the authority making
representations one after another. It further appears that the respondents No.
5-8 were promoted by the impugned order dated 15.11.2018 (Annexure-3 to
the affidavit in opposition) on the basis of the minutes by which their

promotion was recommended by the Promotion Committee. Relevant
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portions of consideration for promotion as reflected in the said minutes are
as follows:
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On perusal of the above, it appears that the authority considered the
respondents No. 5-8 as senior most incumbents and considering their service
record, they were promoted to the next higher post of Assistant Accounts
Officer. But the petitioner being placed in the impugned gradation list at
serial No. 24 was not at all considered for promotion.

Although Mr. Hasibul Hug submits that serial No. 14-23 were not
made party and they are senior to petitioner, but has not been challenged,
this submission is not acceptable because the petitioner and the respondents
No. 5-8 were appointed under the same recruitment process and so their

seniority shall be considered in accordance with regulation 14(2) of the
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Regulations, 1990 and as such, the writ petition does not suffers from any
defect of parties.

We also find in paragraph 17 of the affidavit in opposition that
promotion of respondents No. 5-8 were considered due to their seniority. In
the circumstances, we are of the view that the petitioner was also entitled to
get consideration for promotion as being senior to the respondents No. 5-8 in
accordance with regulations 14 (2) and 14 (4) of the Regulations, 1990.
Although in the meantime the respondents No. 5-8 have been continuing
their service in the promoted post but this continuation of service and lapse
of time shall not frustrate the legal right of the petitioner which was given to
him under the Regulations, 1990 and the seniority of the respondents No. 5-
8 being given in violation of Regulations and thereby they got the
promotion. As such, their promotion has to be reconsidered again keeping
the petitioner senior above them and on consideration of vacant posts
available in the posts of Assistant Accounts Officer under the Corporation.
In the circumstances, the promotion of respondents No. 5-8 is hereby
recalled and cancelled. However, since they received salary under the
promoted scale rendering service so far, they are not liable to refund the
same. In view of above discussions, we find merit in this Rule Nisi.

In the result, the Rule Nisi is made absolute.

I.  The impugned Gradation List of Accounts Assistants
(Grade-1) dated 26.02.2014 signed by the respondents No. 3
and 4 prepared on the basis of joining date of the employees
(Annexure-E to the writ petition) so far as it relates to

petitioner and the respondents No. 5-8; And
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Ili. The memo bearing No. 35.04.0000.011.00.214.09-1865
dated 15.11.2018 so far as it relates to giving promotion to
the respondents No. 5-8 on the basis of Gradation List dated
26.02.2014 (Annexure-G to the writ petition); And

ii. the memo bearing No. 35.04.0000.009.00.009.20-522 dated
17.06.2020 issued under the signature of the respondent
No.2 rejecting the petitioner’s application dated 04.11.2019

for cancelling promotion order dated 15.11.2018 (Annexure-

J to the writ petition)
are hereby declared to be without lawful
authority and of no legal effect. However, the
will be no order as to cost.

iv. The promotion of respondents No. 5-8 to the post of
Assistant Accounts Officer is hereby recalled and cancelled.
However, the Corporation shall not claim the excess salary
from the respondents No. 5-8 paid for the promoted post of
Assistant Accounts Officer.

v. The Corporation (BRTC) is directed to prepare a Gradation
List on consideration of merit score of petitioner, the
respondents No. 5-8 along with other employees under the
same recruitment process as per regulation 14 (2) of the
Regulations, 1990.

vi. The respondents are further directed to consider the
promotion case of petitioner along with other employees
including the respondents No. 5-8 subject to available vacant
posts in light of the regulation 15 of the Regulations, 1990
and other promotion rules for the employees of the BRTC.

Communicate a copy of this judgment and order to the respondents at
once.
Razik Al Jalil, J

| agree.



