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Present: 

MR. JUSTICE S.M. EMDADUL HOQUE 
 

CIVIL REVISION NO. 4294 OF 2019. 

   IN THE MATTER OF: 

An application under Section 25 of the Small 

Causes Courts Act.  

   - AND - 

IN THE MATTER OF: 

 Tofajjal Hossain Khan                      

           ….Petitioner. 

-Versus-  

 Mahmmud Hasan Khan and others   

                 ..….opposite parties. 

  Mr. J.K. Paul with  

Mr. Liton Acharjeea, Advocates 

     .... for the petitioner.  

  Mr. Md. Ashanur Rahman, Advocate 

    ..... for the opposite parties.  
        

Heard on: 20.05.2024, 29.05.2024  
and Judgment on: 30.05.2024. 

 
 

On an application of the petitioner Akter Hossain alias Md. 

Akter Hossain under section 25 of the Small Causes Courts Act the 

Rule was issued calling upon the opposite parties to show cause as to 

why the impugned order No.44 dated 07.08.2016 passed by the 

learned Senior Assistant Judge, 4th Court, Dhaka in S.C.C Suit No.49 of 

2009 should not be set-aside and/or such other or further order or 

orders passed as to this Court may seem fit and proper.  
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Facts necessary for disposal of the Rule, in short, is that the 

opposite parties as plaintiffs instituted S.C.C Suit No.49 of 2009 

before the Court of Senior Assistant Judge, 4th Court and S.C.C Court 

Dhaka impleading instant petitioner as defendant praying for eviction 

of the instant petitioner from the suit land and to deliver the 

possession in favour of the plaintiff.  

The defendant-petitioner contested the suit by filing written 

statements denying all the material allegations made in the plaint.   

The defendant filed an application on 23.06.2015 under Order 

XI rule 14 and 15 of the Code of Civil Procedure. 

The Court after hearing both the side and considering the facts 

and circumstance of the case allowed the said application by its order 

dated 23.06.2015.   

Thereafter, the defendant filed an application under Order XI 

rule 21 of the Code of Civil procedure with a prayer for dismissal of 

the suit due to non-compliance of the Court’s order dated 

23.06.2015.  

The trial Court after hearing the parties and considering the 

facts and circumstance of the case passed the impugned order by its 

order No.44 dated 07.08.2016. 

Being aggrieved by and dissatisfied with the impugned 

judgment and order of the S.C.C Court the petitioner filed this 
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revisional application under Section 25 of the Small Causes Court Act 

and obtained the Rule.  

Mr. Md. Ashanur Rahman, the learned Advocate enter 

appeared on behalf of the opposite party through vokalatnama to 

oppose the Rule.  

Mr. J.K Paul, the learned Advocate along with Mr. Liton 

Acharjeea, Advocate submits that the S.C.C Court committed serious 

error in law resulting in an error in the decision occasioning failure of 

justice in not considering the provision of Order XI rule 21 of the 

Code of Civil Procedure. He further submits that the petitioner filed 

an application for directing the plaintiff to deposit the aforesaid 

documents as mentioned in the supplementary-affidavit under Order 

XI rule 14 and 15 and the said application though was objected by 

the plaintiff opposite party but the trial Court allowed the said 

application by its order dated 07.08.2016 directing the plaintiff to 

deposit the said documents. He further submits that for non-

compliance of the Court’s order the defendant-petitioner again filed 

an application under Order XI rule 21 on 15.09.2015 for dismissing 

the suit for wants of prosecution and though the said application was 

also objected by the plaintiff but the trial Court without considering 

the provision of Order XI rule 21 exempted the plaintiff to deposit 

the said documents whereas law clearly states that for non-

compliance of the Court’s order the suit should be dismissed for 
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want of prosecution whereas the trial Court without considering the 

said facts passed the impugned judgment. He cited the decision of 

the case of Abdul Jalil and others Vs. Hossain Trust reported in 2 BLC 

(AD)-181. He prayed for making the Rule absolute.   

On the contrary, Mr. Md. Ashanur Rahman, the learned 

Advocate appearing on behalf of the opposite party submits that the 

S.C.C suit rightly passed the impugned order. He further submits that 

in the written objection the plaintiff categorically mention that they 

did not made any agreement with the defendant and did not issue 

any money receipt and also submits that in such a case the plaintiff 

specifically mention that they should be exempted from the 

depositing the said documents since which was not in their hands. He 

further submits that the trial Court rightly passed the impugned 

order since the documents is not in the hand of the plaintiffs and also 

the trial Court took view that the said matter should be considered 

on the basis of the evidence as adduced by the parties and the case 

should be decided on the basis of the evidence on record. He further 

submits that the photo copies file through supplementary-affidavit 

from where it is fond that the initial agreement was made between 

the father of the Mahmmud Hasan Khan, Mahbub Hasan Khan wife 

of late Aman Uddin Khan namely Syeda Samsun Nahar Khanom and 

Tofajjal Hossain Khan wherein no counter singe of late Aman Uddin 

Khan and the money receipt which was also issued by the Jonaki 
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Super Market not by the father of the plaintiffs or by them. He 

prayed for discharging the Rule.   

I have heard the learned Advocates of both the sides, perused 

the impugned judgment as well as the papers and documents as 

available on the record.   

The plaintiff opposite party filed S.C.C suit No.49 of 2009 for 

ejectment of the tenant. The suit was contested by the defendant-

petitioner by filing written statement. Subsequently the defendant 

filed an application under Order XI rule 14 and 15 for producing the 

documents specially the agreements and the money receipts 

claiming that which were issued by the plaintiff. The said application 

was objected by the plaintiff opposite parties and wherein they 

claimed that the documents as sought for are not in their hands.  

The trial Court after considering the facts and circumstance of 

the case allowing the application by its order dated 07.08.2016 

directing the plaintiff-opposite party to produce the said documents.   

Subsequently, the defendant side again filed application for 

dismissal of the suit for non-compliance of the Courts order under 

Order XI rule 21 of the Code of Civil Procedure on 15.09.2017. The 

plaintiff side then filed an application for exempting them from filing 

the said documents. The Court after hearing the parties and 

considering the facts and circumstance of the case passed the 

impugned order by its order No.44 dated 07.08.2016. 
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From the aforesaid order it is found that the Court specifically 

mentioned that since the plaintiffs claimed that they have no any 

agreement dated 27.10.1984 and thus the Court took view that the 

consequence of the case should be leased by the plaintiff for non 

filing the documents and matter should be decided on considering 

the evidence on record. On considering the aforesaid order it is my 

view that by the aforesaid order the defendant petitioner has not 

been deprived from getting justice. 

 Furthermore, in the case of Abdul Jalil and others Vs. Hossain 

Trust reported in 2 BLC (AD)-181 where in our Apex Court though 

decided that failing to deposit or non-compliance of the Courts order 

the Court should dismiss the suit for want of prosecution. But the 

facts and circumstance of the instant case and the order passed by 

the trial Court it is my view that the aforesaid judgment is not 

applicable in the instant case since the Court specifically mentioned 

that the plaintiff should bear the consequence of the case for non-

depositing the documents as sought for by the defendant petitioner.  

Considering the aforesaid facts it is better to direct the trial 

Court to dispose of the matter expeditiously.  

In the result, the Rule is disposed of.  

Since this is a long pending case the trial Court is directed to 

dispose of the S.C.C suit as early as possible preferably within 06 (six) 

months from the date of receipt of this order in accordance with law.   
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The order of stay granted earlier by this is hereby recalled and 

vacated.  

Communicate the order at once. 
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