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Kashefa Hussain, J:

Rule nisi was issued calling upon the respondents to show
cause as to why the provision of clause- 11.11 of the PRI s
ARSI (F1 @ ICET) TEEFICH 8 @, 1, ¢ MeTA-202), provision of
clause- 11.6 of the PRSI FrFefedTa (NGRT ) T FITH ¢ @49
SfexeT-200, to the extent of @RFF el afednTa Fres-FHAme



PIFRICS 22 TA0R % I ©e I=F1 should not be declared as
ultra vires, illegal, malafide and to have been passed without lawful
authority and is of no legal effect for the petitioners and/or such other
or further order or orders passed as to this Court may seem fit and
proper.

The petitioner No. 1 Md. Waliul Islam along with 54 others are
the citizen of Bangladesh having permanent addresses shown in the
cause title of the Writ petition some of whom eventually added as
party pending the Rule. The respondent No. 1 is the Secretary,
Secondary and Higher Education Division, Ministry of Education,
Bangladesh Secretariat, Ramna, Dhaka, respondent No. 2 is the
Secretary, Technical and Madrasah Division, Ministry of Education,
Bangladesh Secretariat, Ramna, Dhaka, respondent No. 3 is the
Chairman, Non-Government Teachers’ Registration and Certification
Authority (NTRCA), Red Cresent Borak Tower, Level-04 and 05,
37/3/A, Eskatan Garden Road, Ramna, Dhaak-1000, the respondent
No. 4 is the Member (Joint Secretary), Examination Evaluation and
Certification, Non-Government Teachers” Registration and
Certification Authority (NTRCA), Red Cresent Borak Tower, Level-
04 and 05, 37/3/A, Eskatan Garden Road, Ramna, Dhaak-1000, the
respondent No. 5 is the Member (Joint Secretary), Pedagogy, Non-
Government Teachers’ Registration and Certification Authority
(NTRCA), Red Cresent Borak Tower, Level-04 and 05, 37/3/A,
Eskatan Garden Road, Ramna, Dhaak-1000.

The petitioner’s case inter alia is that the petitioners have taken

part in “14™ Teachers’ Registration Examination-2017" where there



was no provision of age-limit. That the circular of “14™ Teachers’
Registration Examination-2017” was published on 30.05.2017, which
was regulated by a “f=@ namely “@RFR R AfopE (F1, FeTer, T@ET
¢ Ffasifd FrviafopmR) «3 fFfres ¢ FHRITR @O Srolva T ST 2mH
IR TEIEF T AAFS W1, 2050” (hereinafter referred as “fm=e,
2050”) (published on 04.02.2010 and later amended on 24.03.2013),
where there was no provision regarding the age limit for entering in
the service of teacher in non-government educational institutions.
That the present petitioners are the candidates of “14™ Teachers’
Registration Examination-2017”, they appeared in preliminary MCQ
Examination held on 25.08.2017, which is before the publication of
@RS FrEefed (T ¢ IEE) TERESOT 8 «¥. .8 MfeAET-2043,
@RS FreefedieR (T ¢ I TREFoTT ¢ Ox.f8 feuE-200,
RS o afedimr (TEeT) TR SO 8 «w.fle fifeuE-20y,
(herein all referred as : “T@<E FOTH 8 @@ G 05 8 035”.
That the petitioners after passing of Preliminary MCQ Examination,
appeared in Written Examination held on 08.12.2017 (school)-
09.12.2017 (college), which is earlier than publication of “&=<a FISITH
8 @%.f7, ¢ oA 2050 8 2025”. That the successful candidates passed
in written examination appeared in the viva-voce which was started
from 24.06.2018. Public Notice for the viva-voce of the candidates of
the 14™ Teachers’ Registration Examination-2017 was published on
dated 07.06.2018. That the final result of petitioners was published on
27.11.2018 and the petitioners obtained Certificates from the NTRCA.
That the office of the respondent NO. 3, Chairman, NTRCA published

Circular of “15™ Teachers’ Registration Examination-2018” on



28.11.2018 inviting applications from the interested candidates; where
there was a provision of age-limit in clause 20(b) stating that “Xo(%):
aw.fo e, ST TR @RSIR Freefedm s oma Fames
A TN oe(Safa) T=a1” That the Circular of 14™ Teachers’
Registration Examination-2017 was published on 30.05.2017, which
is certainly before the publication of RS frwiafedie (Fo1 ¢ FtTe)
TRRESO ¢ «@w.fre [fewE-208d (publication date 28.03.2021),
@RS FrFefedTT (91 8 IEE) TR ¢ Ow.f71.8 FeAET-20
(publication date 12.06.2018) (repealed), @RI f*r afeditaa (T@eT)
T PO @ @71, 8 FfSAET-20 5% (publication date 19.07.2018). That
the government enacted 4(four) separate Sifsae in 2018 and 1(one) in
2021 repealing its previous version of 2018, for schools and colleges,
madrasahs, technicals and business management where provision of
Clause- 11.11 of the RFIR FrwiefedTTa (F71 ¢ FCTe) TRIESSIA '@
q.f.e SfeTeT-202s, provision of Clause- 11.6 of the @wRIR
iR (F1 ¢ IwTe) TEREd e @ufie  fifeNmE-20b
(repealed), Provision of Clause-11.6 of the @ ==Ifa s afedia
(@A) TEE SIS 8 @78 TfeAe-205b, fixed 35 years as the
maximum age limit of the teachers and employees to enter in the
service of Non-government Educational Institutions, i.e. School,
College, Madrasah, Technical and Business Management. That the
public notice of viva-voce of the candidates of the 14™ Teachers’
Registration Examination-2017 was published on 07.06.2018, so it is
clearly evident that the whole process of the 14™ Teachers’
Registration Examination-2017 is out of ambit of =@ N e

au e TeTE 2wd € 203y and the certificate- holders of 14"



Teachers’ Registration Examination 2017 cannot fall within the
provision of age-limit of 35 years as fixed by T<e FoTN ¢ «x.fA.¢
qfexeT 205t 8 20, That in the NTRCA certificates of the petitioners
it has been clearly stated in the heading that this is “14™ Teachers’
Registration Examination 20177 and in the body parts it is stated
clearly that has passed 14" Teachers’ Registration Examination 2017
and which clearly indicates that the whole process of the 14"
Teachers’ Registration Examination 2017 is deemed to be held in
2017 and thus the exam or holder of the certificates are out of ambit of
TERE TN ¢ 9.8 FfeTE 05k € 2033 and thus the certificate
holders of 14™ Teachers’ Registration Examination 2017” cannot fall
within the provision of age-limit of 35 years as fixed by <& FIICA @
q¥.f.e [ifeTE 205 8 2035, That on 30.03.2021 office of the
respondent No. 3 published “o7 “efdeaf@-20%y” inviting e-applications
from the eligible NTRCA certificate-holders for reruitment in the
52,097 vacant posts of the Non-Government Educational Institution of
the Country, i.e. school, college, Madrasah, Technical and Business
Management; wherein  Clause- 4 a condition was added that
“TEAFIAT T 0d TFEI, 030 B Bt we =27 A O I S TS|
@ S fqme o[ArwR Tel TMeHaid aidh «dz TR ffew @ id Sife
RO W500/2055 TR TWETH A AR HR.09.205b =B Sifdeed 7t Al
fREs TW Ae IR Othd (F@ I RfREeiey” That the present
petitioners, though they are 14™ NTRCA certificate-holders, but they
could not take part in any recruitment process because of the age-bar
of 35 years as fixed by &=<e OGN ¢ @48 ETET 205 8 203,

which is illogical and unlawful. Hence the writ petition.



Learned Advocate Mr. Mohiuddin Md. Hanif appeared on
behalf of the petitioners while learned D.A.G Mr. Noor Us Sadik
Chowdhury with Mr. Prahlad Debnath, A.A.G along with Mr. Md.
Hafizur Rahman, A.A.G along with Ms. Farida Parvin Flora, A.A.G
appeared for the respondents No. 1-2 and learned Advocate Mr.
Kamruzzaman Bhuiyan appeared for the respondent No. 3.

Learned Advocate for the petitioner submits that the provision
of clause- 11.11 of the I ¥l Af DI (F71 @ FCETS) THIATIICH! @
qu.f,8 Sifeqel-202), provision of clause- 11.6 of the @RSIR
PRSI (TP ) TeRe ST 8 @, 34, ¢ fowET-200, to the extent
of FRSIf Pl af it FrFs-FRITR BIFRTS 22 2TIeR T I
¢ I=9 is ultra vires and without lawful authority so far as it relates to
all the petitioners case. Elaborating his submission he argues that the
instant petitioners belong to the 14™ Batch of examinees pertaining to
the examination conducted by the NTRCA who are the authority for
conducting examination for purpose of appointment of teachers to
some of the educational institutions. He submits that when inviting
application for the 14™ Teachers’ Registration Examination 2017 by
way of advertisement did not contemplate or state any age limit for
being eligible to appear for examination. He draws our attention to
Annexure A which is the advertisement inviting application of the
14™ Teachers’ Registration Examination 2017 dated 30.05.2017. He
asserts that nowhere in the advertisement was it written nor is there
anything to indicate any age limit of 35 years whatsoever. He argues
that relying on the advertisement that the petitioners accordingly

applied online for the examination and subsequently the petitioners



passed the M.C.Q, written and viva-voce examination in which they
were successful. He submits that viva-voce date was fixed on
28.06.2018 vide notice dated 7.06.2018. He next submits that viva-
voce was also held on 28.06.2018 and the petitioners were also
successful and subsequently they received NTRCA certificate on
27.11.2018. He however draws this bench’s attention to the Sifewer
which was promulgated by the respondents on 12.06.2018 in the
middle of the procedure prior to the viva-voce. He submits that this
Jfes=T contemplated that any applicant who has completed 35 years
and above shall not be eligible to the teacher. He draws attention of
the Bench to the Sifsaen dated 12.06.2018 which he challenged was
suddenly published by the respondents when the appointment process
was almost complete and only viva-voce was pending. He submits
that however the petitioners were also invited to the viva-voce and
they passed. He submits that however even after the petitioners had
completed all the procedures and has been successful in the
examination the respondents most arbitrarily refused the petitioners
appointment in the respective posts. He submits that they are in the
NTRCA merit list and received certificate on 27.11.2018 but however
the respondents relying on the Sifex@ dated 12.06.2018 refused to
recommend the petitioners to be appointed as teacher in the respective
institutions. He submits that such whimsical conduct of the
respondents after completion of all procedures and even after the
petitioners obtained the qualifying certificates is most unlawful and
arbitrary and without lawful authority. He submits that since the

petitioners relied on invitation to apply for the 14" batch of NTRCA



examinees and the petitioners after successfully completing the
procedure received the certificate on 27.11.2018 therefore so far as the
petitioners are concerned the o=@  promulgated on 12.06.2018 is
not applicable and not at all binding on them. To substantiate his
submissions he draws our attention to the advertisement of the
invitation to apply for the 15™ Batch which is annexure-E dated
28.11.2018. He submits that there is difference between the
advertisement dated 27.11.2018. He submits that although the
petitioners have not been recommended for appointment to the post
however the NTRCA subsequently recommended for recruitment for
purpose of appointment of several other applicants who are on similar
footing and obtained certificate in similar post as the petitioners. He
submits that therefore the respondents by their conduct discriminated
between the petitioners and others who they recommended for
appointment while excluding the writ petitioners and therefore the
Respondents acted in violation of Article 29 of the Constitution.

He submits that two advertisements that the 14™ Batch and 15™
Batch must be distinguished in as much as that the advertisement of
14" Batch dated 30.05.2017 which is annexed as Annexure-A and the
advertisement of 15" Batch dated 28.11.2018 which is annexed as
Annexure-E are clearly distinguishable given that the advertisement
dated 14" Batch do not contemplate any age limit whereas the
advertisement dated 28.11.2018 inviting application for the 15" Batch
clearly contemplate an age bar of 35 years. He argues that therefore it
is a principle of law that no Sife=#M can be given retrospective effect

and can be only prospective. He argues that it is clear that the



petitioners’ case is a violation of fundamental rights since it is the
legitimate expectation of the petitioners to be recommended for
appointment as teachers relying on their NTRCA certificate issued
based on the merit list. He concludes his submission upon assertion
that the Rules merits ought to be made absolute for ends of justice.

On the other hand learned Advocate for the respondent No. 3
opposes the rule. He relies on a judgment of our Apex court arising
and involving similar cases involving application and examination of
13" Batch. He shows us that however the Appellate Division
substantively reversed and expunged some directions given by the
High Court division in Writ Petition No. 139 of 2019 along with some
others. He draws our attention to Civil Petition for Leave to Appeal
No. 3900 of 2019 which arose out of Writ Petition No. 139 of 2019.
He also draws our attention to the judgment in Writ Petition No. 139
of 2019 and the case before us and the Appellate Division Judgment
which he contends involve similar question of law and fact. He
particularly draws our attention to the observation and the expunging
of the direction given by the High Court Division. He submits that
apparently in writ petition No. 139 of 2019 the High Court Division
Gave a direction that so far as the petitioners case is concerned the
ifexret dated 12.06.2018 will be not applicable. He draws attention to
the fact that the Appellate Division clearly held that the High Court
Division committed an error in law in giving such direction. He
submits that therefore while the Appellate Division judgment is
binding on all under provisions of Article 112 of the Constitution,

consequently any observation and direction whatsoever is also binding
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on all and there is no scope to travel beyond the observation and/or
direction of our Apex court.

Upon a query from this bench to the learned Advocate for the
respondent however he concedes and admits that some other
applicants were recommended to the post who are in similar footing
as the petitioner and such recommendation was due to inadvertent and
bonafide mistake of the respondents in wunderstanding and
comprehending the order of expunging passed in Civil Petition for
Leave to Appeal No. 3900 of 2019. He admits that due to such
miscomprehension and misinterpretation of the Appellate Division
Judgment in Civil Petition for Leave to Appeal No. 3900 of 2019 such
mistake in recommending several other applicants happened
inadvertently and not due to any deliberate intent to deprive others
including the petitioners. He concludes his submission upon assertion
that however in the light of the Judgment in Appellate Division in
Civil Petition for Leave to Appeal No. 3900 of 2019 the Rule bears no
merit ought to discharged for ends of justice.

We have heard the learned Advocate for both sides, perused the
application, materials on record before us. Admittedly the petitioners
relying on the 14™ Batch advertisement dated 30.05.2017 which is
annexed as Annexure-A applied online and subsequently they applied
for the examination by way of M.C.Q and also appeared for the
written examination and the petitioners also passed. Eventually date of
viva-voce was also published on 24.06.2018 and the petitioners all
passed and were listed in the merit list. Subsequently they received

NTRCA certificate on 21.11.2018. However the @it freiafedicTe
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(FF 8 TS THAERICA 8 .8 JqfeART- 200 was published on
12.06.2018 which was published pending the procedure for
examination after the written examination and before the viva-voce.
The @RI Freafedtme (T 8 F08) TEREFOTN 8 «¥.f.¢ Ffexre-
o3 dated 12.06.2018 contemplate an age bar of 35 years for
purpose of recommendation of appointment of teacher.

It is an admitted fact that when the 14™ Batch advertisement
was published there was no such age bar but however in the 15"
Batch advertisement an age bar of 35 years was imposed . The
petitioners contended that since the @RIfR FrFiafedita (F91 8 F0een)
TS ¢ @x.fAe FfeuE- 205 dated 12.06.2018 was published
when the petitioner had already passed the final examination and
eventually after the promulgation of the fex=- that they applied to
the NTRCA on 27.11.2018. Therefore the petitioners contended that
their case will not be applicable to the ™SI Frrafovia (T ¢
F(EAT) TRASOCA ¢ «¥.fH.8 oA 2000 dated 12.06.2018. They
argued that following the principle of legitimate expectation since the
petitioners since the advertisement dated 30.05.2017 annexure-A
inviting the application for the 14™ Batch did not contemplate any
such age bar, therefore such ®few@ cannot be applicable
prospectively so far as the petitioners are concerned.

The learned Advocate for the respondent No. 3 relied on the
Civil Petition for Leave to Appeal No. 3900 of 2019 arising out of a
judgment in the High Court Division in Writ Petition No. 139 of 2019.
The judgment in writ petition No. 139 of 2019 which involve

applicants and examinees belonging to the 13™ Batch of NTRCA, this
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division held that it will not be applicable to the petitioners case since
the @RI Frrefediem (Fa ¢ IETE) TIEFEN ¢ «w.fr e Tfowe-
05y dated 12.06.2018 are not applicable to the petitioners in those
writ petitions. Since they applied relying on the 13" Batch
advertisement which did not contemplate any age bar. We have
perused the direction of the High Court Division in Writ Petition No.
139 of 2019. However we have particularly perused the judgment and
direction in Civil Petition for Leave Petition No. 3900 of 2019. Upon
careful perusal of the judgment in Civil Petition for Leave to Appeal
No. 3900 of 2019 it is clear that the Appellate Division substantively
reversed the decision of the High Court Division. We have drawn our
attention to the relevant portion which is reproduced under below:

“The High Court Division has committed an error of law
in giving directions stated above.

The observation made above, this civil petition is
disposed of. The words, “and the impugned provision of
Clause- 11.6 of the I FrriefeditTd (T ¢ FET) TSI
8 @31, 8 |ifeaeT-205b  and the provision of Clause-11.6 of the
R e AfSHIR (WPt Tae ST @ @ 71,8 [fSuet-20 30,
and the provision of clause No. 14.7 of the o =SI{t FifRo S
farl 2D et SIS 8 @w.F1 ¢ MfeTe-205b and the provision
of Clause No. 14.6 of the = F= afediw (T I
e I ¢ «¥.f4.e MeART-2030 are prospectively legal but
not applicant to the petitioners. The respondents are directed to
allow application of the petitioners in their respective post

without imposing the age limit of 35 years and the respondents
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are also directed to appoint them, who are eligible and qualified

for the post in pursuance of merit and in accordance with law.

It is also declared that, this judgment would operate as a
judgment in-rem in respect of all candidates, who were in the
Combined National merit list and obtained NTRCA certificate
before the impugned guideline coming into force” are hereby
expunged.”

Upon perusal of the Appellate Division judgment in Civil
Petition for Leave to Appeal No. 3900 of 2019 it is clear that whatever
direction was issued by the High Court Division in writ petition No.
139 of 2019 relating to the 13™ Batch and which Writ Petition
involved similar fact and law as the present petitioners, some
directions of the High Court Division were set aside by way of
expunging the operative portion.

Needless to state that the instant writ petition involve similar
facts and laws as in the writ petitions which gave rise to the Judgment
in which Civil Petition for Leave to Appeal No. 3900 of 2019. Under
Article 111 of the Constitution we are bound by any finding and
observations and principle of the Appellate Division. There is no
scope for us to travel beyond the appellate division judgment.

However our attention was drawn to an admitted fact that
pursuant to the direction in Civil Petition for Leave to Appeal No.
3900 of 2019 inspite of the expunging and substantively setting aside
the direction of the High Court Division in Writ Petition No. 139 of
25019, the respondents nevertheless recommended some others

applicants and examinees who are on similar footing as the present



14

petitioners. We have particularly drawn our attention to Annexure- G
of the writ petition. From Annexure-G which is the @3 ofef@-202
dated 30.03.2021 we have examined clause 4 of the @3 safiEf@-203)
dated 30.03.2021and which is reproduced hereunder:
“8 . SEAUNFIAT I 0d @TIE{?IT]%.I—QOQO 2= wifded 3797 we IR
q O TN TS A O s e sfwr Tl Fread aid adr
TR FAN (@D T [ 0boo/00 W TN I SIaa
3%.00.205 B wifsices =t T B e om Tre Feaces ol
0 PPN PRI |
It is clear from the o3 odfReef@-208y dated 30.03.2021 that
inspite of the judgment and order in Civil Petition for Leave to Appeal
No. 3900 of 2019 particularly the respondent No. 3 for reasons best
known to them was nevertheless relying on judgment in Writ Petition
No. 139 of 2019 even though the direction and substantive finding in
Writ Petition No. 139 of 2019 was already set aside and expunged by
judgment and order passed by the Appellate Division in Civil Petition
for Leave to Appeal No. 3900 of 2019 dated 11.10.2020. Although the
respondents claim that it was an inadvertent mistake on their part,
nevertheless we are baffled as to why the respondents recommended
those petitioners inspite of the clear judgment and order in Civil
Petition for Leave to Appeal No. 3900 of 2019. Whether the mistake
was inadvertent or not we are not in a position to presume or whether
it was with malafide intent or lack of understanding or non
comprehension of the purport of the judgment in Civil Petition for
leave to Appeal No. 3900 of 2019 is beyond our knowledge. We are

inclined to observe that such clear violation of the order of our Apex
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court is unacceptable and undesirable. By such conduct of the
bureaucracy the instant petitioners are also deprived. The petitioners
contended that by recommending others by way of Annexure- G to be
appointed as a teacher whereas excluding the petitioners the
respondents clearly violated Article 29 of the Constitution.

Our considered view however is that even if Article 29 of the
Constitution has been violated but however in the light of the
judgment in Civil Petition for Leave to Appeal No. 3900 of 2019 and
clear findings of the Appellate Division we are not in a position to
traverse beyond that decision. Whatever discrimination might have
occurred due to the conduct of the Respondents, nevertheless the
Appellate Division judgment is binding for us.

Under the facts and circumstances and the foregoing discussion
made above and after hearing the learned Advocates for both sides
and relying on the judgment and order passed by our Apex court in
Civil Petition for Leave to Appeal No. 3900 of 2019 we do not find
any merit in this Rule.

In the result, the Rule is discharged without any order as to
Costs.

Communicate this judgment at once.

Kashefa Hussain, J:

| agree.
Kazi Zinat Hoque, J:

Arif(B.O)



