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Kashefa Hussain, J:

Supplementary affidavit do form part of the main petition.

All these Rules in these writ petitions are taken up together for
hearing since they involve similar questions of law and fact and
therefore are now being disposed of by a single judgment.

We have perused the writ petitions before us which involve
similar question of law and fact. Rule s were issued on the same terms
in all the writ petitions. However for sake of convenience we are
inclined to take up writ petition No. 4940 of 2021 in which Rule nisi
was issued in the following terms:

“Let a Rule Nisi be issued calling upon the respondents to show
cause as to why the action of the respondents in not taking immediate
steps for the appointment by recommending the names of the
petitioners pursuant to clause 5.0 of the Circular (Annexure-E to the
writ petition) to the ascertained vacant posts as per clause 10(Jha) of
the advertisement of 13™ Teachers’ Registration Examination 2016
(Annexure-C to the writ petition) according to their issued certificates
should not declared to be without lawful authority and of no legal And
why the respondents should not be directed to take immediate steps
for the appointment by recommending the names of the petitioners
pursuant to clause 5.0 of the circular (Annexure-E to the writ petition)

to the ascertained vacant posts as per clause 10(Jha) of the



advertisement of the 13" Teachers’ Registration Examination 2016
(Annexure-C to the writ petition) according to their issued certificates
and/or pass such other or further order or orders as to this court may
seem fit and proper.”

The petitioners are all citizens of Bangladesh with their names
and addresses in the cause title in all writ petitions being Writ Petition
No. 4940 of 2021, Writ Petition No. 4941 of 2021, Writ Petition No.
4942 of 2021, Writ Petition No. 6451 of 2021, Writ Petition No. 8074
of 2021, Writ Petition No. 4665 of 2021, Writ Petition No. 3499 of
2021, Writ Petition No. 8484 of 2021 and Writ petition No. 9417 of
2020.

In all the writ petitions the respondent No. 1 is the Secretary,
Ministry of Education, Secondary and Higher Secondary Division,
Bangladesh Secretariat, Secretariat Building, Police Station:
Shahabag, Dhaka, respondent No. 2 is the Secretary, Ministry of
Education, Technical and Madrasha Division, Bangladesh Secretariat,
Secretariat Building, Police Station: Shahabag, Dhaka, respondent No.
3 is the Director General, Secondary and Higher Secondary Division,
Shikkha Bhaban, Police Station: Shahabagh, Dhaka, respondent No. 4
is the Chairman, Non-Government Teachers’ Registration and
Certification Authority (NTRCA), Red-cresent Borak Tower, Level —
04 and 05, 37 / 3A, Eskaton Garden, Ramna, Dhaka, respondent No. 5
is the Member (Joint Secretary), Examination Evaluation and
Certification, Non-Government Teachers’ Registration and
Certification Authority (NTRCA), Red-cresent Borak Tower, Level —

04 and 05, 37 / 3A, Eskaton Garden, Ramna, Dhaka, respondent No. 6



is the Member (Theory of Education and Standard of Education),
Non-Government Teachers’ Registration and Certification Authority
(NTRCA), Red-cresent Borak Tower, Level — 04 and 05, 37 / 3A,
Eskaton Garden, Ramna, Dhaka, respondent No. 7 is the Director,
Non-Government Teachers’ Registration and Certification Authority
(NTRCA), Red-cresent Borak Tower, Level — 04 and 05, 37 / 3A,
Eskaton Garden, Ramna, Dhaka and the respondent No. 8 is the
Secretary  (Deputy  Secretary), = Non-Government Teachers’
Registration and Certification Authority (NTRCA), Red-cresent
Borak Tower, Level — 04 and 05, 37 / 3A, Eskaton Garden, Ramna,
Dhaka.

The petitioners case also is that in order to appoint qualified
Teachers in Non-Government Educational Institutions all over the
country, on 15.02.2005 the Government of the Peoples’ Republic of
Bangladesh formulated a law under the heading of ‘=R s
e ~IA @ o7 F$=1F Wigd, wo¢”. That in exercise of the powers
conferred by section 21 of the ‘TR frFs fawa [+ ¢ doR=
FEF Wigd, 00¢” , the Ministry of Education adopted the
Probidhanmala, naemly, “@@e e Fawe, =90 Q20 ¢ goR™
fafarsrretl, 2008 containing the provisions of recruitment of teachers in
Non-Government Educational Institutions. Subsequently the said
Probidhanmala 2006 was amemded on 22.10.2015 vide S.R.O No.
309 — w29 /2015 wherein also containing the provisions of
recruitment of teachers in Non-Government Educational Institutions,

namely Rule 3-Ka which has been inserted in the Rules of 2006



which is as follows:  faf4 o, @A fFrFs T, 2[5 a2t ¢ o
fafemeTl, R00u | XyoTAs FAT el
>.F9F, 2fs IS Frogd WER Ny, (&l R SifefieE TG
et AFEE REEE R afevrrTier m ¢ [y fofes = ot
IferRl @R A
3. TR Tofrerel A1 A Mg R S S (y) @ Srafke
SIfeTpl Ao SR IR N N (el Fea wipraems s
wIfRe SR
o, (@ FrE ST O SRl AGRE FEATH S
@Re FREA GR IETF To ofiem fefere [ azem 338
PfICA1
That based on 3 Rule 3-Ka of amended Bidhimala, 2006 (amended on
22.10.2015), NTRCA on 30.12.2015 published a circular bearing
Memo No. 37.00.0000.071.08.008.05(Aunsha)-1081 dated
30.12.2015. Based on the said amendment Rule 3-Ka and as well as
circular dated 30.12.2015, NTRCA published a public notice in the

website namely www.ntrca.gov.bd under Title “13™ Teachers’

Registration Examination-2016” inviting applications from interested
candidates for sitting in the 13" Teachers’ Registration Examination-
2016 for the purpose of fulfillment of the vacant post of teachers in
Non-Government Educational Institutions as per Clause 10-Jha of said
examination notice dated 24.02.2016. Relying on clause 10-Jha of
said “13™ Teachers’ Registration Examination-2016” notice dated
24.02.2016 all the writ petitioners sat for examination and passed
preliminary, written as well as viva-voce examination as per Clause

10-Jha of said examination notice. Results were published on



04.06.2017 and the petitioners obtained certificate from NTRCA. The
writ respondents pursuant to the relevant Rules of 2006 amended in
2015 and pursuant to the Guidelines prepared a merit list of qualified
candidates to be appointed through NTRCA pursuant to
recommendation in the vacant posts for which 13" Teachers’
Registration Examination-2016 was held. The then Hon’ble Minister,
Minister of Education made an announcement stating that the
qualified candidates of 13" Teachers’ Registration Examination
would be appointed to their respective posts and the said
announcement was published in different electronics as well as
printing media. The predecessors of the writ petitioners earlier about
2207 in number being qualified candidates of 13™ Teachers’
Registration Examination -2016 filed writ petition Nos. 16307 of
2017, 18506 of 2017, 17896 of 2017, 17961 of 2017 , 18100 of 2017,
18727 of 2017 and 18728 of 2017 respectively before the Hon’ble
High Court Division and sought for direction upon the respondents to
take immediate steps for their appointment by recommending the
names of the writ petitioners pursuant to Clause 5.0 of the Circular
(Annexure D of said writ petition) to the ascertained vacant posts as
per Clause 10-Jha of the notice of 13"™ Teachers’ Registration
Examination-2016 in accordance with their issued certificates.
Accordingly, Rule Nisi was issued and after hearing of the said Rules
analogously, on 05.11.2018 a Division Bench of the High Court
Division made the Rules absolute with a direction upon the
respondents. Against the said judgment and order dated 05.11.2018

passed by the High Court division, NTRCA filed a Civil Petition for
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Leave to Appeal before the Hon’ble Appellate Division of the
Supreme Court of Bangladesh which was turned into Civil Appeal
No. 343 of 2019. Upon hearing the said Civil Appeal No. 343 of 2019
the Hon’ble Appellate Division on 12.03.2020 vide judgment
disposed of the appeal and upheld the judgment and direction passed
by the Hon’ble High Court Division in said writ petitions. On
30.03.2021 one Member (Joint Secretary), NTRCA, Dhaka published
a circular inviting the interested candidates for appointment as
teachers in different institutions all over the country. In the said
circular it has been noticed that about 2207 qualified candidates’ posts
have been reserved. Clause 6 of the said circular states that as per
judgment of the Appellate Division passed in Civil Appeal No. 343 of
2019, the said 2207 qualified candidates (earlier writ petitioners i.e.
the predecessors of present writ petitioners) do not have to give their
choice, they will have to simply make an application.

That the instant petitioners case is also that although all
these petitioners pursuant to their being in the merit list are entitled to
be recommended by Non-Government Teachers’ Registration and
Certification Authority (NTRCA) who is the respondent No. 4 and all
the petitioners are enlisted in merit list pursuant to Viva voce
examination but till date the respondent No. 4 did not recommended
the names of the petitioners for purpose of appointment and by their
inaction committed illegally. Hence the writ petition.

Learned Advocate Mr. M. Moniruzzaman Asad appeared on
behalf of the petitioners in Writ Petition Nos. 4940 of 2021, 4941 of

2021, 4942 of 2021, 6451 of 2021 and 8074 of 2021. Learned Senior
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Advocate Mr. Mr.Yusuf Hussain Humayun along with Mr. Nazmul
Hasan Rakib, Advocate appeared for the petitioners in Writ Petition
No. 3499 of 2021. Learned Advocate Mr. Faruk Hussein appeared for
the petitioners in Writ Petition No. 4665 of 2021 and Writ petition No.
8484 of 2021 and learned Advocate Mr. Md. Siddique Ullah Miah
appeared for the petitioners in Writ Petition No. 9417 of 2020.

While in all the above mentioned writ petitions the learned
D.A.G Mr. Noor Us Sadik Chowdhury with Mr. Md. Awlad Hossain,
A.A.G along with Mr. Rashedul Islam, A.A.G appeared for the
respondents No. 1-3 and learned Advocate Mr. Kamruzzaman
Bhuiyan appeared for the respondent Nos. 4-8.

Learned Advocate for the petitioners in Writ Petition Nos. 4940
of 2021, 4941 of 2021, 4942 of 2021, 6451 of 2021 and 8074 of 2021
submits that the petitioners are all qualified candidates for purpose of
recommendation by the respondent No. 4, Chairman, Non-
Government Teachers’ Registration and Certification Authority
(NTRCA) and they were selected from the merit list following the
relevant laws in particular the relevant f&f&s=i amended in the year
2015. He submits that however the respondents particularly the
respondent No. 4 upon violating and bypassing the statutory Rules
showed complete inaction by refraining to recommend the petitioners
in accordance with the merit list for purpose of appointment to the
respective posts and thereby committed gross illegality and deprived
the petitioners of their fundamental rights guaranteed under Article
27,29, 31 and also Article 40 of the constitution. He contends that it

is an admitted fact, admitted by the respondents that all these
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petitioners are examinees appearing in the examination conducted by
the NTRCA in the 13™ batch. He submits that it is evident from the
Rules that in 2015 the previous rules for procedure of appointment of
teachers to the respective institutions were amended by way of
Annexure B-2 whereby some new clauses were inserted. He draws
attention to the amended ffesen dated 22.10.2015 vide S.R.O No.
309-=1125/2015. He particularly draws attention to Rule 3 Ka which is
the new amended clause pursuant to the amended S.R.O of 2015.
Upon drawing attention to the amended new Rule 3 Ka which is the
procedure laid down to be followed for purpose of appointment of
teacher to Educational institutions, the learned Advocate for the
petitioners particularly draws takes us to the terms **m (vacant
posts). He agitated that the newly inserted Rule 3 Ka to which the 13™
batch of examinees the instant petitioners are subject to clearly
contemplates that when the initial list is being prepared that list shall
reflect the number of vacant posts available for purposes of
appointment. He contends that the petitioners relying on the amended
Rule 3 Ka particularly 3 Ka of 2015 appeared for their examination
particularly relying on the fact that they are appearing for the
examination based on *7*m (vacant posts) and that accordingly the
merit list shall be prepared. It is clear that the rules contemplate that
merit list will be prepared in accordance with the proportion of *«57m
(vacant posts) that is keeping in mind the vacant posts available at
any particular institution.

He next draws attention to a circular (#f@#@) issued by the

respondent No. 4 dated 30.12.2015. He takes us to clause 3.0 of the
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circular (#f¥#@) which clearly states that NTRCA shall conduct
examination every year on the basis of demand of the number of
teachers in vacant posts and results shall be published in accordance
with the merit list. He next draws attention to clause 5.0 of the circular
(#f4°@) which set out the procedures for recommendation of
appointment of teachers who have been successful in the examination
followed by enlistment in the merit list. He submits that it is evident
from annexure — D series that all the petitioners in all these writ
petitions have been successful in their examination pursuant to a
written examination followed by viva-voce in which they obtained
minimum 40% marks separately in the written and viva-voce
examination which is the criteria for enlistment being in the merit list.
He next draws attention to Annexure-C which is the ficzis faeefe dated
24.02.2016 relying on which the instant petitioners all made their
application and were subsequently selected in the merit list. He points
out to clause 10(Jha) of the fawf® wherein it is clearly stated that a
written examination shall be conducted and successful candidates in
the written examination shall appear for the viva-voce. He submits
that all the petitioners relying on clause 10(Jha) of the 13" teacher
examination 2016 following notice dated 24.02.2016 appeared for
examination and that passed the preliminary written test followed by
viva-voce examination as per clause 10(Jha) of the said examination
notice. He draws attention to the certificates which are marked as
Annexure D series and points out that the results were published on
04.06.2017 and accordingly the petitioners were all granted

certificates.
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He contends that it is evident from the materials on record read
along with the relevant laws and rules that the 13™ Teachers’
Registration Examination -2016 were all qualified candidates based
on the merit list for recommendation by the NTRCA for purposes of
appointment to vacant posts. He agitates that therefore respondent No.
4’s inaction upon refraining from recommending the instant
petitioners is completely without lawful authority. He argues that the
petitioners earned their legitimate right to be recommended upon
success in the examination being enlisted in the merit list pursuant to
following the relevant rules in particular Rule 3 Ka read along with
clauses 3, 4 and 5 of the circular (#if#=@) dated 30.12.2015 which has
been annexed as annexure-E. He points out that upon comparison of
Rule 3 Ka read with clause 3, 4 and 5 of the circular (°if¥=@) dated
30.12.2015 it is clear that those candidates who have been selected in
the merit list and whose names appear in the merit list shall relying on
the provisions of Rule 3 Ka of the Rules pertaining to availability of
vacant posts shall receive recommendation for appointment. He
submits that therefore in this case apart from legal and statutory rights,
the doctrine of legitimate expectation may also be drawn upon. He
submits that since relying on the relevant rules along with the fact that
the petitioners are enlisted in the merit list following the rules made to
the effect followed by their selection in the merit list following the
proper procedure in the examination, therefore it is the legitimate
expectation of the petitioners to obtain recommendation from the

NTRCA.
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He submits that the principles of legitimate expectation are
enforced in order to achieve fairness. He contends that in this case it is
clear that the action of the respondent No. 4 by unreasonably refusing
to recommend the petitioners to their respective posts is clearly unfair
and unreasonable and belies the doctrine of legitimate expectation.

There was a query from the Bench to the learned Advocate for
the petitioner regarding a judgment relied upon by the learned
Advocate for the respondent No. 4 passed by this division in Writ
Petition No. 1324 of 2017 including several other writ petitions. The
learned Advocate for the respondent No. 4 showed that in this
judgment the High Court Division gave direction to prepare a national
combined merit list of the candidates to avoid discrimination and to
avoid violation under Article 29 of the constitution and the learned
Advocate for respondent No. 4 pursuaded that the respondents acted
upon the direction of the High Court Division complying with the
direction by preparing a national merit list as per the direction of this
Division.

In reply to such contention of the respondents the learned
Advocate for the petitioners points out that there is a difference
between the footing of the petitioners in that writ petition with the writ
petitioners before us. He particularly points out that the writ
petitioners in those writ petitions inter alia Writ Petition No. 1324 of
2017 belong to the 1% — 12™ batches of examinees for purpose of
recommendation by NTRCA. He particularly points out to the fact
that when the 1% — 12 batches examinees appeared for their

examination the new Rule 3 Ka of the &f¥== of 2015 was not inserted



16

and did not come into force. He points out that it is evident from the
records that 1% — 12" batches of examinees appeared in their
examination before 2015. He continues that the new Rule 3 Ka came
into force after their examination that is in the year 2015. He next
draws attention to the fact that the instant petitioners applied for their
post pursuant to a circular in the year 2016 and also appeared in the
examination and received certificate after that. The learned Advocate
for the petitioners persuaded that the footing of the writ petition in
those writs and the footing of the present petitioners are evidently not
the same and are distinguishable since they are not subject to the same
rules. He further persuaded that the instant writ petitioners appeared
for the examination after the amendment of 2015 by way of Rule 3 Ka
came into force. He argues that such being the facts, the petitioners
are on a separate footing and shall avail the benefit of the amended
Rule 3 ka by relying inter alia on the term *=J % (vacant post) and
4 feTp,

He next draws attention that on similar matter and similar issue
as the instant writ petitioners some other examinees belonging also to
the 13™ batch of examinees filed several writ petitions before this
division including Writ Petition No. 16307 of 2017. He points out that
in this decision categorically relying on the amended Rule 3 ka read
with the #f¥%@ of 2015 and read with particularly 10(Jha) of the e
fawefe 2016 this division directed the respondents to recommend the
petitioners pursuant to clause 5.0 of the circular to the ascertained
vacant posts as per clause 10(Jha) of the e Ref@ advertisement of

13™ Teachers’ Registration Examination — 2016 in accordance with
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their issued certificates. He next submits that this judgment arising
out of several Writ Petitions including Writ Petition No. 16307 of
2017 was up held by our Apex Court in Civil Appeal No. 343 of 2019.
He particularly takes us to the operative portion of the judgment of
our Apex Court dated 12.03.2020 in Civil Appeal No. 343 of 2019
which is as follows:

“There is no scope to appoint any teachers from
outside the registered listed and certified candidates by
the appointing authority, that is, respective Non-
government Educational institutions.”

He draws attention to the operative portion and submits that it is
clear from the observation of the Appellate Division that the principle
of the judgment in the High Court Division was substantively upheld.
He submits that therefore it is clear that it has been already decided by
our Apex court that the 13™ batch of examinees who were selected
and obtained certificate on the basis of merit list pursuant to
examination following proper procedures, they have earned a vested
right to obtain recommendation from NTRCA and which principle in
spirit was substantively upheld by our Apex court. He agitates that
apart from the existing rules setting the criteria of the eligibility of the
petitioners, the respondents are also bound to follow the directions of
the High Court Division since those were upheld by the Appellate
Division and therefore binding upon all under Article 111 of the
Constitution. He submits that by refraining to recommend the

petitioners to their respective posts upon bypassing the rules the
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respondents are clearly flouting the clear decision of the Appellate
Division and also flouting and bypassing the existing laws and Rules.

He next draws attention to Annexure J of the writ petition
which is the @3 9f<esf@ dated 30.03.2021. Drawing attention to clause
2 of Annexure-] he points out that it is clear that the NTRCA
following the direction of the High Court Division which was upheld
by the Appellate Division has meanwhile complied with the decision
of our Apex court and already recommended the writ petitioners in
Writ Petition No. 16307 of 2017 and those writ petitioners have been
recommended for purpose of appointment to their respective posts.

He asserts that it is clear from the facts available on record that
the instant writ petition and the writ petitioner in writ petitioner No.
16307 of 2017 all appeared in the 13" batch of examination conducted
by NTRCA and they were all selected for enlistment in the merit list
followed by certificates issued to all of them by NTRCA.

He persuades that it is clear from the materials before us that
the instant writ petitioners are on the same footing as those writ
petitioners in Writ Petition No. 16307 of 2017 along with the other
writ petitions. He continues that consequently by refraining from
recommending the instant petitioners, the respondents are committing
continuous wrong and illegality by refusing to recommend the instant
petitioner to their respective posts.

In the light of his submissions and placing his reliance in the
judgment by our Apex court in Civil Appeal No. 343 of 2019 which
upheld the High Court Division judgment in Writ Petition Nos. 16307

of 2017, 17506 of 2017, 17896 of 2017, 17961 of 2017, 18100 of
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2017, 18727 of 2017 and 18728 of 2017, he concludes his submission
upon assertion that all the Rules in Writ petition No. 4940 of 2021,
Writ Petition No. 4941 of 2021, Writ Petition No. 4942 of 2021, Writ
Petition No. 6451 of 2021 and 8074 of 2021 bears merits ought to be
made absolute for ends of justice.

On the other hand learned Advocate Mr. Md. Faruk Hossein
appeared for the petitioners in Writ Petition No. 4665 of 2021 and
Writ Petition No. 8484 of 202. He substantively supports the
submissions of the learned Advocate Mr. M. Moniruzzaman Asad
appearing for the petitioners in writ petition No. 4940 of 2021, Writ
Petition No. 4941 of 2021, Writ Petition No. 4942 of 2021, Writ
Petition No. 6451 of 2021 and 8074 of 2021 and prayed that Rules
bear merits ought to be made absolute for ends of justice.

Learned Senior Advocate Mr. Yusuf Hussain Humayun along
with Mr. Nazmul Hasan Rakib, Advocate appeared for the petitioners
in Writ Petition No. 3499 of 2021 also substantively support the
submission of the learned Advocate Mr. M. Moniruzzaman Asad
appearing for the petitioners in writ petition No. 4940 of 2021, Writ
Petition No. 4941 of 2021, Writ Petition No. 4942 of 2021, Writ
Petition No. 6451 of 2021 and 8074 of 2021 and prayed that the Rule
bear merits ought to be made absolute for ends of justice.

Learned Advocate Mr. Md. Siddique Ullah Miah appeared for
the petitioners in Writ Petition No. 9417 of 2020 also substantively
support the submission of the learned Advocate Mr. M.
Moniruzzaman Asad appeared for the petitioners in writ petition No.

4940 of 2021, Writ Petition No. 4941 of 2021, Writ Petition No. 4942
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of 2021, Writ Petition No. 6451 of 2021 and 8074 of 2021 and prayed
that the Rule bear merits ought to be made absolute for ends of justice.

On the other hand learned Advocate Mr. Kamruzzaman
Bhuiyan appeared for the respondent No.4 and upon filing affidavit in
opposition vehemently opposes all the Rules. At the onset of his
submissions he argued that writ is not maintainable in the instant writ
petitions since the petitioners have no locus standi. He elaborates that
the validity period of their certificates obtained from NTRCA expired
on 8.6.2020 and the writ petitions were filed in 2021. He continues
that the validity of the certificates issued by the NTRCA are only
valid for 3 (three) years therefore the validity of the instant writ
petitioner’s certificates having already expired since the certificates
were all obtained on 2017 consequently the instant writ petitioners do
not have any legal footing to file the writ petitions. He continues that
the provisions of section 10(1) of the NTRCA Rules provides that the
validity of a period of a certificate shall expire after 3 (three) years of
obtaining the certificate therefore evidently the petitioners who
obtained the certificate in 2017 automatically the validity of their
certificates expired in 2020 while it is evident that the writ petitions
were filed as late as 2021.

He next argues that that nowhere in the Rf&T= nor in the =@
is it stated that an examinee just because he has been enlisted in the
merit list has earned any vested right to be recommended for purposes
of appointment. He argues that mere enlistment in the merit list does
not automatically bestow any vested right on any examinee for

purposes of appointment to the post of teacher. He elaborates his
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submissions upon arguing that recommendation for appointment to
the post of teacher shall pursuant to examination depend on the
number of vacant posts available in a particular subject and pursuantly
after ascertaining the vacant post in any particular subject the
examinee shall be appointed in accordance with their merit list. To
substantiate his submissions he draws attention to clause- 5.0 and 8.0
of the #f=@ dated 30.12.2015. He submits that from the #if¥*f@ dated
30.12.2015 clause 5.0 of the #f¥=@ it is clear that only being enlisted
from the merit list initially does not confer any vested right and/or
legal right to receive recommendation from NTRCA. He submits that
clause 5.0 of the #f@si@ dated 30.12.2015 clearly contemplate a merit
list shall be made to meet the demand of teachers upon following the
merit list chronologically. On the same issue he contends that against
every vacant post one person will be recommended following the
chronology in the merit list by the NTRCA and appointment shall be
made accordingly by the concerned institution within 1(one) month of
receiving the recommendation. He next draws attention to clause 8.0
of the #f"@ wherefrom he attempts to show that clause 8.0 also
clearly contemplates that for purpose of recommendation of
appointment arising out of such merit list shall be followed for
appointment of teacher to a particular subject.

He contends that the Respondent prepared a combined merit list
following the High Court Division Judgment earlier passed in Writ
Petition No. 1324 of 2017. He submits that following the High Court
Division judgment in writ petition No. 1324 of 2017 the respondents

have already implemented the directions of this division upon
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preparing a combined merit list which also the includes 13" batch. He
submits that as per the directive of the High Court Division and the
combined merit list prepared by the respondent No. 4 meanwhile
selected candidates who are top in the list in accordance with the
merit list in chronological order have already been recommended by
respondent No. 4.

He agitates that only after receiving enlistment the preliminary
merit list after obtaining 40% marks in written and viva-voce
examination does not ipso facto entail that an examinee is eligible to
be recommended for appointment as teacher. He argues that Article
29 of the constitution has not been violated in the instant petitioners
case since the petitioners are not on the same footing as those
recommended for purposes of appointment. He argues that since the
petitioners obtained lower marks than those candidates who have
received recommendation therefore evidently, they are not on the
same footing as those examinees who have already been
recommended. Relying on his submissions he concludes his
submissions that therefore the Rules bears no merits ought to be
discharged for ends of justice.

Learned D.A.G Mr. Noor Us Sadik Chowdhury appeared on
behalf of the respondent Nos. 1-3 and substantively supports the
submissions of the learned Advocate for the respondent No. 4 and
concludes his submissions that the Rules bears no merits ought to be
discharged for ends of justice.

We have heard the learned Advocates for both sides, perused

the application and materials on records. We have examined the
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relevant rules and particularly the amended fRfgsi=T of 2015. We have
further also perused the judgment passed by the High Court Division
in several writ petition including writ petition No. 16307 of 2017 and
which has been upheld by the Appellate Division in Civil Appeal No.
343 of 2019. The learned Advocate for the respondent No. 4 argued
that a merit list does not indicate any finality regarding
recommendation for purpose of appointment to the post of teacher in
the concerned institution. He further argued that mere merit list does
not ipso facto indicate that an examinee 1is eligible for
recommendation for purpose of appointment. He contended that merit
list shall be prepared keeping in mind particularly the demand of
teachers to a vacant post available for a particular subject in the
concerned institution. He also argued that examinees will be selected
from the merit list. He further contended that a mere certificate holder
1s not automatically entitled to receive recommendation to a post of a
teacher. He agitated that recommendation essentially depend on the
number of vacant posts available and the recommendation must be
followed in accordance with the merit list in chronological order.

On these contentions, he particularly relied upon clause 5.0 and
clause 8.0 of the #f¥=@ dated 30.12.2015. Clause 5.0 and clause 8.0 of
the fa»f@ dated 30.12.2015 is reproduced hereunder:

“c.0: .. 91519, S-+1Z S aifed o bl
Y@y SR Adern [Re @ N efet sime
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24

v.o: 2oL fRfEe curelfersl fpe Qe cwa
e T Srafie aftes R aie e fefers foanem o
i fdifee =@
Upon perusal of clause-5.0 it appears that pursuant to the examination
the NTRCA shall submit the name of the candidates of one selected
candidate of one subject to the SIfEABAFAT 2fSHI .

From our perusal it is however not actually clear as to what the
legislators or authorities formulating the Rules actually implies by the
terms SfAGASEA 24f$d™. Clause 5.0 is certainly not clear as to its
intention and actually who is the Sfqawa@st 2f$o™ . Therefore we find
lack of clarity in clause 5.0 of the #f@s@. Such lack of clarity in the
Rules may lead to disharmony and confusion in the education system
and which is undesirable.

Next we have perused clause 8.0 of the @if¥*[@. The terms
greiferel afggs A1d obviously indicate those candidates who are not in
the merit list. Whereas the latter portion of the provision indicate that
wyiew will be ascertained from those who have obtained the highest
number in a particular subject to be recommended to the particular
post. From a plain reading of clause 8.0 it appears that clause 8.0
contemplate even those candidates who are not in the merit list for
purposes of recommendation. Clause 8.0contemplate the selection of a
candidate who have not been successful in average in all subjects,
however they may be eligible for recommendation to a particular post
of teacher if they have obtained the highest number in any optional

subject in a particular subject. Such provision in clause 8.0 of the
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Afs@ actually causes a matter of anxiety since neither in the scheme
of the Rules of 2013 nor in any other law does it contemplate that
examinees who are outside the merit list shall even though they are
not in the general merit list will however be entitled to received
recommendation just because they have earned highest number in an
optional subject only. Clause 8.0 of the @ is clearly inconsistent
with the scheme of the Rf&sien of 2006 including the amended &=
of 2015. Such inconsistency as noticed in clause 8.0 and vagueness in
the intention of the law is also noticed in clause 5.0(as discussed
above) which is undesirable. Our considered view is that for purpose
of clarity and harmony in the education system which needless to state
includes the process of appointment of teacher, more unambiguous
clarification on the criteria for appointment is necessary.

The learned Advocate for the petitioners persistently argued
that the instant petitioners are not entitled to receive recommendation
following their enlistment in the merit list. To substantiate his
submissions he argued that the following a directive of the High Court
Division in Writ Petition No. 1324 of 2017 along with some other writ
petitions, the respondents have already prepared a combined merit list
following the judgment in writ petition No. 1324 of 2017. He also
contended that according to the direction all the examinees in the 13"
batch have been enlisted in the national combined merit list and
recommendation have been made to the post of teacher accordingly.
The learned Advocate for the petitioners further argued that those who
obtained lower mark in the merit list have not been recommended

since chronological order of merit list was followed depending on
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number of vacant posts. He argued that therefore the respondents are
not contravening any of the provisions of the constitution and have
only abided by the direction of this Division in Writ Petition No. 1324
of 2017.

The learned Advocate for the petitioners to controvert this point
raised by the learned Advocate for the respondent No. 4 drew our
attention to a relevant and significant fact that the instant petitioners
belong to the 13™ batch of examinees for purpose of recommendation
by the NTRCA. The learned Advocate for the petitioners also drew
attention to the fact that the other writ petition No. 1324 of 2017 in
which direction was passed by this Division to prepare a national
combined merit list those writ petitioners belonged to the 1% — 12™
batches Examines. He further drew attention to a significant factor
that after the 12" batch of examinees appeared for the examination
and received their certificate however, the new amended Rule
inserting i Rule 3 Ka of the &=l was enacted by gazette notification
dated 22.10.2015. He points out that it is evident from the records that
the 13™ batch of examinees applied online and prepared for the
examination and registration for the examination after 22.10.2015
relying upon the new amended Rule 3% of 2015.

Therefore it also our considered view that from the facts itself it
clearly appears that the 1% — 12" batches of examinees are not subject
to the new amended Rule 3 Ka whereas the instant petitioners who are
the 13" batch examinees are subject to avail the benefit Rule of 3 Ka.
Therefore we are also of the considered view that the legal status so

far pertaining to the rules are clearly distinguishable between the 1% —
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12" batches examinees and the 13" batches examinees. To address the
issue raised by the 13" batches examinees of the &f =l of 2006 by
way of S.R.O insert Rule 3Ka in the original Rule of 2006, it is
reproduced below:
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We have carefully examined the language of Rule 3 Ka. It is a
general Rule of interpretation of statutes that clear language of statutes
must be followed for purposes of interpretation. Keeping this
principle in mind we have examined clause 3ka. It appears that clause
3 Ka particularly mention *=5°% by expressly stating ==ystmd
@7 in the heading and also clause No. 1 of Rule 3K has repeated
AT Ol HER FACE .
It goes without saying that Rule 3 Ka in clear terms only
contemplates the initial steps to be taken for purpose of
recommendation of appointment of teachers following further

procedures including written examination and viva-voce etc. It is clear



28

from the language of Rule 3 Ka that the legislature while inserting
Rule 3 ka intended that the initial enlistment which shall be prepared
by the NTRCA upon following the statutory procedures shall be on
the basis of vacant posts.

It is our considered view the petitioners particularly the 13
batch (the instant petitioners) while applying for purpose of
registration for appearing in examination evidently and correctly
relied upon Rule 3 Ka of the (@RS FrFe Faww, [ a2 ¢ gorRE
fafasret, f00v. We have clearly noticed some inconsistency in the
Afe%@ of 2015. However whatever inconsistency there might be in the
Af@=@ it is a general principle of law that #f=@ being only a circular
does not have force of law and can be a guideline only. On the other
hand the amended ff&r=1 of 2015 is an enactment of law by way of
gazette notification and therefore has the force of law. It is needless to
state that between the ff==l which has the force of law and the
Af@%@ , evidently the clear Rules of the [f&=r=1 shall prevail over any
Af@7@ that may be issued.

Furthermore we have already stated that the #f=@ itself
particularly clause 5.0 and clause 8.0 of the #f@#@ is not clear and
needs further elaboration and clarification by unambiguity by the
legislator/ authorities as to their intention.

Therefore relying on Rule 3 Ka of the Rf¥siien 2006 as amended
in 2015 we are of the considered opinion that the instant petitioners
examinees who have been enlisted in the merit list following the

proper procedures and following the e fieef@ while making their



29

initial application relying on the provision of the Rfrl including the
amended Rule 3 ¥ of 2015, therefore it 1s our considered view that
the writ petitioners have apart from their statutory right under Rule 3
Ka has also a legitimate exception to be recommended for a particular
subject for appointment to a post in a particular subject by the
respondents as a constitutional right.

Besides we have also perused the judgment in writ petition No.
16307 of 2017 including others writ petitions which were disposed of
by another Bench by a single judgment inter alia in which the High
Court Division gave a specific direction to the respondents which is
re-produced hereunder:

“Respondents are directed to recommend the
petitioners pursuant to Clause 5.0 of the Circular
(Annexure D) to the ascertained vacant posts as per
Clause 10(Jha) of the advertisement of the 13" Teachers
Registration Examination — 2016 (Annexure B)
according to their issued certificates within 60(sixty)
days from the date of receiving the judgment.”

We have read the principle on which the direction was given in
this judgment and it is clear that the same principle as we have applied
in disposing of this judgment including relying on Rule 3 Ka of the
amended Rule 2015 read with particularly Clause 10(Jha) of the
advertisement of the 13™ Teachers Registration Examination — 2016
and the other rules those same principles have been followed. It also

appears that the substantive principle of that judgment of this division
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was upheld by our Apex court in Civil Appeal No. 343 of 2019 and
binding on all.

It was also brought to our attention by the learned Advocate for
the petitioners by way of Annexure J that the respondents have
already taken steps to implement the direction of the High Court
Division. It goes without saying that the instant writ petitioners and
the writ petitioners in Writ Petition No. 16307 of 2017 including other
writ petitions belong to the same class and category as they are all
examinees of the 13™ Teachers Registration Examination — 2016
conducted by the NTRCA. All the writ petitioners in all these writ
petitions are selected from the merit list and listed for
recommendation and therefore they stand on the same footing and
class.

The learned Advocate for the respondent No. 4 argued that the
petitioners have no locus standi to file these writ petitions since the
validity of the certificate already expired on 08.06.2020. He
contended that the petitioners sat for the examination and received
their certificates in 2017.  Regrettably the contention of the
Respondent on this issue is also not sustainable. It may be pertinent to
note that the writ petitioners in Writ Petition No. 16307 of 2017
including others in which the judgment was upheld by the Appellate
Division also belong to the 13™ Teachers Registration Examination —
2016 and they also received their certificate in 2017. It is also
pertinent to note that they were recommended to their respective post
by respondent No. 4, NTRCA thereafter following the direction of the

Appellate Division and which is revealed to us by way of Annexure
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‘> of the writ petition which is the @3 =efqefe dated 30.03.2021.
Therefore such submission of the learned Advocate for the respondent
No. 4 regarding their certificates being ‘invalid’ after expiry of certain
period or time does not lie and is not sustainable in the instant case.

Upon hearing the submissions of the learned Advocate for both
sides and upon perusal of the relevant Rules and Laws and materials
on records and relying on the High Court Division Judgment which
was upheld by the Appellate Division in Civil Appeal No. 343 of
2019, we find merit in the Rules.

In the result, all the Rules are made absolute with directions and
the observations made above.

The respondents are hereby directed to recommend the
petitioners pursuant to Clause 5.0 of the Circular (Annexure E) to the
ascertained vacant posts as per Clause 10(Jha) of the advertisement of
the 13™ Teachers Registration Examination — 2016 according to their
issued certificates within 60(sixty) days from the date of receiving the
judgment.

Communicate this judgment at once.

Fatema Najib, J:

| agree.

Arif(B.O)



