IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL REVISIONAL JURISDICTION)

Present:
Mr. Justice Md. Moinul Islam Chowdhury

CIVIL REVISION NO. 2885 OF 2019
WITH
CIVIL REVISION NO. 2886 OF 2019
IN THE MATTER OF:
An application under section 115(1) of the
Code of Civil Procedure.
-And-
IN THE MATTER OF:
Raju Bibi and others
---Plaintiff-Appellant-Petitioners.
-Versus-
Amir Ali Chowdhury and others
---Defendant-Respondent-Opposite Parties
(in both the cases).
Mr. Khandaker Md. Taufiqul Hug with
Mr. Md. Nazrul Islam, Advocates
---For the Petitioners
(in both the cases).
Mr. Md. Mostafizur Rahman, Advocate
---For the Opposite Parties
(in both the cases).

Heard on: 10.05.2023, 15.05.2023,
20.05.2023 and 28.05.2023.
Judgment on: 28.05.2023 & 29.05.2023.

These 2 (two) common types of Rules were issued by this
court upon involving similar facts and law, thus, these 2 (two)
Rules have been heard together and also taken up for delivering

by the following common judgment.



At the instance of the defendant-appellant-petitioners,
Razu Bibi and others, this Rule was issued upon a revisional
application in the Civil Revision No. 2885 of 2019 filed under
section 115(1) of the Code of Civil Procedure calling upon the
opposite party Nos. 1-3 to show cause as to why the impugned
judgment and decree dated 06.05.2019 passed by the learned
Additional District Judge, Court No. 1, Cumilla in the Civil/Title
Appeal No. 67 of 2013 dismissing the appeal and thereby
affirming the judgment and decree dated 12.03.2013 passed by
the learned Joint District Judge, Court No. 3, Cumilla in the
Civil/Title Suit No. 126 of 2006 (Title Suit No. 94 of 2006)

should not be set aside.

Another Rule was issued in the Civil Revision No. 2886 of
2019 upon a revisional application filed by the same petitioners
under section 115(1) of the Code of Civil Procedure calling upon
the opposite party Nos. 1-3 to show cause as to why the
impugned judgment and decree dated 06.05.2019 passed by the
learned Additional District Judge, Court No. 1, Cumilla in the
Civil/Title Appeal No. 68 of 2013 dismissing the appeal and
thereby affirming the judgment and decree dated 12.03.2013

passed by the learned Joint District Judge, Court No. 3, Cumilla
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in the Civil/Title Suit No. 126 of 2006 (Title Suit No. 94 of

2006) should not be set aside.

The relevant facts for disposal of these 2 (two) Rules, inter
alia, are that the petitioners as the plaintiffs, Raju Bibi and
others, filed the Title Suit No. 126 of 2006 in the court of the
learned Senior Assistant Judge, Sadar, Cumilla against the
defendants for declaring the title of the plaintiffs by way of
adverse possession in respect of .06 decimals of land in which
the petitioners have been residing for more than 70 (seventy)
years by constructing dwelling house and keeping water supply
line, electricity and gas line as well as paying holding tax to the
local municipality, now City Corporation. The present
defendant-opposite parties, Amir Ali Chowdhury and others filed
the Title Suit No. 94 of 2006 against the present petitioners in the
court of the learned Senior Assistant Judge, Sadar, Cumilla for
declaration of title with the recovery of khas (¥137) possession in
respect of the same suits land and both the suits were taken up

for hearing analogously by the same court.

The present petitioners state in the plaint that one

Ashrobernessa Bibi and Sreemoti Khatiza Banu Bibi were the
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tenants by paying rents in favour of the landlord who obtained
rights, title and possession and Khatiza Banu sold the suit land to
one Abdul Hakim on 14.03.1944. Thereafter, he sold 1.5
decimals of land to his mother Foyjun Nessa by a registered =
¥ deed dated 09.07.1963 and on the same date sold 1.5
decimals land to the defendant No. 3 by another s <<= deed.
Abdul Hakim sold 1.5 decimals of land to Amir Hossain and
Monir Hossain by a registered = <=1 deed dated 08.04.1969
and the purchaser Monir Hossain being owner sold 75 decimals
of land to the petitioner Amir Hossain on 07.07.1992 by way of a
registered = <=1 deed who is the plaintiff-petitioner No. 2 and
he is still in possession of his purchased land. Abul Hossain
made a deed of gift in respect of his purchased land 1.5 decimals
in favour of Amir Hossain on 07.07.1992 and he is in possession
till now. Subsequently, Foyjunnessa died leaving behind her son
Abdul Hakim and a daughter Charu Bibi who sold 1.5 decimals
to the plaintiff No. 1, Raju Bibi on 11.09.1976 where the plaintiff
No. 1 constructed a dwelling house with other structural things
since then plaintiffs were in possession. During B. S. operation
the record was not prepared by the surveyor in the name of the

plaintiffs as an owner but the defendant- opposite parties in
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connivance with the surveyor got the record of the B. S. Khatian
in the name of the opposite parties which caused to file the suit
for acquiring declaration of title, subsequently, the prayer was

amended by claiming title through adverse possession.

The present opposite parties as the defendants filed a
written statement contending that the Title Suit No. 94 of 2006
was filed for declaration of title and recovery of khas ()
possession. The present opposite parties also stated that they
have filed both the suits being the Title Suit No. 126 of 2006 and
the Title Suit No. 94 of 2006 which were heard by the learned

trial court analogously.

After hearing the parties the learned Joint District Judge,
Court No. 3, Cumilla dismissed the Title Suit No. 126 of 2006
but the Title Suit No. 94 of 2006 was allowed and decreed in
favour of the present opposite parties. Being aggrieved by the
said impugned judgment and decree the present petitioners filed
the Title Appeal No. 67 of 2013 and also being aggrieved by the
judgment and decree the present petitioners also filed an appeal
being Title Appeal No. 68 of 2013 which were heard by the

learned Additional District Judge, Court No. 1, Cumilla
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analogously and disallowed the appeals and thereby affirming
the judgment and decree dated 12.03.2013 passed by the learned
Joint District Judge, Court No. 3, Cumilla. Being aggrieved the
present plaintiff-petitioners preferred these 2 revisional
applications under section 115(1) of the Code of Civil Procedure
and these 2 (two) Rules were issued by this court thereupon.

Mr. Khandaker Md. Taufiqul Hugq, the learned Advocate,
appearing along with the learned Advocate, Mr. Md. Nazrul
Islam, for the plaintiff-petitioners in both the Rules, submits that
the impugned judgment wrongly concluded against the plaintiff-
petitioners, thereby, committed an error of law occasioning
failure of justice, therefore, the Rules should be made absolute.

The learned Advocate further submits that the learned
Additional District Judge failed to assess the evidence of the
PWSs and it is evident that the plaintiff sought for declaration of
title by way of adverse possession and in this regard all other
PWs admitted the possession of the plaintiffs but the learned
Additional District Judge, Court No. 1, Cumilla passed a follow-
up judgment without applying his independent judicial discretion

for which it resulted an error and occasioned a failure of justice.
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Both the Rules have been opposed by the present
defendant-opposite parties.

Mr. Md. Mostafizur Rahman, the learned Advocate,
appearing for the opposite parties in both the Rules submitted
that the learned trial court after hearing and obtaining the
evidence of both the title suits have been concluded analogously
against the present petitioners, therefore, the learned trial court
committed no error of law by disallowing the right of the present
petitioners but obtained the present Rules from this court by
misleading the court, as such, the learned trial court committed
no error of law.

The learned Advocate further submits that the learned
Additional District Judge, Court No. 1, Cumilla also came to a
conclusion against the present petitioners as the petitioners could
not prove their own case, therefore, the learned appellate court
below by passing the single impugned judgment and decree
dismissed both the appeals and thereby affirming the judgment
and decree of the learned trial court concurrently in favour of the
present opposite parties, as such, the Rules should be discharged.

The learned Advocate also submits that the present

opposite parties filed the Title Suit No. 94 of 2006 praying for a
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declaration of title and recovery of the khas (¥1) possession. On
the other hand, the present petitioners’ case was dismissed by the
learned trial court and also concurrently found in favour of the
present opposite parties against the claims made by the
petitioners who prayed for declaration of title by way of adverse
possession which they could not prove in the learned trial court
as well as in the learned appellate court below, as such, the
present 2 (two) Rules are liable to be discharged and this court
should not interfere upon the impugned judgment and decree
passed by the learned appellate court below.

Considering the above submissions made by the learned
Advocates for the respective parties and also considering the
revisional applications filed by the present petitioners, Raju Bibi
and others under section 115(1) of the Code of Civil Procedure
along with the annexures therein, in particular, the impugned and
decree and also perusing the important materials available in the
lower courts record, it appears to this court that the present
petitioners as the plaintiffs filed a suit praying for title upon the
suit land measuring 06 decimals and also claiming the title for
acquiring a right on the suit land described in the plaint by

amending the prayer to acquire title on the basis of adverse

Mossaddek/BO



possession under the provisions of law. Similarly, the present
opposite parties as the defendants filed the title suit praying for
title by way of inheritance and also praying for recovery of khas
(¥m1) possession upon the suit land. It further appears that both
the suits filed by the respective parties which were heard by the
learned Joint District Judge, Court No. 3, Cumilla who dismissed
the Title Suit No. 126 of 2006 and decreeing the Title Suit No.
94 of 2006 filed by the present opposite parties.

Being aggrieved the present petitioners as plaintiff-
appellants preferred the Title Appeal No. 67 of 2013 and also
preferred the Title Appeal No. 68 of 2013 before the learned
Additional District Judge, Court No. 1, Kumilla. On the other
hand, the present opposite parties contested the appeals which
were decreed in favour of the defendant-opposite parties and also
disallowed both the appeals by a single judgment and decree
passed by the learned appellate court below.

The present opposite parties claimed that the suit land
measuring 06 decimals got by way of inheritance from the
original owner Ashrobernessa Bibi who was the C. S. and S. A.
recorded owner. The present plaintiff-petitioners prayed to get

their right and title only at the initial stage, subsequently,
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amended the prayer for acquiring title through adverse
possession against the present opposite parties.

In the above claims from the respective parties, this court
has to take a decision regarding the title which are conflicting to
each other.

In order to take a decision | have carefully examined the
judgments of the learned courts below and relevant materials in
the lower courts record, | found that the present plaintiff-
petitioners case is that the plaint of the Title Suit No. 126 of 2006
the petitioners are in possession for a long period of 70 (seventy)
years, therefore, who has created a right of title by adverse
possession of the suit land described in the suit land measuring
06 decimals by possessing the land and possession of the land
against the opposite parties and acquiring right which became
adverse against the present opposite parties who claimed that the
suit land has been in possession by way of claiming title by
inheritance and record of rights was published in the C. S. and S.
A. Record with the names of defendants instead of the names of
the petitioners as an adverse possessor since 1350 B.S. The
plaintiff-respondent-opposite parties as the defendants filed a

written statement contested the suit and they further filed another

Mossaddek/BO



11

Title Suit No. 94 of 2006 against the petitioners for declaration
of title with recovery of khas (¥™) possession. In this regard,
under the provision of the Evidence Act, the documentary
evidence is more valuable than the claim of title by way of
adverse possession against the defendant which is not enough to
prove their title. Both the parties adduced and produced
sufficient documents as well as PWs and DWs upon the suit land
measuring 06 decimals. The settled principle of law is that the
plaintiffs must prove its own case by giving sufficient evidence
but the oral evidence only by the PWs and DWs in both the cases
cannot give title only on depositions without any supporting
documents.

| have perused the plaint of the respective parties filed in
respect of the title and | found that the present petitioners as the
plaintiffs claimed title on the basis of the adverse possession
which could not be proved in their own case as to the possession.
Even though, the plaintiff-petitioners the Title Suit No. 126 of
2006 and the plaintiffs originally filed the suit only upon
claiming title but subsequently by amending the prayer for right
under the provision of adverse possession against the present

opposite parties on the basis of possession for a long period of
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time which made a confusion about the present petitioners’ case
for acquiring any right, as such, both the courts below decided
against the present petitioners. The learned trial court dismissed
the suit filed by the present petitioners as being Title/Civil
Appeal No. 126 of 2006 as well as also decreeing the suit filed
by the defendants as being in the Title Suit No. 94 of 2006. The
petitioners as the appellants could not adduce sufficient
documents against the right of the present defendant- opposite
parties, as such, both the courts below came to a concurrent
finding in favour of the present opposite parties by examining the
documentary evidence and by adducing defense witnesses which
could not be deviated by cross-examination to DWs.

In view of the above, | consider that the learned appellate
court below disallowed the appeals preferred by the present
petitioners but decreeing the suit in favour of the present
opposite parties.

Now, | am going to examine the impugned judgment
passed by the learned appellate court below and I consider that
the learned appellate court below committed no error of law in

deciding the title upon the suit land measuring 06 decimals.
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The learned trial court lawfully came to a conclusion that
the opposite parties in the Title Suit No. 94 of 2006 could
successfully prove their title by way of inheritance and S. A. and
R. S. Record of right which was published in their names.

The learned trial court also came to a lawful conclusion to

the above 2 (two) suits on the basis of the following findings:

.. “THAEE TN (AP ST & (@ AT it
Pte FFe e AHFE AR WA AFCETS T AL T
Wifeteaa e ws Wl AW 93 SIeT 2w Y 2o
e Ao g Fige B1. @1, @R 9. 9, ORI Y Tifer
f@mtors Fifer gfite Imlets SFTSITe s @ T
qFCe MRt T AEF A% et @JR Aot s = a&
gifie =717 ..

The learned appellate court below concurrently found in
favour of the defendant-respondent- opposite parties on the basis

of the following findings:

.. RRMTIEF oI FAC0 A FRACR @- I Fifer
BTSSR NLETER| @IHNe T RamieE ol (reda
58/200Y TR AITEAR IV TGS CAFIe A TS TS
frae 7o oI oSRM = @ WS AR AT
Jmarerw Adverse Possession Rt $5.53.2038 . eIt
FAfE AL FACe18 To AR TGS ¢ TAFIAS A -
AT A Tae wiIdE A @ omes g7el @l 6l To
(I -2 GogroT @M. ..
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After examining the impugned judgments passed by the
learned appellate court below and also the learned trial court in
both the suits, | found that they committed no error of law by
passing the concurrent judgments and decrees. As such, | do not
find merit in the Rules in favour of the present plaintiff-
appellate-petitioners, therefore, those are not the proper cases for
interference from this court.

Accordingly, the Rules issued by this court in the Civil
Revision No. 2885 of 2019 and Civil Revision No. 2886 of 2019
do not have merit.

In the result, the Rules issued by this court in the Civil
Revision No. 2885 of 2019 and also Civil Revision No. 2886 of
2019 are hereby discharged.

The interim order of status quo passed at the time of
issuance of the Rule being in the Civil Revision No. 2885 of
2019 for maintaining the status quo in respect of the possession
and position of the suit land by the parties and subsequently the
same was extended till disposal of the Rule are hereby recalled
and vacated.

As well as the interim order of stay passed at the time of

issuance of the Rule being in the Civil Revision No. 2886 of
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2019 staying the operation of the impugned judgment and decree
dated 06.05.2019 passed by the learned Additional District
Judge, Court No. 1, Cumilla in the Title Appeal No. 68 of 2013
and subsequently the same was extended from time to time are
hereby recalled and vacated.

The concerned section of this court is hereby directed to
send down the lower courts record along with a copy of this

judgment and order to the concerned court below immediately.
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