IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION No. 5726 OF 2021

In the matter of:
An application under Article 102 of the

Constitution of the People’s Republic of
Bangladesh.

AND

In the matter of:

Md. Mokarrom Hossain and others
....Petitioners
-Versus-

The Secretary, Ministry of Industries
Government of the People’s Republic of
Bangladesh, 91 Motijheel Commercial Area,
Dhaka and others
..... Respondents
Mr. Md. Ataur Rahman, Advocate
........ For the Petitioners.
Mr. Mohammad Abbas Uddin, A.A.G.
. For Respondent No. 1.
Mr. Mohammad Shafiqul Islam, Advocate.
... For Respondent No. 2.

Judgment on: 09.12.2021

Present:

Mr. Justice Md. Khasruzzaman
And
Mr. Justice Md. Mahmud Hassan Talukder

Md. Khasruzzaman, J:

On an application under article 102 of the Constitution, on
09.12.2015 the Rule Nisi was issued in the following terms:

“Let a Rule Nisi be issued calling upon the respondents to show

cause as to why the promotion of the petitioners should not be

given as per gazette notification dated 20 June 2005 Rule 5



(3)(4)(5) so far it relates to GFIf§F TR &g 220© G2 M7 T I OCOIEP

PAPE] I FAGHICP [WANS P 20T (R (0 T &g @l ©ifed fofere

TSl f4fse 28 and/or pass such other or further order or

orders as this Court may seem fit and proper.”

The facts relevant for disposal of the case in short are as
follows:

That all the writ petitioners were appointed in the post of
Credit Supervisor of the four Poverty Alleviation Projects of
Bangladesh Small & Cottage Industries Corporation (BSCIC),
namely, (1) Women Entrepreneurship Development Programme, (2)
Self-Employment Project through Small and Cottage Industries, (3)
Poverty Alleviation Project through Income Generation of Rural
Industries and (4) Revitalization of Rural Economy Project through
the Development of Rural Industries on different dates in the years
of 1999, 2000 and 2001. Subsequently, the Government
amalgamated the four projects forming Small Micro and Cottage
Industries Foundation (SMCIF) under section 28 of the Companies
Act, 1994 which has been published in the Gazette Notification
dated 28.08.2014 (Annexure-A) and the writ petitioners were
appointed in the aforesaid Foundation on different dates in the
years of 2015, 2016 and 2017 and subsequently, they were made
permanent along with others by the Foundation on 30.04.2017
(Annexure-G). It is stated that in case of appointment as permanent
staff of the Foundation, the TFi o5 230o IS AT FARTS AAI ATLRAR
fafireses 8 (eyorer fdme Rfawen, wo0¢ shall be followed and as per

provision of the Small Micro and Cottage Industries Foundation



Employees Service Probidhanmala, 2015, the employees are to be
promoted on the basis of their service experience. But without
following the aforesaid provisions of the Rules and without
publishing the gradation list, the authority concerned promoted
other Credit Supervisor and Accountants illegally who are junior to
the writ petitioners (Annexure-F). Thus the petitioner No.1 filed an
application on 10.12.2020 before the Co-ordinator of Gradation List
Publication Committee detailing all the facts with a prayer for
promotion of the writ petitioners. But without considering the
same, the authority again promoted some other employees who are
junior to them on different dates (Annexure-K).

Under such circumstances, the writ petitioners filed this writ
petition and obtained Rule Nisi in the form of mandamus as to why
promotion should not be given as per rules 5(3)(4)(5) of the Tz &<
23S ST AT JARRS A *MLRIHd Fairese 8 @orer fWde [{fEsET, o0¢  as
published in the Gazette Notification dated 20 June 2005.

The notices of the Rule Nisi having been served upon the
respondents, respondent No.2 has entered appearance and filed
affidavit-in-opposition contending inter alia that admittedly the
petitioners are the employees of a Foundation registered and
established under the Companies Act, 1994 which has own service
rules namely- the F9, T2 8 FH7 Mg FICTSHA T b1par &fRLART, 205¢ for
dealing with the service of the employees of the Foundation along
with the petitioners and as such the promotion of the petitioners
will be guided as per probidhan 9.3 along with 19.2 read with

Schedule 1 of the aforesaid Small Micro and Cottage Industries



Foundation Employees Service Probidhanmala, 2015 and hence,
the claim of the petitioners to promote them as per provision of the
Service Rules, 2005 is not maintainable and the Rule Nisi is liable
to be discharged.

Mr. Md. Ataur Rahman, the learned Advocate appearing on
behalf of the writ petitioners submits that the petitioners are
entitled to get promotion as per provision of the T o<og 23re AT
ACEG FARRS AR e fRfieead ¢ cemerel g RfqwEm, woe as
published in the Gazette Notification dated 20 June 2005 since the
petitioners have joined their respective posts in their respective
projects much earlier than the other junior employees who were
promoted by Annexures- F and K to the writ petition and
Annexures-P, P-1 and P-2 to the supplementary affidavit and as
such non consideration of the promotion of the petitioners at the
time of giving promotion to the other junior employees is illegal and
without lawful authority and is of no legal effect. He also submits
that articles 27, 29 and 31 of the Constitution provides equal
opportunity in the public employment and as such for non
consideration of the promotion of the petitioners the equal
opportunity guaranteed under the aforesaid articles of the
Constitution has been infringed and as such he has prayed for
making the Rule Nisi absolute with direction to be issued upon the
respondents to give promotion to the petitioners as per the 5 &%
23T ST AMHCE JARRS id *MLRIvd e 8 @drer fNd=e [/iEsET, 0o0e  as

published in the Gazette Notification dated 20 June 2005.



Mr. Mohammad Shafiqul Islam, the learned Advocate
appearing on behalf of the respondent No.2 submits that
admittedly the petitioners are the employees of the aforesaid
Foundation which has its own service rules namely- 54, W& ¢ o7
R FISCT*H F141 5IFar ARMET, 205¢ and the matter of promotion of the
employees of the Foundation including the writ petitioners are
guided by probidhan 9.3 along with 19.02 of the said Service
Probidhanmala, 2015 and as such the petitioners under no
circumstances can claim promotion as per provision of the TfF g%
23O ST AT JARRS TAd 2MLRIHd Fairese 8 oo fWd=e [{fEsET, o0¢  as
published in the Gazette Notification dated 20 June 2005 and as
such the Rule Nisi is liable to be discharged. He also submits that
the Foundation in which the petitioners are employed is not a local
authority or is not performing the functions in connection with the
affairs of the Republic within the meaning of article 102 of the
Constitution and as such writ petition under article 102 of the
Constitution is not maintainable and the Rule Nisi is liable to be
discharged.

Having heard the learned Advocates appearing on behalf of
their respective party and on perusal of the writ petition, affidavit-
in-opposition along with all papers annexed thereto.

It appears that the petitioners claim promotion as per Gazette
Notification dated 20 June 2005 rules 5(3)(4)(5) so far it relates to
GFIEF CRT AT IO GPL AT §2 J OCON4F PPl I FAGHCP [N FA 2ICT (7R
(0 BT efPCE @mICTR ©ifFced fofere cewrer f4ifae 230 stating that in case

of promotion of the staff of the Foundation, the Tm 2<% 23C® A&



MEE JARRS AT v fafiresae 8 @porel g ffawEr, 200e¢ shall be
followed.

Admittedly all the writ petitioners were appointed in the post
of Credit Supervisor of the four Poverty Alleviation Projects of
Bangladesh Small & Cottage Industries Corporation (BSCIC),
namely, (1) Women Entrepreneurship Development Programme, (2)
Self-Employment Project through Small and Cottage Industries, (3)
Poverty Alleviation Project through Income Generation of Rural
Industries and (4) Revitalization of Rural Economy Project through
the Development of Rural Industries on different dates in the years
of 1999, 2000 and 2001 and thereafter the Government established
Small Micro and Cottage Industries Foundation (SMCIF) under
section 28 of the Companies Act, 1994 which has been published
in the Gazette Notification dated 28.08.2014 by accumulating and
amalgamating the aforesaid four projects (Annexure-A) and then
the writ petitioners were appointed in the aforesaid Foundation on
different dates in the years of 2015, 2016 and 2017 and
subsequently, they were made permanent along with others by the
Foundation on 30.04.2017 (Annexure-G).

In the meantime the Small Micro and Cottage Industries
Foundation Employees Service Probidhanmala, 2015 has been made
for the purpose of regulating the service of the employees of the
Foundation.

The learned Advocate for the respondent No.2 has submitted
that for all matters relating to the service of the employees of the

Foundation the Small Micro and Cottage Industries Foundation



Employees Service Probidhanmala, 2015 shall be followed not the
T g 230S AET A RS AT *MAAnd fafiresae ¢ @pdre! e i,
Xoo¢ as published in the Gazette Notification dated 20 June 2005.
On perusal of the Foundation Employees Service
Probidhanmala, 2015, it appears that under the short title and
application of the Probidhanmala it has been stated in probidhan
2.1 that % ARMENET FH, TS ¢ FHF g FroteT @37 TR GIFAT AfqaEET,
J05¢ I wfefee =71 In probidhan 2.2 of the Probidhanmala it has
been stated that 92 efRgEweEr FEFE EAM A7 OFO Sfeyfs A e 8(b[F) &
4FF AP FAPIge FHM GR Sfre e Ae FHbEE afe grres a1 In the
definition provided in probidhan 3.1 it has been stated that «g
AR FoT00 “S6Y, N2 ¢ Fo g FICCeHF 93 IR bipal AL I 1™
It further appears from probidhan 9.1 relating to direct
appointment wherein it is stated that “............ PG & Ao HIFar
e SEfe  tEwer, frEe @Sl (@TeE W W ¢ SNy HEREl SPRwIEe
s A Mie vRG o FHES/FTHRTT ¢ O G G e 0 2J |
Thereafter, appointment by promotion has been provided in
probidhan 9.3 of the aforesaid Probidhanmala, 2015. So, the
aforesaid Probidhanmala of 2015 is the complete code for the
employees of the Foundation and the petitioners being the
employees of the said Foundation shall be governed and guided by
the aforesaid Probidhanmala of 2015 which has been made
pursuant to clause 93 of the Articles of Association of the
Foundation wherein it is provided that the SMCIF may, subject to
the directives of the Board of Directors from time to time in this

regard, appoint or employ such persons (officers and employees) as it



consider necessary for the efficient performance of its operation on
such terms and condition as may be prescribed by regulations. But
at first appointment will be made from the manpower of the closed
four projects then outsider. In Probidhanmala 1.7 under Preface of
the Probidhanmala, 2015 it has been stated that FGE*7
Memorandum of Association 97 b FT (ONIF FGCGHT 0 F77 €48 G5
Ay #9w 9R Articles of Association 04 = (eI b 7o [ GG “if5ere
7 QI | WGP & QAP GF 5O F (NOIqP G% PG FHP0]/PIBIR e
fCIY R @R eiewd ARSI G G2 BIpAl QAN 9z P Re |

In probidhan 19.2 of the Probidhanmala, 2015 wherein 534"
qRFIfEdel has been provided stating that #Gce=itaz féifae 2w fezicas =15
T PANPG]/FABIANT BIPA TG e 1R [{LA6© 2T | T37 GIFAIa 207 A9 P 27 7 |
qIE_IIRFSl (pay protection) &ml~ F=1 2(q A |

So, it is clear that all matters relating to the service of the
employees including the petitioners of the Foundation shall be
guided and regulated by the provision of the Small Micro and
Cottage Industries Foundation Employees Service Probidhanmala,
2015.

Moreover, the Foundation in which the writ petitioners are
employed is not a development project within the meaning of rule
2(a) of the Tm &Fg 23TS AT ACEH FARRS A MR fafsresae @ (eyore!
fade g, 2w00e as published in the Gazette Notification dated 20
June 2005 and the petitioners could not establish his claim of
applicability of the aforesaid provision of the Rules, 2005. When

probidhanmala 19.2 of the Foundation Employees Service



Probidhanmala, 2015 provides that after being employed by
appointment in the service of the Foundation, the service of the
officers/employees shall be treated as new/fresh appointment in
the Foundation and their previous service shall not be counted. As
such, we are of the view that the petitioners have nothing to deal
with the T3W o<Fg 23rc AT ATEHE FEREES AW AWM fTRfeFae @ (@mors
fadime ffqwet, 200¢ as published in the Gazette Notification dated 20
June 2005 which is not applicable in the case of the petitioners.
The petitioners at best could agitate the bar employed in the
provision of the Foundation Employees Service Probidhanmala,
2015.

For the reasons and discussions made hereinabove, we do not
find any substance in the submissions of the learned Advocate for
the petitioners as well as in the merit of the Rule Nisi which is liable
to be discharged.

In the result, the Rule Nisiis discharged without any order as
to costs.

Communicate the order.

Md. Mahmud Hassan Talukder, J:

I agree.



