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Shahidul Karim, J.  

 

 This Death Reference has been submitted by the learned 

Additional Metropolitan Sessions Judge, 4th Court, Chattogram vide 

his Office Memo No. 13 dated 05-06-2016 for confirmation of the 

sentence of death imposed upon condemned accused, Soumitra 

Barua alias Babu under section 302 of the Penal Code. By the 

impugned judgment and order of conviction and sentence dated 01-
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06-2016, the learned Judge of the Court below found the 

condemned accused guilty under Sections 302/201 of the Penal 

Code and sentenced him to death in Sessions Case No. 107 of 2006, 

arising out of Kotwali Police Station Case No. 42 dated 28-03-2005, 

corresponding to G.R. No. 205 of 2005 and acquitted co-accused 

Nazimuddin alias Sujon for want of evidence against him. 

Thereafter, the learned Additional Metropolitan Sessions Judge 

transmitted the entire proceedings of the case to this Court for 

confirmation of the death sentence awarded to the condemned 

accused. Against the aforesaid judgment and order of conviction 

and sentence, the condemned accused Soumitra Barua alias Babu 

has also preferred Jail Appeal No. 133 of 2016 which was 

subsequently converted to a regular Criminal Appeal being No. 

8953 of 2021.  

Since the death reference and the connected Criminal as well 

as Jail Appeal arose out of the same judgment and order, they have 

been heard together and are being disposed of by this single 

judgment.  

The prosecution case came into being from an awful incident 

in which victim Tajuddin alias Babu was done to death by 

slaughtering as well as by inflicting dagger blows.  
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The essence of the prosecution case as has been portrayed in 

the FIR as well as unfurled during trial is that accused Soumitra 

Barua alias Babu got acquainted with informant’s widowed sister, 

Nasrin Begum (P.W.10) and taking advantage of that the former  

often paid visit to the house of the latter. About 4/5 months prior to 

the incident, the accused gave marriage proposal to P.W.10 Nasrin 

Begum which was turned down by her family members as the 

former belongs to a different religion and also forbade him not to 

make any contact further with Nasrin. But without paying any heed 

to such request of the informant party, the accused became adamant 

to get the sister of the informant and started causing vexation to 

Nasrin on different occasions. In the mean time, P.W.10 Nasrin 

became familiar with Sujon, whereupon the latter used to pay visit 

to the house of the informant. Centering round that issue, accused 

Soumitra Barua alias Babu asked victim Tajuddin alias Babu, the 

brother of Nasrin to forbid his sister not to keep any contact with 

Sujon to which he raised protest disclosing that his sister is at liberty 

to roam about with any person whom she likes. As a result the 

accused got furious and threatened deceased victim Tajuddin alias 

Babu. In the morning of 27-03-2005 at around 8.00 am, accused 

Soumitra Barua made a mobile phone call to victim Babu and asked 
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him to come to his house at Alkaran on the pretext of providing him 

a job. Having received such phone call, victim Tajuddin alias Babu 

left for the residence of Soumitra at 10.00 am in the morning from 

his work place at Iqbal Store after informing his brother, Ziauddin 

an employee of that Store. On that night till 11.00 pm, deceased 

victim Tajuddin did not return home following which his family 

members being frightened started searching for him here and there. 

At one stage of searching at around 4.00 am in the night, the 

informant party got news through local Police Station that accused 

Soumitra Barua was caught red handed with the dead body of victim 

Tajuddin from the bank of the river near Abhaymitra Ghat, Firingi 

Bazar. Having learnt as such, the informant along with his brothers 

went to the police station and identified the dead body of victim 

Tajuddin with marks of injury on his occipital region as well as on 

the neck. It has been suspected that the accused might have killed 

the victim by inflicting knife blows as well as by slaughtering and 

eventually tried to hush up the matter by abandoning his dead body 

in the river after packing it with sack. Following the incident, P.W.1 

Md. Jahangir Uddin being informant filed the FIR which gave rise 

to Kotwali P.S. Case No. 42 dated 28-03-2005.  
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After lodgement of the case, police took up investigation of 

the same and having found prima facie incriminating materials 

submitted charge sheet against accused Soumitra Barua alias Babu 

including another under sections 302/201 of the Penal Code.  

At the commencement of trial, charge was framed against the 

aforesaid accused under sections 302/201/34 of the Penal Code to 

which they pleaded not guilty and claimed to be tried as per law.  

In order to prove the charge, the prosecution had adduced as 

many as 15 witnesses out of 25 witnesses cited in the charge sheet 

who were aptly cross-examined by the defence.  

It is to be noted that co-accused Nazimuddin alias Sujon went 

into hiding after getting bail and as such, the trial court concluded 

the trial after engaging a state defence Advocate on his behalf.   

After closure of the prosecution witnesses, the accused was 

called upon to enter into his defence under section 342 of the Code 

while he repeated his innocence and also declined to adduce any 

evidence in support of his defence. 

The defence case, that could be gathered from the trend of 

cross-examination of the prosecution witnesses, is of complete 

innocence and false implication. The further case of the defence is 
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that the confession of the accused was not true and voluntary rather 

it was obtained by applying 3rd degree method. 

Eventually, the learned Additional Metropolitan Sessions 

Judge, Chattogram, upon taking hearing from both sides and on an 

appraisal of the evidences and materials on record, came to the 

conclusion that the prosecution had successfully been able to bring 

the charge to the door of the accused to the core and accordingly, 

convicted and sentenced him in the manner as noted at the incept. 

Feeling aggrieved thereby and dissatisfied with the impugned 

judgment and order of conviction and sentence, the condemned 

accused has filed the instant Criminal Appeal being No. 8953 of 

2021(arising out of Jail Appeal No.133 of 2016). As we have 

already noticed, the learned Additional Metropolitan Sessions Judge 

has also submitted the entire proceedings of the case for 

confirmation of the death sentence awarded to the condemned 

accused. 

Mr. Bashir Ahmed, the learned Deputy Attorney General with 

Ms. Syeda Shobnum Mustary, the learned Assistant Attorney 

General appearing on behalf of the State upon placing the FIR, 

charge sheet, charge, inquest as well as post mortem examination 

report of the deceased victim, confessional statement of the accused, 
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evidences on record and impugned judgment and order of 

conviction and sentence submits with vehemence that the 

prosecution has successfully been able to bring home the charge 

levelled against the accused by adducing some cogent, indubitable 

and trustworthy evidence. He further submits that by giving 

corroborative evidence, P.W.Nos.4, 5 and 11 have satisfactorily 

proved that the dead body of deceased victim Tajuddin alias Babu 

was recovered from the possession of accused Soumitra Barua alias 

Babu in the night following 27-03-2005 at around 9.00/9.30 pm 

from Abhaymitra Ghat area. Moreover, the incriminating cutter 

blade along with some blood smeared wearing apparels and a pillow 

were recovered from the P.O. room i.e. from the homestead of the 

accused where the victim was killed, Mr. Ahmed further added. He 

next contends that accused Soumitra Barua alias Babu confessed to 

his guilt by making confessional statement which was found to be 

true, voluntary and inculpatory in nature and further that the accused 

did not file any retraction application challenging the voluntary and 

truthful character of his confession. Mr. Bashir Ahmed finally 

submits that the learned Additional Metropolitan Sessions Judge of 

the Court below on a careful scanning of the evidences and 

materials on record rightly and correctly adjudged the guilt of the 
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accused in the killing incident of the deceased victim and 

accordingly convicted and sentenced him by the impugned 

judgment and order which does not require any interference by this 

Court. In support of his submissions, Mr. Ahmed has put reliance on 

the cases reported in 17 BLC (AD) 204, 63 DLR (AD) 63, 4 BLC 

(AD) 223, 12 BLC (AD) 203, (2010) 12 SCC 324 and (2000) 5 

SCC 207.  

Having refuted the aforesaid submissions, Mr. Dewan Abdun 

Naser with Mr. Md. Rezaul Kabir Bhuiyan, the learned Advocate 

appearing on behalf of condemned accused Soumitra Barua alias 

Babu in Criminal Appeal No. 8953 of 2021 (arising out of Jail 

Appeal No.133 of 2016) has seriously criticized the impugned 

judgment and order contending that the prosecution has hopelessly 

failed to prove the charge mounted against the accused. The learned 

Advocate has tried to impeach the veracity of the impugned 

judgment and order on the following scores:  

1. that the formal FIR lodged by P.W.1 (Exhibit No.1) 

cannot legally be treated as FIR since it was not first in 

point of time as because according to P.W.14, he first got 

the news about the dead body of the victim through 

wireless message as such it should have been treated as 
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FIR and Exhibit-1 should have been left out of 

consideration;  

2. that the prosecution has failed to prove that accused 

Soumitra Barua alias Babu called away victim Tajuddin 

over mobile phone and no call list of the alleged phones 

was also produced before the Court rendering the 

prosecution case shaky and doubtful; 

3. that the confession of the accused was not true and 

voluntary since it was preceded by 3(three) day remand 

and further that the relevant Magistrate did not make 

genuine effort to find out the real character of the 

confession; 

4. that by adducing sufficient and corroborative evidences 

the prosecution has utterly failed to prove that victim 

Tajuddin was killed in the house of the accused; 

5. that some vital witnesses including the baby taxi driver by 

which the dead body of deceased victim Tajuddin was 

alleged to have been carried to Abhaymitra Ghat were not 

examined as such the accused is entitled to get benefit of 

section 114(g) of the Evidence Act; and  
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6. that the prosecution has failed to prove the charge brought 

against the accused beyond reasonable doubt.  

In a last ditch attempt, Mr. Naser submits with folding hand 

that if the conviction of the accused is ultimately maintained in that 

event the sentence of death awarded to him may be commuted to 

one of life imprisonment in view of the fact and circumstances of 

the case, particularly in consideration of the fact that the concerned 

accused has been suffering the pangs and agony of death sentence 

for more than 5 years. 

We have heard the learned Advocates of both sides at length, 

perused the impugned judgment and order together with the entire 

evidences and materials on record and also took into consideration 

the attending and surrounding facts and circumstances of the case 

minutely. 

With a view to arriving at a correct decision in the Death 

Reference and the connected Appeal, we are now called upon to sift 

and weigh the relevant evidences on record together with the facts 

and circumstances of the case.  

 P.W.1 Md. Jahangir Uddin is the full brother of deceased 

victim Tajuddin alias Babu. In his testimony this witness gives out 

that his widowed sister Nasrin used to stay with them in the 
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residence at the 2nd floor of Nasim Bhabon. About 1 & 1/2 years ago 

accused Soumitra Barua got acquainted with his sister Nasrin 

following which the former would come to their (P.W.1) residence 

off and on. At one stage, a love affair had developed between 

accused Soumitra Barua and his (P.W.1) sister Nasrin. 4/5 months 

prior to the occurrence, accused Soumitra Barua gave marriage 

proposal to the family member of Nasrin which was turned down by 

the latter since he belonged to a different religion. Thereupon, 

accused Soumitra Barua was forbidden not to keep any contact with 

Nasrin following which the former became furious, whereupon he 

used to disturb Nasrin. In the meantime, Nasrin got acquainted with 

one Sujon who held from Bandel Road as a result the latter used to 

come to the residence of the informant which had come to the notice 

of accused Soumitra Barua. 5/6 days prior to the incident, accused 

Soumitra Barua in presence of Sujon asked deceased victim 

Tajuddin alias Babu to refrain his sister Nasrin so that she does not 

keep any contact with Sujon to which the deceased victim replied 

negatively, whereupon accused Soumitra Barua became annoyed 

and intimidated the deceased victim. In the morning of 27-03-2005 

at around 8.00 am, victim Tajuddin started off to his work place at 

Iqbal Store. At around 9.30 am accused Soumitra Barua informed  
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deceased victim Babu over mobile phone that he managed a job for 

him and also asked him to come to his (accused) residence at 

Alkaran. On arrival of another brother of the informant named 

Ziauddin Ali at Iqbal Store, deceased victim Tajuddin alais Babu 

infromed him about the aforesaid conversation with accused 

Soumitra Barua over mobile phone, and thereafter, he went to the 

residence of the accused. Till 11.00 pm on that night deceased 

victim Tajuddin alias Babu did not return back home as a result all 

of them (informant) became worried and started searching for Babu 

at his friend’s residence. On that night at around 3.00 am, Kotwali 

thana police came to their (P.W.1) house and infromed that they 

detained accused Soumitra Barua along with a dead body from 

Abhaymitra Ghat of Firingi Bazar while he was about to dump the 

same in the river. Thereafter, the informant along with others went 

to Kotwali P.S. and identified the dead body to be of his brother 

deceased victim Tajuddin alias Babu. At the relevant time, they 

found injury marks on the neck and occipital region of the victim 

caused by sharp cutting weapon and also came to learn that accused 

Soumitra Barua killed deceased victim Tajuddin alias Babu as he 

put resistance to the former to keep relation with his sister Nasrin. 

Later, the informant went to Abhaymitra Ghat and having come to 
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know about the incident lodged the FIR on 28-03-2005 with 

Kotwali P.S. This witness proves the FIR including his signature 

appearing thereon as Exhibit Nos.1 and 1/1 respectively and also 

identified accused Soumitra Barua in the dock.  

 The defence has cross-examined P.W.1 in details. But 

nothing as such has come out from his mouth which could belittle 

his testimony. In reply to cross-examination this witness states that 

the accused did not threat the victim in his presence and further that 

he was not present while deceased victim Babu was having 

conversation with the accused over mobile phone. This witness 

further states that he was not present at Abhaymitra Ghat while the 

dead body was about to be dumped there. His deceased brother 

Tajuddin alias Babu and another brother Ziauddin used to work as 

salesman at Iqbal Store of Riaz Uddin Bazar. Accused Soumitra 

Barua at first gave marriage proposal to Nasrin and after a long 

interval thereof accused Nazimuddin alias Sujon used to come to 

their (P.W.1) residence. He (P.W.1) could not say whether accused 

Nazimuddin got married with his sister Nasrin on 22-04-2005 

through registered kabinnama or not at a dower amount of Tk.2 lac. 

P.W.1 denied the defence suggestions put to him by the defence 

strictly. 
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 P.W.2 Mohammad Ali is another brother of deceased victim 

Tajuddin. In his evidence this witness discloses that he is a salesman 

at Iqbal Store of Riaz Uddin Bazar and his brother deceased 

Tajuddin used to work at the same Store. In his absence victim 

Tajuddin used to go to Iqbal Store and sit there. On 27-03-2005 as it 

was late for him to go to the shop, deceased victim Tajuddin alias 

Babu went to Iqbal Store of Riaz Uddin Bazar at around 8.00 am in 

the morning. Subsequently, he (P.W.2) went to the shop at around 

9.00 am, whereupon victim Tajuddin alias Babu left the shop 

informing him that he would go to accused Soumitra Barua as he 

assured him to provide with a job. On that day deceased victim 

Tajuddin alias Babu did not return home following which they 

became anxious and searched for him here and there. On the night 

following 27-03-2005 at around 3.40 am (28-03-2005), Kotwali 

Thana Police came to their (P.W.2) residence and took his brother 

Jamir Uddin Ashique (P.W.3) and Jahangir Uddin (P.W.1) along 

with them. About 
�

�
 an hour later, he (P.W.2) along with other 

members of his family went to Kotwali P.S. and found a dead body 

in a cart which they identified to be of deceased victim Tajuddin 

alias Babu. At the relevant time, they found marks of injuries on 

either side of the head including occipital region and also found 
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serious cut mark injury on the neck. At the material time they also 

found accused Soumitra Barua in the police station who was being 

detained there. On query made by police, accused Soumitra Barua 

admitted that he killed deceased victim Tajuddin alias Babu. 

Accused Soumitra Barua had a relation with his (P.W.2) sister and 

deceased victim Tajuddin alias Babu put resistance to that following 

which the accused became furious and killed the victim in a pre-

planned manner along with his corny accused Sujon. This witness 

identified accused Soumitra Barua and Sujon in the dock.  

 In reply to cross-examination P.W.2 states that Iqbal Store is 

a Dry Food Shop and he took permission from the owner thereof so 

that in his absence his brother Tajuddin can do work on his behalf. 

This witness further says that he did not see as to when and how 

deceased victim Tajuddin alias Babu sustained injuries on his 

person. P.W.2 denied the defence suggestion amongst others that 

accused Soumitra Barua had no relation with his sister.      

 P.W.3 Md. Jamiruddin alias Ashique is another brother of 

deceased victim Tajuddin alias Babu. In his deposition this witness 

claims that there was a love affairs between accused Soumitra Barua 

and his sister Nasrin Akhter for about 2/3 years prior to the 

occurrence. His sister was a divorcee whereupon she used to stay 
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with them (P.W.3). At one stage, accused Soumitra Barua gave 

marriage proposal to his sister following which he (P.W.3) and his 

brother, deceased victim Tajuddin alias Babu put resistance to that 

proposal. One day, an altercation broke out between accused 

Soumitra Barua and deceased victim Tajudding alias Babu. In the 

meantime, a love affairs developed between accused Nazim Uddin 

and his sister Nasrin. His sister was elder than Nazim Uddin alias 

Sujon following which they (P.W.3) tried to make him understand 

the situation. In the morning of 27-03-2005 the around 9/10.00 am, 

deceased victim Tajuddin alias Babu went to his work place at Iqbal 

Store of Riaz Uddin Bazar but he did not return home as a result 

they made search for him here and there. On the following night at 

around 3/4 am, Kotwali Thana Police came to their (P.W.3) 

residence and asked them to go to the police station, whereupon he 

along with his brother Jahangir went to the police station. After 
�

�
 an 

hour of their departure, his another brother Md. Ali (P.W.2) along 

with other family members went to the police station. On arrival at 

the police station they found the dead body of deceased victim 

Tajuddin alias Babu lying on a push cart. They identified the said 

dead body to be of victim Tajuddin alias Babu and also found 

accused Soumitra Barua who was being detained in the police 
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station. Accused Soumitra Barua confessed in their (P.W.3) 

presence that he killed Tajuddin alias Babu. They (P.W.3) found 

marks of injuries on the person of the deceased victim. They also 

came to learn that accused Soumitra Barua was caught red-handed 

by police and public with the dead body of his brother while he was 

trying to dump the same. P.W.3 identified accused Soumitra Barua 

in the dock.  

 In reply to cross-examination P.W.3 says that he did not 

witness the killing incident of his brother and further that he was not 

present while accused Soumitra Barua was being detained by the 

public. P.W.3 further states that a love affairs developed between 

accused Nazim Uddin alias Sujon and his (P.W.3) sister Nasrin 

Begum and thereafter they got married. P.W.3 denied the defence 

suggestions that accused Nazim Uddin alias Sujon killed his brother 

and further that he deposed falsely against accused Soumitra Barua 

implicating him with the incident as he was a friend of co-accused 

Nazim Uddin alias Sujon. 

 In his evidence P.W.4 Md. A. Kuddus avers that in the night 

following of 27-03-2005 at around 9/9.30 pm a CNG run baby taxi 

went straight to Abhaymitra Ghat. At the relevant time he was 

having dinner at a nearby restaurant. A person was unloading a 
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packed sack from the baby taxi which creates suspicion among the 

people present there. Subsequently, the local people detained that 

person who came along with the sack by baby taxi. Upon touching 

the sack the local people sensed that a dead body was being kept 

there. Subsequently, the matter was brought to the notice of the 

police, and thereafter, the detained person was handed over to 

police. A dead body was found inside the sack. Police then took 

away the detained person to the police station. Police recovered a 

pillow, vest (‡MÄx) and seized those articles vide seizure list (Exhibit 

No.2) to which he put his signature (Exhibit No.2/1) and also held 

inquest (Exhibit No.3) of the dead body. P.W.4 identified accused 

Soumitra Barua in the dock as the person who brought the dead 

body by a baby taxi and who was held by the public. This witness 

also identified the aforesaid seized pillow and vest which were 

tinged with blood as Material Exhibit No.I series.  

 In reply to cross-examination P.W.4 divulges that at the 

relevant time he was having dinner seating in a restaurant which is 

adjacent to the ghat. He heard as well as saw the incident as people 

were talking about the same. Police appeared at the spot and 

brought out the dead body after opening up the sack. After bringing 

the sack and dropping the same, the baby taxi driver went away. He 
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did not detain the accused at the spot, rather local people caught 

hold of him. He (P.W.4) himself saw the baby taxi to go to the ghat 

and also witnessed that the sack was being unloaded by labour. He 

could not recollect all the injuries found on the dead body except on 

the neck. P.W.4 denied the defence suggestions that the accused was 

not detained or that he deposed falsely.  

 In his testimony P.W.5 Md. Rafique asserts that the 

occurrence took place in 2005. One night at around 11/11.30 pm, 

having heard clamour of people he arose from sleep and came to 

Abhaymitra Ghat. Thereafter, he found a dead body clad in a pant. 

Police seized vest (‡MÄx), gamcha and pant vide seizure list and 

obtained his signature thereto (Exhibit No.2/2). 

 In reply to cross-examination P.W.5 states that after going to 

the spot he saw the dead body and other articles. He could not say 

what was written in the paper by the police. Police obtained his 

signature for taking away the dead body.  

 P.W.6 Dr. Md. Fazle Rabbi is the relevant doctor who held 

autopsy of the dead body of deceased victim Tajuddin alias Babu on 

28-03-2005 at around 3.10 pm at the identification of Constable 

No.489 Susanta Barua (P.W.7) and found the following injuries:  

(1) Lacerated wound on right occipital region 2"x1"x
�

�
".  
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(2) Lacerated wound on right parietal region 2"x
�

�
"x
�

�
". 

(3) Lacerated wound on left eye brow 
�

�
" x

�

�
" x

�

�
", black both 

eyes. 

(4) Lacerated wound on right eye brow 1" x
�

�
" x

�

�
".  

(5) Haematoma found right and left parietal occipital 4"x2". 

(6) Incised wound front of right and left neck 2"x
�

�
"x
�

�
". 

(7) Incised wound on left mandible 1
�

�
" x

�

�
"x 

�

�
". 

In his opinion, death was due to heamorrhage and shock 

which were ante-mortem and homicidal in nature. This witness 

identified the post-mortem examination report and his signature 

appearing thereon as Exhibit Nos.4 and 4/1 respectively.   

P.W.6 was cross-examined by the defence but nothing 

discriminatory was detected in his cross-examination which can 

belittle his testimony. This witness denied the defence suggestion 

that the death was not caused due to neck injury.   

P.W.7 Susanta Barua (Constable No.489) is the relevant 

police personnel who took the dead body of deceased victim to 

Chattogram Medical College Hospital for post-mortem examination 

vide Kotwali Thana C.C. No.01/05 dated 27-03-2005. 
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In reply to cross-examination P.W.7 states that he took the 

dead body of deceased Babu by a van and handed it over to the 

Forensic Department. P.W.7 denied the defence suggestions that the 

dead body did not belong to Babu or that he deposed falsely.  

P.W.8 Md. Ali Noor is the relevant Magistrate who recorded 

the confessional statement of accused Soumitra Barua. In his 

evidence this witness states that on 13-06-2005 accused Soumitra 

Barua was brought before him in connection with Kotwali P.S. Case 

No.42(3)05 for recording his confessional statement, whereupon he 

afforded him sufficient time and also made him understood that he 

is a Magistrate not police and also made him aware about the effect 

of making confession. Thereafter, he jotted down the confession of 

the accused after complying with all legal necessary formalities and 

thereafter he read it over to the accused who put his signature 

thereto. P.W.8 proves the confessional statement of the accused and 

his signatures appearing thereon as Exhibit Nos.5 & 5/1 to 5/5.  

In reply to cross-examination P.W.8 says that he afforded 

time to the accused while the accused did not complain about any 

injury on his person. P.W.8 denied the defence suggestions that the 

confession of the accused was extracted by torture or that it was not 

voluntary.  
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P.W.9 Inspector Md. Abdur Rahim is the last Investigating 

Officer of the case. In his testimony this witness states that during 

investigation he consulted the C.D, visited the place of occurrence, 

examined witnesses, prepared sketch map as well as index of the 2nd 

place of occurrence wherefrom the dead body of the deceased 

victim was found and also apprehended the accused. He also 

consulted the sketch map and index prepared by the previous 

Investigating Officer and found the same to be correct. However, 

having found prima-facie incriminating materials, he submitted 

police report against accused Soumitra Barua alias Babu and 

accused Nazimuddin alias Sujon under sections 302/201 of the 

Penal Code. P.W.9 proves the sketch map and index prepared on 

28-03-2005 by the previous Investigating Officer as Exhibit Nos.6 

& 7 respectively and also identified the sketch map and index 

prepared by him on 15-09-20005 as Exhibit Nos.8 & 9 respectively.  

In reply to cross-examination P.W.9 states that the accused 

made confession during the investigation period of the previous 

Investigating Officer. P.W.9 denied the defence suggestions that 

accused Soumitra Barua did not commit any offence, rather accused 

Nazimuddin alone was responsible for the killing of the deceased 

victim or that he deposed falsely.    
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      P.W.10 Nasrin Akhter is the sister of the informant as well as 

deceased victim Tajuddin Babu. In her deposition this witness 

unfurls that he got married with one Abdul Kader in 1991 and 

subsequently she divorced him in 1995 as she could not come in 

agreement with him. In the year of 1999 she became familiar with 

accused Soumitra Barua and as the intimacy grew up the latter gave 

her marriage proposal. Eventually, she came to learn that the 

accused is a ruffian who had a son by his first wife. Her younger 

brother Tajuddin alias Babu (victim) including other brothers 

forbade her not to keep relation with accused Soumitra Barua and 

also put resistance to the same. Subsequently, in the last part of 

2004, she (P.W.10) got acquainted with Nazimuddin alias Sujon in 

connection with his business. At one stage, accused Nazimuddin 

alias Sujon also gave her marriage proposal and centering round that 

issue an altercation broke out between her and accused Soumitra 

Barua. In the morning of 27-03-2005 her brother victim Tajuddin 

alias Babu started off from house to his work place at Iqbal Store 

located on the Station Road. At around 10.00 am accused Soumitra 

Barua made a phone call to her brother while he was at Iqbal Store 

and asked him to go to his (accused) house in connection with a job. 

In the night her brother did not return home as a result they 
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(P.W.10) became anxious. On that night at around 3/4.00 am, police 

came to their house and informed that the dead body of deceased 

victim Tajuddin alias Babu was found at Abhaymitra Ghat and 

further that the accused was also detained. Later, her 2(two) 

brothers Jamir Uddin and Jahangir went to Abhaymitra Ghat along 

with police personnel. Subsequently, she along with her other 

brother went to the police station and found the dead body of her 

deceased brother on a push cart with mark of injury on head and cut 

mark on the throat. They also found accused Soumitra Barua in the 

police station. Having failed to marry her, accused Soumitra Barua 

killed deceased victim Tajuddin alias Babu after calling him over 

mobile phone, and thereafter the accused was caught he while 

concealing the dead body. This witness identified accused Soumitra 

Barua in the dock.  

 In reply to cross-examination P.W.10 discloses that she got 

married with accused Nazim Uddin alias Sujon and their marital 

relation still subsists. This witness further states that she did not go 

to Abhaymitra Ghat and also did not witness the killing incident of 

her brother, rather she saw the dead body of her brother. P.W.10 

denied the defence suggestions that accused Nazim Uddin alias 

Sujon killed victim Tajuddin alias Babu or that accused Soumitra 
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Barua was framed up in the case in order to screen off her husband 

Nazim Uddin alias Sujon.  

 In his testimony P.W.11 Manik Chandra Das states that the 

occurrence took place 5/6 years ago. At around 9/9.30 in the night 

the accused was detained along with a sack by the public at 

Abhaymitra Ghat. Having heard uproar, he went to the spot and 

found that the accused was being beaten up by the public. After 

arrival of police, he (P.W.11) opened up the sack and found a dead 

body inside thereof which was wrapped with a bed sheet. 

Subsequently, as per dictation of police, he took the dead body to 

the police station. This witness identified accused Soumitra Barua in 

the dock as to be the person who was caught by the public at the 

spot. P.W.11 proves his signature appearing on the inquest-report as 

Exhibit No.3/2.  

 In reply to cross-examination P.W.11 asserts that one Shiraj 

and Munshi were among the people who flogged the accused. His 

(P.W.11) residence is located in a nearby place of the spot. He 

fetched a push cart. P.W.11 denied the defence suggestions that he 

did not open up the sack and brought out the dead body or that he 

deposed falsely.  
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 P.W.12 Inspector Miah Zahid Hossain is an Investigating 

Officer of the case. In his evidence this witness states that during 

investigation he visited the place of occurrence, recorded the 

statements of witnesses, apprehended the accused, took him on 

remand and interrogated him about the incident. Subsequently, he 

made necessary arrangements for recording the confessional 

statement of accused by a Magistrate. Eventually, he handed over 

the case docket to A.C (DB) on 08-08-2005 due to his transfer 

elsewhere. Accused Soumitra Barua confessed to the Magistrate 

disclosing that he himself and accused Sujon killed victim Tajuddin 

alias Babu. 

 In his cross-examination P.W.12 says that the place of 

occurrence is the residence of the accused. The accused persons 

killed the victim using different sharp cutting as well as blunt 

weapon and also by smothering with pillow. P.W.12 denied the 

defence suggestion that the confession of accused Soumitra Barua 

was extracted by torture or intimidation.  

 P.W.13 is an employee of Iqbal Store. This witness claims in 

his evidence that one Md. Ali (P.W.2) was also worked along with 

him at the said store. Sometimes victim Tajuddin alias Babu came 

to Iqbal Store in lieu of his brother, Md. Ali and did the work. In the 
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morning of 27-03-2005 at around 7.30/8.00 am, victim Tajuddin 

alias Babu came to Iqbal Store and sat with him (P.W.13). At 

around 9.00 am, he heard that victim Tajuddin alias Babu was 

having conversation over mobile phone who left the shop at around 

9.30 am after arrival of Md. Ali (P.W.2). On the following day i.e. 

on 08-03-2005, he came to learn from Md. Ali that victim Tajuddin 

was killed. He also came to learn from newspaper that accused 

Soumitra Barua committed murder of victim Tajuddin alias Babu.  

 In reply to cross-examination P.W.13 states that he came to 

learn about the incident from newspaper. He could not say as to who 

made phone call to deceased victim Tajuddin alias Babu at around 

9.00 am and further that victim Tajuddin alias Babu did not inform 

him as to where he would go.  

 In his evidence P.W.14 S.I. Md. Abdur Rahim divulges that 

in the night following 27-03-2005 at around 21.05 hours he was on 

mobile duty within Kotwali Police Station, CMP vide G.D. No.1924 

dated 27-03-2005. Having received information through wireless, he 

went to Abhaymitra Ghat and found that accused Soumitra Barua 

was being detained by local people and also found a packed sack 

dead body in front of accused Soumitra Barua. He found injury 

marks on the neck and head of the dead body, whereupon he held 
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inquest thereof and sent it for post-mortem examination. No sooner 

then he arrested accused Soumitra. On receiving information, the 

full brother of deceased victim, Jahangir Uddin (P.W.1) came to the 

spot and identified the dead body to be of his brother Tajuddin alias 

Babu. Later, he seized 2(two) sacks which were attached to each 

other, a cloth by which the dead body was wrapped, a blood stained 

vest (‡MÄx) including a pillow and a side pillow vide seizure list in 

presence of witness. On interrogation, the accused took them 

(P.W.14) to his residence where he killed the deceased victim, 

whereupon the accused drew out a sharp cutting cutter/blade which 

was tinged with blood following which he (P.W.14) seized the 

same. Subsequently, at the instance of the accused, he (P.W.14) 

recovered 3(three) blood stained maroon coloured stripe lungi and a 

pillow on 28-03-2005 at 10.05 am in presence of witnesses vide 

seizure list (Exhibit-10). After lodgment of the case, the task of 

investigation was entrusted to him. During investigation he visited 

the spot along with accused Soumitra and seized the alalmats as 

aforesaid, prepared sketch map and index thereof and examined 

4(four) witnesses. On his query, accused Soumitra Barua informed 

that he summoned deceased victim Tajuddin alias Babu to his house 

and killed him and thereafter, in a bid to abandon the dead body he 
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took the same to the river ghat after stuffing the same in a gunny 

bag, while the local people present at the Abhaymitra Ghat 

apprehended him. P.W.14 proves the sketch map including his 

signature appearing thereon as Exhibit Nos.6 and 6/1 respectively 

along with his signature appearing on the index as Exhibit No.7/1 

and also identified the blood stained cutter/blade, 3(three) pieces of 

blood stained lungi and a pillow cover as Material Exhibit No.II & 

III series and IV. Later, being directed, he handed over the case 

docket to DB, CMP on 25-05-2005.  

 In reply to cross-examination P.W.14 states that in the night 

following 27-03-2005 at 9.35 pm, he arrested accused Soumitra 

Barua from Abhaymitra Ghat. After receiving information from the 

officer-in-charge, he went to Abhaymitra Ghat. In the night 

following 27-03-2005 at 10.00 pm, the informant got the 

information of recovery of the dead body, and thereafter, he along 

with other family members came to Abhaymitra Ghat. He recovered 

a blood stained cutter/blade from underneath a cot at the instance of 

the accused. P.W.14 denied the defence suggestions that no blood 

tinged cutter/blade was recovered at the instance of the accused or 

that he extracted confession of the accused by torture or that he 

deposed falsely.  
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 P.W.15 Mir Kashem is the Recording Officer of the case. In 

his testimony this witness states that on 28-03-2005 he was working 

as a duty officer at Kotwali Police Station, CMP. On that date at 

9.20 am informant Md. Jahangir Alam filed the FIR, whereupon he 

lodged the case after filling in the FIR form. This witness proves the 

FIR form including his signature appearing thereon as Exhibit 

Nos.11 and 11/1 respectively.  

These are all about the evidences that had been adduced by 

the prosecution in order to bring home the charge mounted against 

the accused.  

The only point for determination in this case is, whether the 

impugned judgment and order of conviction and sentence is legally 

maintainable or not. 

There is no dispute about the factum of death of deceased 

victim Tajuddin alias Babu. Nevertheless, since the offence alleged 

involves capital punishment in the form of death penalty, we would 

like to have a look at the inquest report to see for ourselves as to 

what injury or injuries were found on the person of the deceased 

victim at the initial stage of the case and what the apparent cause of 

death. 
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P.W. 14 S.I. Md. Abdur Rahim held inquest of the dead body 

of the deceased victim Tajuddin which has been marked as Exhibit 

No.3. The relevant portion of Exhibit No.3 reads as under:- “……. 

j¡b¡l X¡e f¡−n d¡l¡−m¡ A‡ ¿̄i Ae¤j¡e 3″ L¡V¡ SMj, j¡b¡l ¢fRe ¢ejÀ¡w−n Ae¤j¡e 3″  

C¢’ 2¢V L¡V¡ SMj, X¡e ®Q¡−Ml Ef−l 2″ L¡V¡ SMj, h¡j ®Q¡−Ml Ef−l il̈¦−a 

Ae¤j¡e 1″ L¡V¡ ¢Qq², h¡j ®Q¡−Ml h¡j f¡−n  1″ Ae¤j¡e L¡V¡ ¢Qq² ®c¢M−a f¡Cm¡jz ---

----- j¤−Ml p¡j−el Ef−ll f¡¢Vl 2¢V cy¡a J 2¢V ¢e−Ql f¡¢Vl cy¡a ®cM¡ ®Nm e¡z 

cy¡−al j¡−T ¢Sî¡ ®cM¡ k¡uz Nm¡l e£−Q d¡l¡−m¡ A−Ù»l Ae¤j¡e 5″x 4″x 2″ mð¡ 

L¡V¡ SMj ®cM¡ ®Nm z ” 

     (Emphasis added) 

From the aforesaid narration, it appears manifestly that at the 

initial stage of the case several marks of injuries were found on the 

head, face and neck of the deceased victim.  

Regarding cause of death it has been mentioned in Exhibit 

No.3 that, “OVe¡Øqm Aiu ¢jœ O¡−V m¡n ®gm¡l pju Sea¡ La«ÑL dªa ®p±¢jœ hs¤u¡ 

h¡h¤ ¢fa¡ p−¿¹¡o hs¤u¡ p¡w-482 BmLle 3 ew ®mCe, b¡e¡-®L¡−a¡u¡m£ S¡e¡u ®k, 

a¡q¡l¡ L¢afu hå¥ AcÉ 27-03-2005 a¡w l¡a  8.00 /8.30 ¢j. Hl pju Q¡¾cN¡J  

Hm¡L¡l L¡m¡l f¤m Hm¡L¡u qaÉ¡ L¢lu¡ CNG ®h¢h−V·x ®k¡−N jªa ®cq ec£−a 

®g¢mu¡ ®cJu¡l SeÉ a¡q¡−L f¡W¡u ¢h¢ej−u ®p±¢jœ−L 5,000/- V¡L¡ J 1¢V ®j¡h¡Cm 

®pV ®cJu¡ qC−h h¢mu¡ S¡e¡C−m ®p m¡n ec£−a ®g¢m−a B−p Hhw HL fkÑ¡−u Sea¡ 

La«ÑL m¡n ®gm¡l pju dªa quz ” 
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              (Emphasis put) 

From a bare reading of the aforesaid text it is thus patent that, 

on preliminary investigation, it was found that deceased victim 

Tajuddin alias Babu was killed in a brutal manner by accused 

Soumitra Barua along with his other cohorts and thereafter, while 

accused Soumitra Barua alias Babu was about to ditch his cadaver 

in the river, he was caught red handed by the local people. 

Admittedly, there is no direct evidence leading to the incident 

of the brutal murder of deceased victim Tajuddin alias Babu and the 

fate of the case mainly hinges upon the confessional statement of 

accused Soumitra Barua alias Babu.  

It is on record that during investigation the accused admitted 

to his guilt by making confessional statement which was recorded 

by Magistrate Md. Ali Noor (P.W.8) who proved the true and 

voluntary character of the same by giving evidence in the court.  

It is by now well settled that an accused can legally be found 

guilty and convicted solely banking upon his confessional statement  

if, on scrutiny, it is found to be true, voluntary and inculpatory in 

nature. In order to find out whether the confession of accused 

Soumitra Barua alias Babu has satisfied all the aforesaid criteria or 
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not, we feel it necessary to have a peep at the relevant confession 

which has been marked as Exhibit No.5. 

The exact text of the confession (Exhibit No. 5) of accused 

Soumitra Barua alias Babu is quoted below in verbatim:- 

“e¡p¢le e¡−jl HL ®j−u−L i¡mh¡¢pz ®p ¢hh¡¢qa¡ z ü¡j£ f¢laÉ¡J²¡z ®p a¡l 

ü¡j£l hå¥−cl p¡−b Ap¡j¡¢SL L¡S L−lz a¡−L ®pM¡e ®b−L ¢g¢l−u Be¡l SeÉ ®Qø¡ 

L¢lz Hi¡−h a¡l p¡−b Bj¡l c£OÑ 3 
1
2 hRl pÇfLÑ quz B¢jpq a¡l f¢lh¡−ll ®m¡LSe 

®h¡T¡−e¡l ®Qø¡ L¢lz H−a a¡l fË¢a Bj¡l Ni£l i¡mh¡p¡ S¾j¡uz B¢j Y¡L¡ k¡C pÇfLÑ 

qJu¡l j¡−T OVe¡l ®cs hRl B−Nz H−a a¡l p¡−b Bj¡l HL¢V c¤l−aÄl pª¢ø quz Hl 

j−dÉ p¤Se e¡−jl HL¢V ®R−ml p−‰ pÇfLÑ ®~al£ L−l B¢j S¡ea¡j e¡z e¡p¢l−el p¡−b 

Bj¡l ¢h−ul ¢hou¢V a¡l f¢lh¡l S¡−ez a¡−L ¢h−u Ll¡l SeÉ B¢j djÑ¡¿¹¢la qJu¡l 

m−r e¡p¢le−L ¢e−u X¡x Cu¡j£−el L¡−R ¢N−u p¤æa L¢lz Y¡L¡u Bj¡−L ®N¡fe L−l 

p¤S−el p¡−b e¡p¢l−el g¥g¡a ®h¡−el h¡p¡u ¢h−u−a ®k¡N ®cu z ®pM¡−e Bj¡l k¡Ju¡l 

Lb¡ ¢Rm z Y¡L¡ ®b−L B¢j ®g¡e Ll−m ®p Lb¡ hm−a Q¡u e¡z HL¢ce a¡l g¥g¡a 

®h¡−el  h¡p¡u k¡Cz h¡¢q−l p¤S−el f¢lQu ¢e−u Ei−ul p¡−b Bj¡l TNs¡ quz ®p¢ce 

®b−L e¡pl£e ®k¡N¡−k¡N hå L−lz p¤S−el p¡−b ®k¡N¡−k¡N L¢l−m ®p Bj¡−L h−m  

e¡p¢l−el ®R¡V i¡C−L M¤e Ll−m e¡p¢le−L Bj¡l L¡−R ¢g¢l−u ¢c−hz B¢j n−aÑ l¡S£ 

qCz OVe¡l ¢ce  p¤Se pL¡m 8.00 V¡u Bj¡l h¡p¡u B−p  B¢j e¡p¢l−el ®R¡V i¡C 

h¡h¤−L Q¡L¥l£l Lb¡ h−m Bj¡l h¡p¡u J−L ¢e−u B¢pz B¢j J p¤Se c¤S−e ¢j−m h¡h¤−L 

qaÉ¡ L¢lz p¤Se ®m¡q¡l lX ¢c−u j¡b¡l ¢fR−e BO¡a L®lz B¢j M¡−Vl f¡mw Hl L¡W 

¢c−u h¡h¤−L ®j−Tl Efl pÇf¤eÑ ®Q−f d−l B¢j H¢¾V L¡V¡l  ¢c−u Nm¡u 2¢V BO¡a 
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L¢lz ®hm¡ 3.00 V¡ fkÑ¿¹ ®h−Q ¢Rmz aMe B¢j J p¤Se j¤−Ml j−dÉ B¢j N¡jR¡ J p¤Se 

h¡¢mn ®Q−f  d−lz aMe 2 ¢j¢e−Vl j¡b¡u j¡l¡ k¡uz p¤Se−L h¡p¡u ®l−M 2¢V hÙ¹¡ ¢L−e 

H−e ®pm¡C L¢l j¡N¢l−hl Bk¡−el fl p¤Se ®V¢L¡Ê ¢e−u B−pz Bjl¡ 2  S−e d−l 

¢pHe¢S−a L−l Aiu¢jœ O¡−V ¢e−u k¡Cz ®mh¡−ll q¡−a m¡npq hÙ¹¡ a¥−m ¢c−m B¢j 

®e¡~L¡l SeÉ k¡C aMe p¤Se f¡¢m−u k¡uz f−l ®mh¡lpq ®m¡LSe Bj¡−L X¡L ®cu m¡n 

p−¾cq L−l Bj¡−L d−l ®g−mz f¤¢mn−L Mhl ®cuz f¤¢mn H−p m¡n ®c−M Bj¡−L 

b¡e¡u ¢e−u k¡uz ” 

                         (Emphasis put). 

From a plain reading of the aforesaid confession, it appears 

palpably that accused Soumitra Barua alias Babu implicated himself 

in the incident of murder of deceased victim Tajuddin alias Babu 

which had taken place in his own house. Moreover, the factum of 

arrest of accused Soumitra Barua alias Babu at the hand of the 

public while he tried to abandon the dead body of the victim has 

also been admitted by him in his confession. On a careful scrutiny 

of the confession, it is found that the same appears to be congruous 

to the prosecution story in material particulars. From a combined 

reading of the evidence of P.W.8 Md. Ali Noor together with the 

confession of accused Soumitra Barua alias Babu it transpires 

explicitly that the relevant Magistrate made genuine effort to find 

out the voluntary character of the confessional statement of the 
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accused by making necessary questions as set out under column 6 of 

the confession recording form. Moreover, the relevant Magistrate 

gave sufficient time for reflection to the accused while he was 

placed under the custody of the court peon named Md. Yunus and as 

the accused still expressed his willingness to confess, the Magistrate 

concerned took it down and thereafter, it was read over to the 

accused who admitted the contents thereof to be true and correct by 

putting his signature thereto. It further reveals from Exhibit No. 5 

that under column No.1 the Magistrate concerned gave a 

memorandum to the following effect: 

“fËaÉ¡ue Ll¡ k¡−µR ®k, Bp¡j£−L ¢Q¿¹¡ i¡he¡ Ll¡l SeÉ 11-30 V¡u (®hm¡) 

−b−L 3(¢ae) O¾V¡ pju ®cu¡ quz ®hm¡ 2-35 ¢jx Bp¡j£−L ®c¡o ü£L¡l Ll−h ¢Le¡ 

¢S‘¡p¡ Ll¡ q−m ®p ®c¡o ü£L¡l Ll−h h−m S¡e¡uz ®hm¡ 2-45 ¢jx ®b−L ®c¡o ü£L¡l 

E¢J² ®lLXÑ Ll¡ öl¦ L¢lz  a¡−L Bj¡l M¡p L¡jl¡u 11-30 V¡u Be¡ quz”  

(Underlining is ours). 

Under column No.8 of the confession recording form the 

relevant Magistrate gave memorandum in the following manner: 

“B¢j Bp¡j£−L f¤¢m−nl hÉhq¡l pÇf−LÑ ¢S‘¡p¡ Ll−m h−m f¤¢mn a¡l p¡−b 

i¡m hÉhq¡l L−l−Rz cªnÉax ®p ®üµR¡u üax fË−Z¡¢ca q−u ü£L¡lE¢J² ¢c−u−Rz” 

(Emphasis added). 
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Under column No.9 of the confessional recording form the 

Magistrate stated that, “B¢j Bp¡j£−L h¤¢T−u ¢c−u¢R ®k, ®p ®c¡o ü£L¡l Ll−a 

h¡dÉ euz ®p ®üµR¡u ü£L¡l E¢J² ¢c−u−Rz” 

Furthermore, after recording the confession, the accused was 

sent to Chattogram Jail hajat on the same day at 3.25 pm. 

 P.W.6 Dr. Md. Fazle Rabbi is the relevant doctor who held 

autopsy of the cadaver of deceased victim Tajuddin alias Babu. In 

his evidence this witness gives out the description of 4(four) marks 

of injuries which were detected on the person of the deceased victim 

which comes in agreement with that of the injuries as disclosed by 

the accused in his confessional statement as well.  

P.W. Nos. 4, 5 and 15 are private witnesses who gave 

corroborative evidence that on the occurrence night at around 9.00 / 

9.30 pm, local people apprehended accused Soumitra Barua alias 

Babu along with a sack (hÙ¹¡) at Abhaymitra Ghat and thereafter, 

recovered a dead body from his possession. P.W.4 and P.W.11 

identified accused Soumitra Barua alias Babu in the dock as the 

person from whom the dead body of victim Tajuddin Babu was 

recovered. 

 From the evidences and materials on record it further reveals 

that accused Soumitra Barua alias Babu did not raise any objection 
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regarding police torture or intimidation at the time of making 

confession and also thereafter. Even, he did not file any retraction 

application after coming out of the clutches of the police. Moreover, 

the accused said nothing about the voluntary character of the 

confession though his attention was drawn to his confession by the 

learned Judge of the trial court while he was being examined under 

section 342 of the Code. In such view of the matter, the confession 

of accused Soumitra Barua alias Babu can be regarded as voluntary 

and true as well . 

 From the aforementioned discussions, the incriminating 

circumstances appearing against the accused can be put as 

underneath:  

(1) that accused Saumitra Barua alias Babu had love affairs 

with Nasrin, sister of deceased victim Tajuddin alias Babu 

and consequently accused Saumitra Barua gave marriage 

proposal to the family members of Nasrin which was 

turned down by them as he belonged to a different religion; 

(2)  that accused Saumitra Barua was forbidden not to keep 

any contact with Nasrin following which he became 

furious and started to disturb her frequently; 
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(3) that in the meantime Nasrin had developed relation with 

one Sujon who used to visit the residence of the former 

which fact came to the notice of accused Saumitra and 

further that 5 to 6 days prior to the occurrence accused 

Saumitra Barua asked victim Tajuddin alias Babu to refrain 

his sister Nasrin so that she does not keep any contact with 

Sujon to which he replied negatively whereupon accused 

Saumitra Barua became annoyed and intimidated the 

deceased victim;  

(4) that in the morning of 27-03-2005 at around 8.00 am 

deceased victim Tajuddin alias Babu started off to his work 

place at Iqbal Store and after reaching there at around 9.30 

am accused Saumitra made a phone call to him (deceased 

victim) and informed that he managed a job for him and 

also asked him to come to his residence at Alkoron which 

fact was brought to the notice of his (deceased) elder 

brother Mohammad Ali (P.W.2) by the deceased victim on 

his (P.W.2) arrival at Iqbal Store; 

(5)  that thereafter deceased victim went missing and his 

whereabouts could not be found till late night of that day;  
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(6) that in the night following 27-03-2005 at 9/9.30 pm 

accused Saumitra Barua went to Abaymitra Ghat by a CNG 

run baby taxi and unloaded a sack packed dead body from 

the baby taxi which creates suspicion among the persons 

present there; 

(7) that the local people, out of suspicion, detained accused 

Saumitra Barua and on search a dead body was found 

inside the sack whereupon the matter was brought to the 

notice of the local police and after arrival of the police the 

accused was handed over to them along with the dead 

body; 

(8) that on the occurrence night at around 3.00 am Kotwali 

police came to the residence of P.W.1 and informed them 

that they detained accused Saumitra Barua along with a 

dead body from Abhaymitra Ghat at Firingi Bazar while he 

was about to dump the same in the river; 

(9) that after being informed P.W.1 along with others went to 

Kotwali Police Station and identified the dead body to be 

his brother Tajuddin alias Babu which bore injury marks on 

neck and occipital reason caused by sharp cutting weapon;  
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(10) that as per medico-legal evidence the cause of death of 

the deceased victim is homicidal in nature since his neck 

was found cut along with other injury on right occipital and 

right parietal region;  

(11) that accused Saumitra Barua made confession 

implicating himself in the killing incident of deceased 

victim Tajuddin alias Babu which, on scrutiny, was found 

to be voluntary, true and inculpatory in nature; and  

(12) that the incriminating cutter/blade tinged with blade 

was recovered at the instance of the accused from his 

house.  

  

 The aforesaid incriminating circumstances, in our view, are 

undoubtedly incompatible with the innocence of the accused. The 

incriminating circumstances appearing against the accused in the 

case are well-knit, full and complete and there is no missing link in 

the chain of circumstances. Such being the position there is no 

hypothesis expect the guilt of the accused.  

 Contention has been raised on behalf of the accused that the 

formal FIR (Exhibit No.1) filed by P.W.1 cannot legally be treated 

as FIR since it was not first in point of time as because according to 
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P.W.14 he first got the news about the dead body of victim through 

wireless message and as such it should have been treated as FIR and 

consequently Exhibit-1 should have been left out of consideration. 

But in the facts and circumstances of the case we cannot see eye to 

eye with the above view expressed by the learned defence Advocate 

inasmuch as the said wireless message does not contain all the 

requirements of an FIR as mandated by section 154 of the Code. 

According to section 154 of the code, the information must relate to 

the commission of a cognizable offence and it shall be reduced to 

writing (if given orally) and shall be signed by its maker. The next 

requirement is that the substance thereof shall be entered in a book 

kept in the police station in such form as the government has 

prescribed. Moreover, the First Information Report has to be 

prepared and it shall be forwarded to the Magistrate who is 

empowered to take cognizance of such offence upon such report. 

The officer-in-charge of a police station is not obliged to prepare 

FIR on any nebulous information received from somebody who 

does not disclose any authentic knowledge about commission of the 

cognizable offence. It is open to the Officer-in-Charge to collect 

more information containing details about the occurrence, if 

available, so that he can consider whether a cognizable offence has 
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been committed warranting investigation thereto. Since the wireless 

message in question does not fulfill all the requirements as 

mentioned hereinabove, the same cannot lawfully be regarded as 

FIR. It is on record that P.W.1 Md. Jahangir Uddin, the elder 

brother of the deceased victim went to the police station on the 

fateful night upon being informed by the police and found the dead 

body of his brother victim Tajuddin alias Babu with marks of 

injuries on it and thereupon, he went to Abhaymitra Ghat and 

became aware of the incident and thereafter, he lodged the FIR 

naming the accused which was eventually treated as FIR (Exhibit-

1). In such view of the matter, no illegality appears to have been 

committed by the learned Judge of the trial court in treating Exhibit-

1 as FIR and the argument put forward by the state defence 

Advocate on this count appears to be wide of the mark.  

 Contention has further been raised on behalf of the accused 

that the prosecution has failed to prove that accused Saumitra Barua 

alias Babu called away victim Tajuddin alias Babu over mobile 

phone as because no call lists of the alleged phones were produced 

before the court which creates doubt about the veracity of the 

prosecution story. It is true that no call lists of the alleged mobile 

phones were adduced and proved and admitted into the evidence by 
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the prosecution. But that alone will not render the prosecution case 

doubtful inasmuch as P.W.2 Mohammad Ali, the elder brother of 

the deceased victim categorically stated in his deposition that, ÒAvwg 

eZ©gv‡b wiqvRDwÏb evRv‡i BKevj †÷vi‡m †mjmg¨vb Gi PvKzix Kwi| gv‡S g‡a¨ 

Avgvi †QvU fvB ZvRywÏb Avgvi PvKzix ’̄j BKevj †÷v‡m© ewmZ| Avgvi †`vKv‡b 

hvB‡Z †`ix n‡j †mI gv‡S g‡a¨ D³ †`vKv‡b ewmZ| Avwg †`vKv‡b †cŠwQ‡j †m 

wdwiZ| MZ 27-03-2005 ZvwiL Avgvi †`vKv‡b hvB‡Z †`ix nIqvq Avgvi †QvU fvB 

ZvRDwÏb evey †m mKvj cÖvq 8.00 Uvi mgq wiqvRDwÏb evRvi ’̄ BKevj †÷v‡m© hvq| 

Avwg mKvj cÖvq 9.30 wgwb‡U †mLv‡b †M‡j Avgvi fvB ZvRDwÏb evey †m †`vKvb n‡Z 

P‡j hvq| ‡m P‡j hvIqvi mgq †mŠwgÎ eoyqv Zv‡K PvKzix †`Iqvi K_v e‡j‡Q Ges 

†mLv‡b hv‡e g‡g© e‡j‡Q|Ó  

 P.W.13 Mohammad Junaiyed is an employee at Iqbal Store. 

Corroborating the aforementioned evidence of P.W.2 this witness 

(P.W.13) divulges in his testimony that, ÒAvgvi mv‡_ BKevj †÷v‡i 

‡gvnv¤§` Avjx bv‡gi Av‡iv GKRb PvKzix K‡i| wfKwUg ZvRDwÏb evey gv‡S gv‡S 

Zvi fvB †gvnv¤§` Avjxi cwie‡Z© †`vKv‡bi KvR K‡i w`Z, †`vKv‡b AvmZ| MZ 27-

03-2005 Bs Zvwi‡L mKvj Abygvb 7.30/8.00 NwUKvi mgq ZvRDwÏb evey BKevj 

†÷v‡i G‡m Avgvi mv‡_ e‡mwQj| mKvj 9.00 Uvi mgq ZvRDwÏb evey‡K †gvevB‡j 

K_v ej‡Z ï‡bwQ| Abygvb  9.30 NwUKvq †gvnv¤§` Avjx †`vKv‡b Avm‡j ZvRDwÏb 

evey P‡j hvq|Ó     
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 Thus, it appears that in the morning of the fateful day victim 

Tajuddin Alias Babu went to Iqbal Store and after arrival of his 

brother there, he left the shop having informed his brother that 

accused Saumitra Barua made a phone call to him informing him 

that he managed a job for him and also asked him to go to his 

residence. The defence cross-examined P.W.2 and P.W.13 but failed 

to discard the aforesaid testimony of the witnesses. We also found 

nothing on record to disbelieve the evidences furnished by P.W.2 

and P.W.13. From the aforesaid discussions it appears that in the 

morning of the fateful day accused Saumitra Barua made a phone 

call to deceased victim Tajuddin alias Babu and asked him to go to 

his residence at Alkoron informing that he managed a job for him 

and accordingly the deceased victim left for the residence of the 

accused Saumitra Barua after informing his elder brother about the 

said conversation with accused Saumitra Barua. In such a backdrop, 

the argument put forward by the learned Defence Advocate 

regarding non production of telephone call lists does not inspire 

confidence.  

 It has further been contended on behalf of the defence that the 

confession of the accused was not true and voluntary since it was 

preceded by 3(three) days remand and further that the relevant 
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Magistrate also did not make any genuine effort to find out the real 

character of the confession. But, upon going through the evidence 

and materials on record, we cannot align with the aforesaid 

submission made by the learned Defence Advocate inasmuch as an 

accused can be placed on remand either during investigation or at 

the trial stage of a criminal case under sections 167 and 344 of the 

Code. Therefore, if no allegation of torture or inducement is made 

from the relevant accused in that event his confessional statement 

cannot be viewed with suspicions merely because before making 

confession he was taken on remand. In the instant case at our hand it 

is found that accused Saumitra Barua did not make any complain 

about the voluntary character of his confession by making any 

retraction application. Moreover, we have already observed that the 

relevant Magistrate (P.W.8) undertook sincere effort to find out the 

real character of the confession by making necessary questions to 

the accused before recording his confessional statement as set forth 

under column 6 of the confession recording form. Furthermore, the 

accused was given sufficient time for reflection and upon being 

asked by the Magistrate he informed that the police behave gently 

with him. On top of that the relevant Magistrate gave certificate 

under his own hand that the accused made confession voluntarily. 
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Therefore, the submission put forward by the learned defence 

Advocate regarding the involuntariness of the confession does not 

hold water.  

 It has been surged forward by the defence that some vital 

witnesses including the Baby Taxi driver by which the dead body of 

deceased victim Tajuddin alias Babu was alleged to have been 

carried to Abhaymitra Ghat were not examined in the case as such 

the accused is entitled to get benefit under section 114(g) of the 

Evidence Act. The above submission of the learned defence 

Advocate is also untenable in law as because the prosecution is not 

bound to examine each and every witness to prove a particular fact. 

In otherwords, it is up to the prosecution to determine as to how 

many witnesses is required to examine in a case to prove a 

particular fact. In the instant case at our hand, it is true that the 

prosecution did not examine the concerned Baby Taxi driver by 

which the dead body of the deceased victim was alleged to have 

been brought to Abhaymitra Ghat. But this alone will not corrode 

the entire prosecution case inasmuch as P.W.4 Md. Abdul Kuddus, 

P.W.5 Md. Rafiq and P.W.11 made statement in unison regarding 

arrival of accused Saumitra Barua alias Babu along with a dead 

body at Abhaymitra Ghat by a CNG run bay taxi including the 
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factum of his being apprehended by the local people out of 

suspicion upon seeing the dead body kept in a sack with which the 

accused came to that ghat for dumping the same in the river. P.W.14 

is the relevant police officer who first went to Abhaymitra Ghat and 

found accused Saumitra along with a dead body packed in a sack 

who was detained by the local people. This P.W.14 prepared inquest 

report of the dead body of deceased victim Tajuddin alias Babu and 

sent it for post-mortem examination. Therefore, non examination of 

CNG run Baby Taxi driver matters little in the face of the evidences 

on record and the same will not make the prosecution story doubtful 

and as such the accused is also entitled to get any benefit under 

section 114(g) of the Evidence Act as canvassed by the learned 

Defence Advocate.  

 On a careful scrutiny of the confession (Exhibit No.5) it 

appears that accused Saumitra Barua implicated himself along with 

co-accused Nazimuddin alias Sujon in the killing incident of 

deceased victim Tajuddin alias Babu. But the learned trial court on 

proper analysis of the evidences and materials on record opined that 

the prosecution has hopelessly failed to prove the charge brought 

against co-accused Nazimuddin alias Sujon and accordingly 

acquitted him. Against the aforesaid decision of the trial court the 
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State did not prefer any appeal. In the absence of an appeal against 

the acquittal order of co-accused Nazimuddin alias Sujon we are not 

inclined to embark upon the task of considering the veracity or 

legality of the acquittal order of accused Nazimuddin alias Sujon.  

 We have taken stock of the Jail Appeal being No.133 of 2016 

filed by condemned-accused Saumitra Barua. In order to prove his 

innocence accused Saumitra Barua gave a detailed account of his 

family background including the hard struggle life of a middle class 

family man alike him. Moreover, the accused has tried to make out 

a case that the confession was extracted from him by applying 3rd 

degree method by the police and it was not voluntary in nature. But 

no evidence and materials were found on record in support of the 

aforesaid allegation of alleged torture made by accused Saumitra 

Barua in the process of obtaining his confession. Therefore, in the 

absence of any tangible evidence and materials, no reliance can be 

placed upon such belated statement made by accused Saumitra 

Barua in his jail appeal which was submitted on 05-06-2016. Suffice 

it to note that we have observed earlier upon a thread bare 

discussions that the confession made by accused Saumitra Barua 

was true, voluntary and inculpatory in nature. Moreover, P.W.4 Md. 

Abdul Kuddus identified accused Saumitra Barua in the dock saying 
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that, “‡h †jvKwU †eex ‡U·xi g‡a¨ jvk e Í̄vq f‡i G‡bwQj Ges RbZv KZ©„K a„Z 

n‡qwQj †m A`¨ KvVMovq Av‡Q mbv³ Kwijvg|Ó Similarly, P.W.11 Manik 

Chandra Das also identified accused Saumitra Barua in the dock 

disclosing in his evidence that, NUbvi ZvwiL Abygvb ivZ 9/9.30 NwUKvi 

mgq AfqwgÎ Nv‡U RbZv GKwU e Í̄vmn Avmvgx‡K AvUK K‡i| Avwg ‰n ˆP ï‡b 

†mLv‡b hvBqv †`wL a„Z Avmvgx‡K RbZv gviai  Kwi‡Z‡Q| cywjk G‡m e Í̄v Avwg 

Lywj‡j Dnvi wfZi ‡eWmxU w`‡q †gvov‡bv jvk cvB| Avwg cywj‡ki K_vq c‡i D³ 

jvkwU _vbvq wb‡q hvB| A`¨ NUbv ’̄‡j RbZv KZ©„K a„Z Avmvgx KvVMovq Av‡Q|Ó  

 On the face of the aforesaid evidences of 2(two) witnesses the 

allegation of the accused of his being falsely implicated in the case 

as disclosed in his petition of jail appeal appears to be untenable in 

law.   

In the aforesaid premises, we are of the dispassionate view 

that the confession of accused Soumitra Barua alias Babu is true, 

voluntary and inculpatory in nature.  

 Regard being had to the aforementioned discussions and the 

observations made thereunder, we are tilted to hold that the learned 

Additional Metropolitan Sessions Judge, upon proper appreciation 

of the evidences and materials on record, rightly and correctly 

adjudged the culpability of the condemned accused in the killing 

incident of the deceased victim to a nicety by the impugned 
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judgment and order which does not call for any interference by this 

court.  

Now, we can turn our eyes to the quantum of sentence 

awarded to the accused.  

In this case accused Soumitra Barua alias Babu committed 

murder of victim Tajuddin alias Babu in a brutal as well as shocking 

manner. He did not even feel a twinge in his conscience while 

finishing off the life of a young boy aged only 26 years old with 

whom he had no personal enmity. Deceased victim Tajuddin alias 

Babu had a long blissful life ahead of him but accused Soumitra 

Barua alias Babu deprived him to enjoy the air and ambiance of this 

beautiful world in a barbaric manner. Considering the aggravating 

as well as mitigating circumstances, we are of the view that death 

penalty would be the only appropriate punishment for the ruthless 

accused which will equally commensurate with the magnitude of the 

crime committed by him.  

In the result, the Death Reference is accepted. The sentence 

of death imposed upon condemned accused Soumitra Barua alias 

Babu is hereby confirmed.  

The impugned judgment and order of conviction and sentence 

is upheld.  
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Criminal Appeal No.8953 of 2021 (arising out of Jail Appeal 

No.133 of 2016) is dismissed.  

Send down the L.C. record along with a copy of the judgment 

to the Court concerned forthwith.  

Md. Akhtaruzzaman, J. 

                         I agree. 

 

 

 

 

   

 


