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Md. Riaz Uddin Khan, |-

At the instance of the plaintiff Rule was
issued by a single bench of this Court asking the
opposite parties to show cause as to why the
impugned judgment and decree dated ©07.08.2019
(decree signed on 22.08.2019) passed by the
District 3Judge, Khulna in Title Appeal No.145 of
2018 allowing the same and thereby reversing the
judgment and Decree dated 24.07.2018 (decree
signed on 30.07.2018) passed by the Senior
Assistant Judge, Khulna in the Title Suit No.07 of
2013 should not be set aside and/or pass such
other or further order or orders as to this Court
may deem fit and proper.

Facts in a nutshell for disposal of this
Civil Revision are that 1in fact this Civil

Revision was preferred challenging the judgment



and decree passed by the Special Sessions 3Judge
and wWTEl [ERr S°:id 7o Gi2gea, &= in Title Appeal
No. 145 of 2018 allowing the appeal and thereby
setting aside the Jjudgment and decree dated
24.07.2018 passed by the Senior Assistant 3Judge,
Khulna in Title Suit No.07 of 2013. The plaintiff
stated in his plaint that he was temporarily
appointed 29.01.2006 as a Driver (light vehicle)
by the Khulna city corporation, the opposite party
No.1l duly. The job of the petitioner was made
permanent after being satisfied of his performance
by the Khulna City Corporation vide office order
dated 23.06.2008. All of a sudden on 10.04.2012
the petitioner received a show cause notice signed
by the opposite party no.o3, the  Chief
Administrative Officer of Khulna City Corporation
on the allegation that he secured the job by using
false driving 1license and academic certificate.
After receiving the show cause notice the
petitioner on 16.04.2012 gave his reply before the
opposite party No.03 explaining his position
claiming that the documents submitted by him were
genuine and authentic. However, the opposite party
initiated departmental proceeding on 23.04.2012
against the petitioner. He contested the same by
filing objection and asking the authority for
conducting 1inquiry regarding the genuineness of
his documents submitted with application for job.
The petitioner filed further application on
05.08.2012 for serving him a copy of the inquiry
report on which basis sanction was given against

him. However, the petitioner was dismissed from



his service without issuing a 2" notice by the
Khulna City Corporation by an office order dated
29.07.2012 signed by the defendant No.3. Against
that order of dismissal the petitioner on
14.10.2019 filed an appeal before the Mayor of the
Khulna City Corporation and contended that he
wants a personal hearing. However, the application
of the petitioner was rejected by the Mayor of the
Khulna City Corporation without giving any reason
and explanation by order dated 29.11.2012. Then
the petitioner filed the instant Title Suit No.@7
of 2013 before the Senior Assistant Judge, Khulna
challenging the order of his dismissal dated
29.07.2012. During trial the plaintiff and the
defendant both adduced one witness each while the
plaintiff submitted some documents which have been
exhibited and marked but the defendant produced no
documents. After conclusion of trial the Senior
Assistant Judge, Khulna was pleased to decreed the
suit by his judgment and decree dated 24.07.2018
declaring the dismissal order issued by the Khulna
City  Corporation dated 29.07.2012 illegal,
malafide and in effective.

Against the said judgment and decree dated
24.07.2018 passed by the Senior Assistant 3Judge
the Khulna City Corporation preferred Title Appeal
No.145 of 2018 before the District Judge, Khulna
which was however heard by the Special Sessions
Judge and wAfFRI7el REFE =71 w9« Gi2gae, @@ who upon
hearing the parties was pleased to allow the
appeal by his impugned judgment and decree dated
07.08.2019 and thereby set aside the judgment and



decree passed by the Senior Assistant Judge,
Khulna.

Being aggrieved by and dissatisfied with
the impugned judgment and decree dated 07.08.2019
passed by the Special Sessions Judge and wAf=I°[SI
gt SR W GiegEe, @ the plaintiff-petitioner
filed the instant civil revision before this Court
and obtained the Rule as stated at the very
outset.

Mr. Md. Yadnan Rafique, the 1learned
advocate appearing for the plaintiff-petitioner
submits that the Special Sessions Judge and wAfsifal
Rl S7/IY A i3y, W being a Court of criminal
jurisdiction had no jurisdiction to hear a civil
appeal and as such the impughed judgment and
decree passed by the Special Sessions Judge and
TERel RESI Qo[ W GregeE, = is a nullity and
liable to be set aside.

The learned advocate then submits that the
petitioner submitted both the driving license and
school certificate at the time of securing his job
which are genuine but was dismissed from service
by the opposite parties in violation of principle
nature of Jjustice, audi alteram partem as the
petitioner has not been given an opportunity of
being heard by issuing a Second show cause notice
for inflicting major punishment which resulted the
action of the opposite parties as arbitrary,
malafide and illegal. It is a fundamental
requirement of justice that when a person’s
interest are affected by a decision (judicial or

administrative) (s)he should have given an



opportunity to know and understand the allegation
made against him and to make representation to the
decision maker to counter the allegation. In the
present case the petitioner was not given any fair
hearing before his dismissal order which 1is a
major punishment.

Mr. Rafique further submits that the
petitioner’s service is controlled by the <= &6
AR (FHFO-FAbET) Fpar [, ssp0. Rule 42(5) of the
said Chakury Bidhimala states that- “ewesial F@el
ovg gifetans Aifed o1 T eforamait fRuavel ST uar Te wferie Soia
I frae fifra kg q wfege wfecs afestamer pr et
wwig@” but in the present case the defendant-
opposite parties did not follow the said Rule by
serving the inquiry report, if any, to the
petitioner. Rule 42(6) of the Bidhimala states
that- “T9s® IM To-RkfY (¢) iz wFre ST Faie a7 9,
©IT 2304 23S e Sfoye e 2fS (@9 S 1 2301 7 ST Ao
FRMEE T oReE IRd Wi o M@’ In the present
case opposite party, Khulna City Corporation
failed to follow the said mandatory provisions of
the said Service Rules. The court of appeal below
failed to consider that aspect of the case that
the departmental proceedings with regard to
awarding of major penalty was not followed as
stated in <= P16 Folfeem  (FHFOI-FABMEN) BIFAT [T, 559,
Placing the depositions of PW-1 and DW-1, the
learned advocate submits that  from  their
depositions it 1is clear that the court of appeal
below failed to consider their depositions in its

true perspective but failed to apply his judicial



mind on a wrong finding that the petitioner
admitted his guilt.

The learned advocate also submits that the
opposite parties failed to comply the mandatory
provision of Rule 42(5) and 42(6) of the Chakury
Bidhimala, 1993 and on this aspect the trial court
rightly found that the entire departmental
proceedings and ultimate dismissal of the
petitioner from service was 1illegal, void and
ineffective for not giving any opportunity by
issuing Second Notice asking for explanation of
awarding major punishment 1like dismissal/removal
but most illegally without giving any finding on
this point the court of appeal below reversed the
decision of the trial Court which is against the
provision of Order-XLI, Rule-31 of the Code of
Civil Procedure and as such 1liable to be set
aside.

The 1learned advocate for the petitioner
finally submits that the petitioner was dismissed
from his service not because of his fault but of
the opposite parties and he could not perform his
duty not of his own fault but for the illegal
whimsical decision of the Khulna City Corporation
and as such the petitioner is entitled not only to
be reinstated but also of his all past service
benefits. In support of his contention the learned
advocate submits a catena of decisions namely, the
case of Jamuna 0il Company Ltd. Vs. S.K. Dey and
another reported in 44 DLR (AD) 104; Director
General of Prisons of Bangladesh and others Vs.

Md. Nasim Uddin, 53 DLR (AD) 30; Chairman Rural



Electrification Board Vs. Md. Awlad Hossain and
others, 16 BLC (AD) 111; Uttara Bank Ltd. Vs. Syed
Abedur Raza and others, 7 ADC 161 = 15 MLR (AD)
470; Bangladesh Agricultural Development
Corporation Vs. Md. Shamsul Haque Majumder and
others 2008 BLD (AD) 187 and Bangladesh Parjatan
Corporation Vs. Md. Ali Hossain and others
reported in 2014 BLD (AD) 135.

No one appears to oppose this Rule.

I have heard the submissions of the learned
advocate for the petitioner and perused the
application. I have also examined the lower court
records 1including the plaint, written statement,
depositions of both the parties, exhibited
documents of the plaintiff. I have also carefully
examined both the judgments passed by the courts
below.

It appears that the trial court framed four
issues: whether the suit 1is maintainable in its
present form, whether the suit 1is barred by
limitation, whether the order of dismissal dated
29.07.2012 issued by the defendant No.3 is illegal
and void, whether the petitioner is entitled to
get relief as prayed for. The trial court on
elaborate discussion considering all the materials
on record 1including the petitioner’s service
rules, <@ B6 It (FEO-F0E) vpar [iTeT, sov0
decided all the issues in favour of the plaintiff-
petitioner. The 1learned Senior Assistant Judge
came to the conclusion that since the order of
dismissal is a major punishment the petitioner was

entitled to get a 2" show cause notice regarding



his major punishment but the defendant Khulna City
Corporation failed to comply the provisions of
Bidhimala 42(5), 42(6), 42(7) and 42(8) and as
such the order of dismissal was illegal, not
binding upon the petitioner and asked the
defendants to give all his service benefits.

It trans out from the judgment of the court
of appeal below that it has been passed by the
Special Sessions Judge and uwARRITEl REFE SoR@IM AN
i3y, =l It appears from the order sheets that
the District judge by his order dated 04.02.2019
transferred the appeal to hear and dispose of the
appeal by the uwAfRIEl REFR SRy axq GRIAE, &1,
though with that designation he cannot hear and
dispose of a «civil matter. However, the said
person (judge) was entitled to hear the appeal as
the Special District Judge but it appears from the
original copy of the judgment of the court of
appeal below that he has passed the judgment
sitting as a Special Sessions Judge and w=f==I“TSl
R Sor@ig wN GIRgEE, ¢ not as Special District
Judge. Be that as it may, the court of appeal
below set aside the judgment of the trial court on
the findings that the petitioner admitted his
guilt before the authority which he has admitted
before the court during his cross-examination and
came to the conclusion that all the procedures of
Bidhimala 42(5), 42(6), 42(7) and 42(8) of the &=
s Feffm (S0 siFar f[feawem, sss9  have  been
complied with. On examination of the deposition of
PW-1 it appears that it was the clear cut case of

the plaintiff-petitioner that he submitted the



original documents of his driving license and
school certificate and the DW-1 admitted in his
deposition that they (authority) did not enquire
in the BRTA office whether the driving license of
the petitioner was genuine or not. Regarding the
petitioner’s school certificate, it was further
admitted by the DW-1 that the concerned Ward
Councilor of the Khulna City Corporation issued a
certificate certifying the genuineness of his
school certificate. In the deposition of the PW-1
he clearly stated that in two white papers his
signatures were obtained by the authority and
since the opposite party Khulna City Corporation
did not produce any document regarding the
allegation against the petitioner, the court of
appeal below totally failed to wunderstand the
meaning of evidence on record. Section 58 of the
Evidence Act, 1872 states that the facts admitted
need not be prove but the learned court of appeal
below should have examined that what the
plaintiff-petitioner has admitted. It 1is clear
from the pleadings and depositions of both the
parties that the plaintiff-petitioner never
admitted that he has submitted any fake document
before the authority at the time of securing his
job. It was the onus or burden of proof upon the
defendants to produce the documents before the
court to show that the documents were fake/forged
and the departmental proceedings they have
initiated was conducted following all the
procedure as provided under the <= Ff6 Fcoffam
(Tl vIFar f[fwe, so59. Admittedly the defendant
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did not produce any document before the trial
court hence it is very unfortunate that a Senior
Judge like a Special District Judge without going
through the materials on record on a wrong
conception of law held that the plaintiff
petitioner has admitted his guilt and hence there
was no need to prove anything by the Khulna City
Corporation authority. On careful examination of
materials on record it is apparent that the Khulna
City Corporation has failed to provide before the
courts below that the documents submitted by the
plaintiff-petitioner during obtaining his job were
forged. Even the defendant did not inquire with
the BRTA office to ascertain the genuineness of
the driving 1license of the petitioner. 1In the
departmental proceedings there was no complainant
before the authority, the complainant was not
examined and the plaintiff was not given an
opportunity to cross-examine the complainant or
any witness. Even the petitioner was not given the
show cause notice before inflicting major penalty
like dismissal/removal from service against him
which is a mandatory provision of <=1 fif6 Fcefta==
(Fieol-abE) et ffawe,  ssve, the service rules
applicable to the petitioner as an employee.

The Rule-42 of the Service Rules applicable
to the petitioner namely < &6 FeAfem  (F(Fol-F5HN)
vIgar [T, s559 runs as follows:

831 YIN(ST (Fd VB AFOI-()) (ACHE (FIN FAGIAA
fera 92 RN S/ @ IR JoN FR© 27 K FONF
QRONS (AT A (T, WG ANTO BRI (DN BPRG AN BT
TG 22O A, (TCF(G FON-
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(F) WSO AT FRE q79e AW1[7® wrod [7
BR(® OEyd FRE & (T P WooR  fofare
FFGTASAINID NS TZAMR B[ [RIFT I3 FOF SO
AN STCY O (Y TPl oA [{IIEN FHAH 20 (AT
FE ORE FAGIAH WIS B
() ST AT T AOTHF IS o (w*16) I
RRITTR N0 = ST Ffa e R[S (orr SR
32 VRO NG (P ORE BN AN AT RF A
TITNF T [Pfore FRY T2[ 1¢ fS$f S rsen
SN R (AT FII [P OI=NS Sraad FRE3
TR 6 qF (@, NS (Wm0 2R AR Aoy
OIRE ORF e RIS (o TR G 7ot Frmast
g ST fAre M|
() (T CFlE wfoge IS NRe 1 IS INER T =gt
SN FEA RIS (o7 FREN CITFa FENF TGS ALFHE STy
RENMT FH7 AR OIRE [ [RIREN SR q72 g0 [REENER
FETF IM AFGTS (NI F (-
@) TfoTe TSI Rtz e IR TR 227 1S
PRV N, O (A TF WG AQRE FEAER A8
SUIPIIA &8 IR 18 22011
(¥) Sfoys I [FEta Sve IR WH 23R
Q5 FIRT WY A7 AFGTAIY ANNS 22 BFHG ARAI
O 2@, ORI R WoFe A& AfS 10w
SN S AN I (T (FN JF6 SFRY AW HACS
AR WA ARG WERCAT Sl [T 8599 AR
JFGH TNE FAFOT NI I TS Ko e Friynet
TR BIECO AR, G792 SN s 829 FHRE|
(51) T@ I NOTF IST THNT SFHY AT TNy
Q5 FIRY, AR, IR (A NSTIN TG TGN WG S
JIET MM [NE TE T GFOH ons FAFo!
RS FRE YA TFF TG FHFST TN JH0
B B 15 FAEI
(9) (ACHE Ao e RRFE A1 IS TNETT T Y =rF
SN FEA (@F S [IFS (o9 N FEA CIEFG F9F oS IS
R AT VRN I PO o8 FAPG NS IR A G
RO Tn® S 5197 FRE|
(8) TVBHIA FAFGI A (Fg [RONT NG FMAO WS ST
T Iy 2300 7% FIRMICIT W SUS FI0 &, FRIA 43¢ [T
89-4 (NS FGHS TN THS AIGITN FIAEAN; SUBHIA FAFO! I TN
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TG FEACFT A0 FOF I RO TN WL TnF ARSTIHA
(o IR

(¢) MBI FAT FAFOR ONB AN AT N FONF
ARG [REEN IRE IR TF FGEOR T FONHA 7S
A SR 93 AGTS BEE AR TR s G|

(V) TS IM THA-[E (¢) (TOMIT BTG AR FFS =y
I, O RAE AV MG oS ASF AfO (PN WA FI RS N
T ITNTE (B PIRAITII T OIS FIRY W21 Ty e

(Q) THN-RAF () TP FREY N 230 @ FIEAY 78 SATNAH
ARES REAIE FENF TF IR T FOG s a2 FRE@ 432
WY& V&P B2 TR R

(v) 92 RFENETR W/ ovE SR ey ey oW &g
fHCO I 72 (TOH(G NS PADPE] I NG BTG (NYS B 2 CIHG
T IAPO N FADI NS AN OHBT  TeATwed TN
Yfes12ome R s /e 22|

() G2 TFeT ON@ FILLTAT (NN T 90 22

Rule-39 of the said Chakury Bidhumala reads

as under:
5| TGANRI-(5) 2 RIEANER RN NS TOTIR ACHNTI15T
22, T
(@) NS AMS:-
(SONSERIES
(@) RS (TR O ATTATS A1 ([o I€ Zfore
BINIH

(2) a (T®) RN TeT ([N STNATH BT Fo;
() NS SPnGs-
(W) FAR=TH A1 N9 (FONPIN [ (FONPINS
IEECISAVERISE R
(S FAEIR FEF ALHBS *IATGH NS T
IR Aoe WAF Hfoq WA A o
OIRA (IOH I A (HIN YTOF NS M OI=F TS
EEWCAV LG RE R
() TLTOTYTF WAL A
(%) BT 22C® AT,
(T) BIFHA Z2(© IS |
(2) BIPA 22(G WHNARCR GHLEa (T, I92 GIPAT 2200 ITAMS
CFE, (T FAOA SIS FATINN GIFaT AT WCI9T I S
&N
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Over the years by judicial pronouncements
by this Court it 1is well settled that the
principle of natural justice 1is extended to the
effect in the absence of any statutory provision
that the delinquent employee has a right to
receive the charges against him to submit a
written reply to the same within a reasonable
period, to have the prosecution witnesses examined
in his presence and to cross-examine them, to
adduce his own witness in support of his defence,
to inspect documents proposed to be used against
him, generally to have the inquiry conducted in
his presence, to get a neutral inquiry officer or
committee who or member of which are not connected
with prosecution and have no bias against him. A
person holding any civil post in the service of
the republic is also entitled to a second show
cause notice in the event of dismissal, removal or
reduction 1in rank. This is a constitutional
protection applicable to a person holding a civil
post, not extendable to employees of a statutory
Corporation but can be extended to them by
statutory Rules. We have already noticed that in
the present case there is a Service Rules namely
I B I ((Fee-Fa5En) sipar [fgwe, ssse and Rule-
42(5) and 42(6) provide for such second show cause
notice to answer the proposed major punishment
like dismissal, removal, reduction in rank
etcetera. It 1is mandatory for the Khulna City
Corporation to serve a second show cause notice to
the delinquent employee of the proposed major

penalty before the final order 1is made.
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Admittedly the said mandatory provision was not
followed in removing the present petitioner from
his service which has caused miscarriage of
justice.

From aforesaid discussions and findings and
the position of law, I am of the firm view that
the impugned judgment and decree passed by the
court of appeal below having failed to consider
all, the materials on record and the position of
law arrived at a wrong decision by committing
error of law occasioning total failure of justice
which calls for interference by this Court and the
instant Rule merits consideration.

In the result the rule is made absolute,
however, without any order as to cost.

The impugned judgment and decree dated
07.08.2019 (decree signed on 22.08.2019) passed by
the Special Sessions Judge and Jananirapatta
Bighnakary Aparadh damon Tribunal, Khulna in Title
Appeal No.145 of 2018 is hereby set aside and the
judgment and Decree dated 24.07.2018 (decree
signed on 30.07.2018) passed by the Senior
Assistant Judge, Khulna in the Title Suit No.07 of
2013 is hereby affirmed. The petitioner be
reinstated 1in his service with all service
benefits immediately by the defendants.

Send down the Lower Court Records along

with a copy of this judgment at once.

Ziaul Karim
Bench Officer



