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Today, the date 1is fixed
for pronouncement of Jjudgment.
However, considering the
attending facts and
circumstances of the present
case, we are 1inclined to pass
the following orders instead of
disposing of the Rule by
pronouncing the final verdict.

On an application under
Article 102 of the constitution
of the Peoples Republic of
Bangladesh, this Rule Nisi was
issued calling upon the
respondents to show cause as to
why they should not be directed
detenues

to bring the minor

(hereinafter referred to as

minors) who are held in the
custody of the Respondent
Nos.b5 and 6 before this court
so that this court may satisfy
itself that the minors are not
being held in custody without
lawful

authority or in an

unlawful manner and/or pass
such other or further order or
orders as to this court may
seem fit and proper.

In the writ petition and

supplementary affidavits, the

petitioner contended as
follows:
The petitioner is a

doctor of oncology. She has
been working at St. Luke’s
International Hospital, St.
Luke’s International
University, Tokyo, Japan since
2008. At present, she is
serving as Assistant Chief of
Staff, Division of Medical
Oncology of the said hospital.
She 1s also a licensed doctor
in the United States of
America. She is a well
mother.

educated and caring



She earns standard 1living as

well.

On 11.07.2008, the
petitioner married the
Respondent No.5 (hereinafter
referred to as Respondent). The

marriage was solemnized both in

Japanese and Muslim culture.

The wedding ceremonies were
held both in Shinto Shrine and
in Turkish Masjid (Mosque) ,
Japan.

During their wedlock three

daughters were born. Nakano
Jasmine Malika alias Jasmine
Malika Sharif 1is the eldest

daughter who was born on
08.02.2010, ©Nakano Laila Lina
alias Laila Lina Sharif is the
second daughter who was born on
12.10.2011. The youngest
daughter 1is Nakano Sonia Hana

who was born on 25.06.2014.

The petitioner has always

been pro-active in taking
proper care and smooth
upbringing of the said
daughters. She has ensured
their schooling and taken

responsibility for their health

checkups and vaccinations.
Contrarily, the Respondent has
been engaged in frequent
business trips overseas 1i.e.
Romania, USA and Dubai.

The three daughters were
enrolled at the American
School in Japan (ASIJ) located
in Chofu City, Tokyo, Japan.
During summer vacation and
recession of school, the said
daughters used to go and stay
at petitioner’s parent’s home
Prefecture and

in Kagawa

attend a local elementary

school there.

Since 2020, disagreement
and difference of opinion
deepened between the

petitioner and the Respondent
over the financial burden of
the family due to purchase a
home in the name of
petitioner’s father.

On 21.01.2021 the
Respondent picked up the minor
daughters while they were
returning from school and till

22.08.2021 they had been under

the custody of the Respondent.



On 18.03.2021 the American

School in Japan made a

statement relating to the said

incident.
On 28.01.2021, the
petitioner filed a complaint

before the Family Court, Tokyo,
Japan for the custody of the
said two minor daughters. The
Court ordered for their family
meetings to be held on February
7, 11 and 21 of 2021. In the
first meeting, the petitioner
had the opportunity to see her
minor daughters, for one and
half hours at Imperial Hotel,
Tokyo.

On 09.02.2021, the
Respondent made an application
for issuance of general
passport for their two minor
daughters on the false plea
that the passports had
thrown out

accidentally Dbeen

with the rubbish. Subsequent
family meeting was cancelled by
the Respondent. On 17.02.2021,
the Respondent received new
passports of the minor

daughters and on the next day

he left Japan for Dubai,

United Arab Emirates taking
the minor daughters with him.
On February 22, 2021, the
lawyer of the Respondent
resigned. Subsequently, the
Respondent brought the minor
daughters to Bangladesh.

On 04.04.2021, the trial
of the case was concluded. On
31.05.2021, the Family Court,
Tokyo, Japan pronounced the
judgment and granted custody
of the minor daughters to the
petitioner and further ordered
to hand over the minor
daughters to the petitioner.

On 18.07.2021 while the
petitioner was coming to
Bangladesh wvia Sri Lanka and
she arrived at Sri Lanka
Airport, the Respondent asked
the petitioner to return Tokyo
due to COVID-19 situation in
Bangladesh. But the petitioner
entered Bangladesh. Then the
Respondent asked the
petitioner to undergo COVID-19
test first before meeting the

minor daughters. On



20.07.2021, the petitioner

tested COVID-19 Negative at
Gulshan Clinic arranged by the
Hotel Westin. On being referred

by the Respondent to a private

Clinic, on 21.07.2021 the
petitioner again got herself
diagnosed there and tested
COVID-19 Positive. On
22.07.2021 as per the

recommendation of the Embassy
of Japan she got herself
diagnosed at DNA solution and
tested COVID-19 Negative. Ewven
after that, the Respondent
denied the petitioner to meet
the minor daughters on the
ground that he did not believe
the result. On 24.07.2021 the
petitioner again tested COVID-
19 Negative at DNA Solution. On
25.07.2021 she again got
herself diagnosed at the Ever
Care Hospital and tested COVID-
19 Negative there. The
petitioner took two doses of
Pfizer-BioNTech COVID-19
vaccine. On 27.07.2021 the
Respondent

along with his

brother—-in-law Sadruddin Ahmed

Chowdhury took the petitioner
into his car, switched off the
GPS of mobile phone of the
Petitioner and blindfolded
her. Then the respondent took
her in a place and allowed to
see her daughters for a while
and then dropped her off at
the pick-up point in the
manner. The

aforesaid

Respondent neither wanted the

petitioner to meet her
daughters nor he disclosed
their whereabouts to the
petitioner.

The Respondent

suppressing all these facts on
28.02.2021 filed a family suit
being No.156 of 2021 against
the petitioner before the 1°°
Senior Judge and Family Court,
Dhaka for the custody of the
minor daughters which was
eventually transferred to the
2" Additional Assistant Judge
and Family Court, Dhaka.

On 12.08.2021 the
petitioner submitted a written

statement to contest the said

suit.



Since her arrival in

Dhaka, the petitioner
relentlessly tried to meet her
daughters. Except few minutes
in one occasion, the Respondent
did not inform the petitioner
about the whereabouts of minor
daughters. The petitioner tried
to find out her daughters in
every address known and
provided to her by the
Respondent but she failed.

The Respondent left Japan
with the two minor daughters on
18.02.2021. Since then the said
two minor daughters have been
separated from their vyoungest
sister Sonia who 1is staying in
Tokyo, Japan with her aunt. She
is missing her two sisters and
crying all the time. The three
sisters used to pass their good
time in Japan, went to school,
study

together and took

pictures at different events.

The Family Court, Tokyo in its
judgment and order dated
31.05.2021 also made

observation in this regard.

The age of the two minor
daughters is 11 and 9 only and
these minor daughters had been
kept in unlawful custody and
in unlawful manner till their
rescue by the law enforcing
agencies on 22.08.2021.

It 1s further contended
by the petitioner that in the
meantime the two minors are
being one sided brainwashed by
the Respondent and the age of
the minors is not enough to
make intelligent and
independent choice, it would
be disastrous to depend solely
on the opinions of minors. The
opinions of the children are
greatly influenced by the
Respondent.

The courts in Japan are
the proper courts to
adjudicate and evaluate the
wellbeing of the minor
daughters. They were Dborn and
brought up 1in Japan until
their removal by Respondent in
February, 2021. Their

education, cultural habits and

friends are all in Japan. So,



the Tokyo Family courts rightly
examined the welfare of the two
minor daughters and granted
their custody to the
petitioner.

Respondent has filed
affidavit-in-opposition and so
many supplementary affidavits
to contest the Rule. It 1is
contended by the Respondent,
inter-alia, that:

Prior to marriage, the
petitioner converted her
religion to Islam and had also
changed her name to ESMA and
afterward married at a Tokyo
Mosque where her Muslim
Marriage was registered.

The Respondent has never
decided to go and settle down
in USA, rather he came to
Bangladesh along with the minor
daughters. According to Section
2 of the Bangladesh Citizenship
(Temporary Provisions) Order,
1972, (Presidents Order No.149
of 1972) the two minors shall

be deemed to be the citizens of

Bangladesh.

The two minors willingly and
voluntarily decided to
accompany their father to
come to Bangladesh. The
Respondent was thrown out of
the house by the petitioner
as he failed to pay the
monthly rent of the flat
which in fact was the
liability of loan
installments of petitioner’s
parents and he was put in an
emotionally & physically
vulnerable situation; wunder
these compelling
circumstances he had to rent
another flat. The two minor
daughters, Jasmine and Laila
on their own free will
insisted to accompany their
father to the said new flat.
They did not want to stay
with the petitioner for the
fear of being sent to
petitioner mother’s
ancestral wvillage. In 2020
the petitioner sent the
minors daughters to her
ancestral

village for

08 (eight) months, when



Respondent could not have any
meaningful contact with them.
In December 2020, the
petitioner again wanted to
send them to her ancestral
village in December 2020 but
this time Jasmine vehemently
refused and as a result the
petitioner demonstrated
excessive anger and  venom
towards the child and
respondent. When the
Respondent had realized that
he couldn’t stay in Japan as
the petitioner was threatening
to file a number of fraudulent
cases against the Respondent.
The Respondent had also
received eviction notices and
he was also forbidden to meet
his vyoungest daughter, Sonia
by the Petitioner. However,
while in Tokyo both the minor
daughters were in constructive
custody of their father, the
first custody case was
initiated against him. There
was no such order that the
minor daughters cannot stay

with the father, as such there

was no violation of any
courts order by the
Respondent. The Tokyo Police
and Social services visited
and interviewed the
Respondent and the two
children within a week of
their move to the new flat
and they were satisfied that
the children were residing
with their father lawfully.
At present the minors are
studying in Canadian
International School, Dhaka.

The Respondent was thrown

into a financial Jjeopardy by

the petitioner and her
family compelling the
respondent to pay a

substantial amount of his
income as installments for
the flat which is not
registered in his name also.
The Respondent was also
taking care of the school

tuition fees of the minor

daughters as well. As a
result, for the huge
financial burden the

Respondent requested the



petitioner to share the
expenses, which further
enraged the petitioner and her
family, which resulted in
forceful throwing of the
Respondent out of the home by
the petitioner.
The minor daughters had
willingly accompanied  their
father to Bangladesh. The
minors are old and mature
enough to express their
preference or opinion that
need to be examined by this
court to know whether the two
minors were forcibly taken
away from their mother or not.

The investigation report
and the Jjudgment of Tokyo
Family court was not based on
the statement or opinion of
the minors with regard to
their preference and which was
also drawn in absentia of the
minors and Respondent. The
said judgment is based purely
on the basis of petitioner’s
one sided story. The whole

story is based on the opinion

of the third child, Sonia who

is too young to understand
any 1ssues. As such this
verdict of the Tokyo Family
court cannot be treated as
the appropriate and
conclusive verdict which

passed the order of the

custody and the guardianship

of the minors to the
petitioner without
determining or discussing

the welfare and the Dbest

interest of the minor
daughters at all. This
judgment also does not

reflect the Dbest interest
and welfare of the minors
rather; they came out with a
story blaming the Respondent
on various allegations which
are not true and <can be
verified only by examining
the minor daughters by an
appropriate family court. A
family suit being
No.247/2021 is pending
before the 2" Additional
Assistant Judge and the
Family Court, Dhaka which

has the jurisdiction to



determine the welfare and best
interest of the children by
conducting trial with
evidences as well as by
listening to the opinion of
the children. The minor
daughters are not unlawfully
or illegally kept under his
custody as an interim order of
custody on 28.02.2021 was
passed by a competent Family
Court of Bangladesh.

The minor daughters
willingly came to Bangladesh
to stay with their father and
they expressed no
dissatisfaction in living with
the Respondent even they
refused to meet with the
petitioner. The minor
daughters fearing the
vengeance of their mother over
them willfully accompanied the
Respondent to Bangladesh.

In Japan the Respondent
was 1in a vulnerable position
and he realized that as a
foreigner he would not have

any chance to a fair trial in

the Japanese court and the

Japanese Court usually do
not provide custody to a
foreigner and also the
visitation right of the
aggrieved party cannot be
enforced under Japanese
legal system.

The Respondent being a

pious Muslim married the

petitioner after she
converted and accepted
Islam. But it is very
unfortunate that the

petitioner later on refused
to follow and respect the
Islami life style, which was
one of the major reasons of
their marital conflict.

The ©petitioner’s mother
always wanted to impose her
decision on the Respondent
and specially the two minor
daughters for which their
relationship deteriorated

and they took their reliance

upon Respondent and did not

hesitate to come to
Bangladesh with their
father.



When the respondent-father

came to Bangladesh with his

minor daughters, he had the

physical custody of the minor

daughters. Therefore,
travelling with minor
daughters with their free
consent cannot be termed as

child abduction even under the

Japanese Law. An article
published in the website of
Australian Embassy Tokyo,
Japan states that: “Children

travelling out of Japan” there

are no specific legal

requirements for a child to be

permitted to leave Japan. A
parent who has legal and/or
physical custody of their

children has the right to take

them out of Japan. There is no
judicial procedure to
implement a “travel
restriction” to prevent a
child from leaving Japan.
Moreover, it has been

specifically mentioned in the

guideline published Dby the

Ministry of Foreign Affairs of
consent letter

Japan that a
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from another parent is not

required for

leaving/entering/departing

Japan.
The Respondent has
further contended that the
‘Hostage Justice’ system 1in

Japan where only the Japanese

parent gets full custody, and
the non-custodial foreign
parent has no ability to see
his children which would
permanently damage the
children. There are hundreds
of foreign children 1in Japan

where the foreign father

cannot have any access to the
children. There are millions
of Japanese children where the

non-custodial Japanese’s

parent’s right to wvisitation
is not enforced by the
authorities. Even, the French

President Emmanuel Marcron was

in Tokyo to celebrate the

Olympics but raised the issue

directly with Japanese Prime

Minister Yoshihide Suga when

he visited in Japan.

Australia’s Foreign Minister



Marise Payne did the same in

her May meetings with her

Japanese counterpart Toshimitsu

Motegi and Defence Minister
Nobuo Kishi (Sunday Morning
Herald 14* Aught, 2021)

In the supplementary
affidavit the Respondent has
reproduced some News Articles
from different authoritative

newspaper which are as follows:

i. Japanese parents who Dbring

their children home after a
divorce abroad

can defy

joint custody orders made by
foreign courts. (Source:
https://www.bbc.com/news/wor
ld-asiapacificl2358440);
ii.an article has been
published by the Washington
Post written by Simon Denyer
the of

depicted suffering

the parents and children who

have become victims of
Japanese Hostage justice
system. Relevant part of the
said Article is quoted
below-
‘The other cases just
involve access—another
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iii.

published

thorny issue in Japan,

where there is no concept

of joint custody. The
prevailing wisdom in
Japan says it is
upsetting or disruptive

for children to continue
to see both parents after

a marriage breaks down,

so one parent - almost

always the mother-gets

full custody and the

other parent usually has

two hours access to the

children each month.

‘Wisitation’ 1s the most

problematic thing with

Japan. A lot of <cases

about return orders are

actually about access,

about the non-custodial

parent being able to

maintain a relationship

with their child;

an article has been

in the website

Reuters on 16™ January 2020

written by Chang-Ran Kim
highlighted that several
foreign spouses and



particularly fathers across
the world are raising voices
against the discrimination
by the Japan’s cruel and
adverse legal system. The
relevant part of the article
is to that effect-

“This 1is only going to

change when Japanese
parents speak out as
well,”

McIntyre said, adding

that he had received many
letters of support from
local parents suffering
the same plight. Children
should have access to
both parents-it’s a
fundamental human right.

Having stated the above
facts the Respondent has sought
for discharging the Rule.

It is pertinent to mention
here that on 19.08.2021 at the
time of issuance of the Rule,
The Respondent Nos.5 & 6 were
directed to produce the minors
before this Court on 31.08.2021

at 10.30 A.M.
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However, on 23.08.2021 on
behalf of the Respondent an
application was filed to
release his minor daughters
from the alleged unlawful
detention at wvictim support
center as the members of the
law enforcement agency, in
particular Criminal
Investigation Department (CID)
took the said minors from his
custody on the basis of the
alleged complaint made by the
petitioner Dbefore the police
authority that the Respondent
came with the minors to
Bangladesh from Japan without
her consent.

On 23.08.2021 the said
minors were produced before
this Court by the Police
Authority. This Court heard
the learned Advocates of the
respective parties as well as
the learned Deputy Attorney
General. The learned Deputy
Attorney General had explained
the circumstances for the

alleged intervention of the



members of the law enforcement

agency into the matter.

This Court having
considered the submissions of
the learned Advocates of the
respective parties, attending
facts and circumstances on

23.08.2021 passed the following

ad-interim orders:

i) the minors be remained in
the safe custody of the
law enforcing agency till

31, August 2021;

ii) the 1law enforcing agency

is directed to ensure the
and

safety, security

congenial atmosphere for

the said minors;

iii) the petitioner mother 1is
allowed to visit and meet
her minor daughters at the
morning, everyday (at

10.00 A.M. to 1.00 P.M);

iv) Respondent father is
allowed to visit his minor
daughters, everyday (at

3.00 P.M. to 8.00 P.M.);

V) the law enforcing agency

is directed to produce the

salid minors on 31.08.2021

before this court.

On 31.08.2021 the minors

were again produced Dbefore

this court and having heard
the respective parties as well
as the minors and considered
the issue of well being of the
minors, the Court passed the

following orders-

i. Both, the petitioner and
the Respondent will 1look
after their minor
daughters Jjointly for the
time being at Flat No. N2,
House No.35, Road No.118,
Gulshan-1, Dhaka and both
the petitioner and
Respondent will Dbear the

cost of the said Flat;

ii. petitioner and Respondent
are at liberty to stay in
the said house;

iii. Ms. Nasrin, the translator
of the petitioner is also
permitted to stay with the
petitioner;

iv. the father and mother will

ensure their private time

with the daughters;



v. the Deputy Director,
Department, of Social
Welfare, Dhaka, Bangladesh
is directed to monitor the

well Dbeing of the said

children continuously and to
give necessary assistance to

them, if requires and submit

a report on 16.09.2021

before the court;

vi. the Police Commissioner,

Dhaka Metropolitan Police is

directed to ensure the

security and safety of the

said children and their

mother, writ petitioner.

Eventually, on behalf of

the petitioner an application

for modification of order dated

31.08.2021 was filed before

this court stating, inter alia,

that on 01.09.2021 the
petitioner complying with the
order of the court went to the
accommodation fixed by the
Respondent. However, the
petitioner is facing some

serious problems in that house

for unwarranted activities of

the Respondent. Without the

14

permission of the petitioner,

the Respondent set CCTV

up

cameras 1in living room and

kitchen and is monitoring

everything there. This

surveillance is destroying the

petitioner’s privacy and
putting mental pressure upon
her. As a result, the
petitioner is debarred from

spending private time with her

minor daughters pursuant to
court’s order dated
31.08.2021.

It was further contended

that the petitioner cannot go

out with her daughters without

the permission of the
Respondent. On 03.09.2021, the
petitioner wanted to take her
daughters out for some
shopping and recreational
activities at Unimart but the
Respondent restrained her on

the plea of security reasons.

For the welfare of the two

daughters the petitioner

conceded to live in the place

fixed by the Respondent, but

the Respondent shows hostile



behavior towards the petitioner

and abused the petitioner

verbally Dbefore the daughters.

This unhealthy environment will
have severe bad impact upon the
psyche of the children.

In the above circumstances
the two children are needed to

be taken out of gadget

addiction for their welfare and
the petitioner being mother and

a doctor 1is the appropriate

person to do so and hence the
petitioner wants to spend night

with her two daughters

intimately and as such court’s

order is required to be

modified giving the petitioner

sole right to stay at night

with the two daughters and the

Respondent having visitation
right for specific period of
time as determined Dby this
court.

It 1is also <contended by the
petitioner that some YouTube

channels produced and broadcast

defamatory videos against the
petitioner on baseless
information and circulating
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misleading information to the

peoples. Those scathing videos

are bringing excruciating

harassment to the petitioner

and disturbing her normal

life. The list of the

defamatory videos along with

URL was mentioned in the
application.

The Respondent had filed
an affidavit-in-opposition to
the said application denying
the material statements made

in the same.
In the said affidavit-in-

opposition the Respondent

further contended that the

Respondent is strongly against
leaving her minor daughters
with the petitioner since the
minor daughters are not ready

to along with the mother

go
and the Respondent has strong

apprehension that the

petitioner might take shelter

in Japan Embassy which given

the over enthusiast
interference during the
earlier unlawful intervention
of CID.



Having heard the learned
Advocates of the respective
parties and considered the
allegations made by the
petitioner, the Court by its
order dated 08.09.2021 was
inclined to modify the orders

dated 31.08.2021 and passed the

following orders:

i) the petitioner mother will
stay at night with her two
daughters without the

presence of the Respondent on
09.09.2021, 11.09.2021,
13.09.2021 and 15.09.2021 and
to

allowed participate

outdoor activities for
refreshment of the children;
is allowed

ii) the Respondent

to stay in the house, except
in the above mentioned nights

and he was also given liberty

to take his daughters outside

of the house for their
refreshment;
iii) Respondent was directed to

remove the interior CCTV

cameras from the apartment.
BTRC is also

iv) the Chairman,

directed to take all steps to
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remove all the defamatory
videos against the
petitioner as well as
against the Respondent, if
any, from all online
platforms.

v) The Cyber Police Center,
Criminal Investigation
Department (CID) is directed
to identify the persons
posting/uploading defamatory
contents (as stated in
paragraph 12 of the
application) and take
necessary legal steps
against the alleged
perpetrators.

This court upon hearing
the respective parties on

16.09.2021 again passed the

following orders modifying the

earlier orders:

i) the petitioner will stay
with the children from
8.00 A.M. on September,

17 of 2021 till 8.00 A.M.

on September,18 of 2021
and Respondent will stay
with the children from
8.00 A.M. on September,



ii)
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18 of 2021 for the next 24 ii)
hours and they will stay
with their daughters in
this way, alternatively,

till September, 28 of 2021.

iii)
the Deputy Director,
Department of Social
Services, Ministry of
Social Welfare,
Bangladesh, Dhaka is

directed to monitor the
well being of the said
children continuously and
to give necessary

assistance to them.

Again on 30.09.2021 this
court upon hearing the
respective parties passed
the following orders
modifying the earlier
orders dated 16.09.2021:

The petitioner will stay
with the minor daughters
at the Gulshan Residence,
the present address until
further order and  both
parties will bear the

house rent;

the Respondent shall have
the wvisitation right in
the day time (9.00 A.M.

to 5.00 P.M);

the Deputy Director,
Department of Social
Services, Ministry of
Social Welfare,
Bangladesh, Dhaka is
directed to continue

monitoring the well being
of the children and bring
the children before the
Court on 21 October-2021,

at 2.00 P.M.

It is pertinent to
mention here that the
Court repeatedly urged
the respective parties as
well as their advocates
to make an amicable
settlement on the issue
of custody of the minors.
However, they failed to
reach any amicable

settlement.

The learned Advocate for

the petitioner has made



ii)

the following submissions:

the Respondent had

illegally removed the

minors from the custody of
the petitioner mother and
this act of the Respondent
is nothing but an act of
‘International parental
Abduction/ kidnapping’ and
as such it is necessary to
order to return

pass an

the minors to Japan to

their mother’s custody;

the Family Court of Japan

has already decided the
issue o0of custody of the
minors and examining the
issue of welfare of the

two minors granted custody

to the petitioner and as

such the Principle of

‘Comity of Courts’ will

apply in this particular

case; since the minors

were abducted/ kidnapped

the ‘Convention on the

Civil Aspects of

International Child

Abduction’ will be

applicable, though
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iii)

iv)

Bangladesh has not signed

and ratified the said
Convention. However, the
High Court Division 1in
the case of RMMURU -vs-
Bangladesh and others,
reported in 72 DLR 420,

held that this convention

has been a part of
Customary International
law;

the Family Court of Japan

has already decided the
issue of well Dbeing of
the minors and as such
there is no scope to
decide the said issue
afresh;

the minors were brain

washed by the Respondent

which resulted one sided
perspective and
alienation, i.e. they

have been suffering from

STOCKHOLM SYNDROME;

in the case of Jorse Bin

Sams -vs-— Amir Ali
Chowdhury and others,
reported in 13 BLT (AD)



vi)

vii)

115, Abdul Jalil and

others -vs- Sharon Laily

Begum, reported in 18 BLD

(AD) 21, the paramount

interest of welfare of

minors were considered and

the minors were given

custody to their mother;

in determination of

custody, habitual

residence of the minor 1is

fundamental and in the

instant case, two minors

are the habitual residence

of Tokyo, Japan and Family

Court of Tokyo held that

the children place of

residence is in Japan and

as such the children

should be return to their

place of habitual
residence;

the respondent should be
directed to comply the
judgment and order dated
31.05.2021 passed by the
Family Court, Tokyo,
Japan.
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ii)

iii)

The learned Advocate for

the Respondent has made
the following
submissions:

in view of the provision

of section 2 of

Bangladesh citizenship

(temporary provisions)

1972, the minors are the

citizen of Bangladesh;

and as per provision of

section 7 of Guardian and

Wards Act, no person,

other than a citizen of

Bangladesh shall be

appointed, or declared to

be a guardian of a minor

who is a citizen of

Bangladesh;

Section 17(3) of Guardian

and Wards Act provides

that 1f the minor is old

enough to form an

intelligent preference,

the court may consider

that preference;

Article 12 of the
Convention On The Rights
Of The Child stated that

the views of the child be



iv)

vi)

given due weight in
accordance with the age
and maturity of the child;

according to Islamic
Jurisprudence (Figh of
Muslim Family, Cairo, 359-

60) 1f the child 1is above

07 (seven) years old the

custody would then be

determined according to

his/her choice for better

upbringing and protection;

opinion of the Child 1is

vital before declaring any

interim or permanent
custody;

in relation to non-
conventional countries,
the court in the country
to which the child 1is
removed will considered
the question on merit

bearing the welfare of the

child as of paramount
important and consider the
order of foreign court as
only a factor to be taken

into consideration;
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vii)

viii)

ix)

while considering aspect,

the court may reckon the

fact that child was
abducted from his/her
country of habitual

residence but the court’s

overriding consideration

must be child’s welfare;

under Japanese law

(Article 821 of cc) the

parental authority can be

exercised without courts

order as the parent who
has parental authorities
can determine the
residence of the child,

he/she can take the child

abroad without a court
order. (Family Law 2022,
Law and Regulation, Japan,

ICLG) and as such bringing
the minor daughters with

the respondent in

Bangladesh cannot be

termed as child abduction

or kidnapping;

the ‘Hostage Justice’

system 1in Japan where

only the Japanese parent

gets full custody, and



the non-custodial foreign

parent has no ability to

see his children would
permanently damage the
children; there are
hundreds of foreign
children in Japan where
the foreign father cannot
have any access to the
children; there are
millions of Japanese
children where the non-
custodial Japanese
parent’s right to

visitation is not enforced

by the authorities;

Japanese parents who bring

their children home after

a divorce abroad can defy

joint custody orders made

by foreign courts.

(Reference-https://www.bbc.
com/news/world-

asiapacificl12358440) ;

when the Respondent came

to Bangladesh with his

minor daughters, he had

the physical custody of

the minor daughters;

therefore, travelling with
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x1)

minor daughters with
their free consent cannot
be termed as child
abduction even under the

Japanese law;

the minors have expressed
their desire before this
court that they want to
go to their father’s
custody and that has to
be given

preference in

view of the Article 12 of

the Convention on the

Rights of the child.

Heard the learned
Advocate of the respective
parties, perused the writ
petition, affidavit in
opposition filed by the
respondent and several

supplementary affidavits filed

by both the parties and the
annexure thereto as well as
cited case laws by the
respective parties.
International Parental
Child Abduction: -
Learned Advocate of the

petitioner

has tried to

impress us that the respondent



on 21.01.2021 picked wup the
minors while they were
returning from school and
eventually, they were taken to
Bangladesh from Japan without
the knowledge and consent of

the petitioner i.e. the mother

and this acts of the respondent

is a clear case of
International Parental Child
Abduction.

Refuting the above
submission, learned Advocate of
the Respondent has contended

that when the Respondent father

came to Bangladesh with his
minor daughters, he had the
physical custody of the minor
daughters; as such travelling

with minor daughters with their

free consent cannot be termed

as child abduction, even under

the Japanese Law (Article 182 of

the CC).

Under Japanese law the
parental authority can be
exercised without a court
order. As the parent who has
parental authorities can

determine the residence of the
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child, 1in wview of article 821
of CC he/she <can take the
child abroad without Court
order. (Family Law 2021 Law
and Regulation Japan, ICLG).

A parent who has legal

and/or physical custody of a

child in Japan generally has

the right to remove that child

from the country. There are no

specific legal requirements

for a child to be able to

leave Japan. If a child leaves

with a parent, they will not

be stopped and asked for

evidence that the other parent

consents to the travel. It is
not possible to put a stop
order with immigration to

prevent a child from leaving

Japan. Exit wvisas are not

required for foreign nationals
but confirmation of departure,
in the form of a stamp from an
is

immigration inspector,

necessary. [Referrence-

https://www.gov.uk/government/

publications/japan-child-

abduction/in]



https://www.gov.uk/government/publications/japan-child-abduction/in
https://www.gov.uk/government/publications/japan-child-abduction/in
https://www.gov.uk/government/publications/japan-child-abduction/in

On perusal of the above

Japanese law in respect to

child custody couple with the

fact that the minors had

informed the Court that they

have come to Bangladesh with

their father voluntarily, we

are unable to accept the

submission of the learned

Advocate for the petitioner

that the act of the Respondent

is a case of parental
abduction/kidnapping.
Enforcement of Foreign

Court Judgment and Principal of

Comity of courts:

Learned Advocate of the
petitioner has submitted that
the courts in Japan are the

proper court to adjudicate and
evaluate the well being of the
minors as the minors were born

and brought wup in Japan and

their education, cultural habit

and friends all in Japan; and
the family court of Japan
having considered all aspect
decided that the minors should

be go to the custody of their

mother and in this particular
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case the principle of comity
of courts shall apply.
To substantiate the above

submission the learned

Advocate of the petitioner has

relied on the cases of

Nilanjan Bhattacharya Vs the

State of Karnataka and others,

reported in 2021(1) HLR Page-

330, Surya Vadanan Vs the

State of Tamil Nadu and Ursha,

reported in (2015)5 SCC page-

450, Arathi Bandi and others -

Vs- Bandi Jagadrakshaka Ray

and others, reported in (2013)

15 SCC page-790, Shilpa

Aggarwal -Vs- Aviral Mittal

and others, reported in (2010)

1 SCC page-591, Ravi Chandran

-vs- Union of India and

others, reported in (2009) 1

SCC page-175.

In the above cases it has

been observed that if an
interim or an interlocutory
order passed by a foreign

court has to be disregarded,

there must Dbe some special
reason for doing so. No doubt,
we except foreign courts to



respect the orders passed by
the courts in India and so
there 1is no Jjustifiable reason
why domestic courts should not
reciprocate and respect orders
passed by foreign court.

In the above cases
pursuant to the order/judgment
of the foreign Court and
applying the principle of
Comity of Courts the minors
were return back from India to
the Country from where they
were removed and brought to
India.

On the other hand relaying
on the case of Prateek Gupta -
vs- Shilpi Gupta,
MANU/SC/1537/2017 the learned
Advocate for the Respondent has
submitted that the court’s
overriding consideration must
be the Childs Welfare i.e. the
ultimate concerned and
paramount consideration should
be the welfare of the child.

In the case of Ruchi Majoo

vs. Sanjeev Majoo,
MANU/SC/062/2011; 2011 6 SCC

479 the Indian Supreme Court
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has decided the ratio 1in
respect of the applicability
of principle of Comity of
Courts. It has observed to
that effect:
“We are not concerned
with the first and the
third question. As far as
the second question
(Comity of courts) is
concerned, this court was
of the wview that there
were four reasons for
answering the question in
the negative. Be that as
it may, the following
principles were accepted
and adopted by this
Court:
The welfare of the child
is the paramount
consideration. Simply
because a foreign court
has taken a particular
view on any aspect
concerning the welfare of
a child is not enough for
the courts in this
country to shut out an

independent consideration



of the matter. The

principle of comity of

courts simply demands
consideration of an order
passed by a foreign court
and not necessarily its
enforcement.

One of the factors to be
considered whether a
domestic court should hold
a summary inquiry or an
elaborate inquiry for
repatriating the child to
the Jjurisdiction of the
foreign court is the time
gap in moving the domestic
court for repatriation.
The longer the time gap,
lesser the inclination of

the domestic courts to go

in for a summary inquiry.

An order of a foreign
court is one of the
factors to Dbe considered

for the repatriation of a
child to the Jjurisdiction
of the foreign court. But
that will not override the
welfare

consideration of

of the child. Therefore,
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even where the removal of

a child from the
jurisdiction of the
foreign court goes

against the orders of

that foreign court,
giving custody of the
child to the parent who
approached the foreign
court would not be

warranted if 1t were not

in the welfare of the
child.

Where a child has been
removed from the

jurisdiction of a foreign
court in contravention of
an order passed by that
where the

foreign court

parties had set up their

matrimonial home, the
domestic court must
consider whether to

conduct an elaborate or

summary inquiry on the
question of custody of
the child. If an
elaborate inquiry is to
be held, the domestic

court may give due weight



to the order of the
foreign court depending
upon the facts and
circumstances in which
such an order has Dbeen
passed.

A constitutional court
exercising summary
jurisdiction for the

issuance of a writ of

habeas corpus may conduct

an elaborate inquiry into

the welfare of the child

whose custody is claimed

and a Guardian court (if

it has Jjurisdiction) may

conduct a summary ingquiry

into the welfare of the

child, depending upon the

facts of the case.

Since the interest and
welfare of the child is
paramount, a domestic
court is entitled and
indeed duty bound to
examine the matter
independently, taking the

foreign Jjudgment, if any,
only as an input for its

final adjudication.
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On the facts of the case,

this court held that

repatriation of the minor to

the United States, on the

principle of “comity of

courts” does not appear to

us to be an acceptable

option worthy of being
exercised at that stage.”
In the

case of Nithya

Anand Raghavan
MANU/SC/0762/2017 (2017) 8ScCC
45 it has Dbeen observed to
that effect:

AN

so far as non-Convention
countries are concerned, oOr
where the removal related to
a period before adopting the
the law 1is that

convention,

the court in the country to

which the child is removed
will consider the question
on merits bearing the

welfare of the child as of

paramount importance and

consider the order of the

foreign court as only a

factor to Dbe taken into

consideration as stated in

McKee v. McKee unless the



court thinks it fit to

exercise summary Jjurisdiction
in the interests of the child
and its prompt return is for
its welfare.”

In the case of Mrs. Sharon
Laily Begum Jalil wvs. Abdul

Jalil and others, reported in

18 BLD(AD)21; 50 DLR (AD), 55
and Zahiruddin Ahmed (Tizu)
vs. Syed Nur Uddin Ahmed and
another, reported in 29 BLD
375 our Appellate Division
and High Court Division
respectively decided the

custody of the minors in their

own way considering the

welfare of the minor, despite

the foreign Courts

order/judgment.

Thus, 1in respect to the

applicability of the “Comity of

Courts” it 1is our considered

view that the Child’s welfare

and well being should be

considered first and the above

proposition of law should not
be applied in each and every
case mechanically without
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considering the well being and
welfare of the minors.

Our Appellate Division in
to

Civil Petition For Leave

Appeal Nos.571 and 646 of 2018

[16 ADC (2019) 55, 2018 14 ALR
37] has observed:

“13. Article 12 of the
CRC provides that the child

should be permitted to express

her/his views freely in
matters affecting her/him.
This concept is also not new

since the Guardians and Wards
Act, 1890 provides that if the

minor is old enough to form an

intelligent preference, the
Court may consider that
preference. It 1is with such
provisions 1in mind that we
invariably speak to the

children concerned in order to

find out their views and
preferences.”
In Civil Petition for

Leave to Appeal No.527 of 2011

the Appellate Division [17 BLC

(AD) 2017) 77] has observed:

“15. We may also mention

that within the modern



concept of custody and
other matters concerning
children, there is a

requirement that the child

should be allowed to
express his wviews, (see
Article 12 of the
Convention of the Rights
of the Child (CRC) quoted
below.) This is a small
progression from section
17(3) of the Guardians and
wards Act, 1890 which

provides that if the minor

is o0ld enough to from an
intelligent preference,
the court may consider

that preference. The court

when considering any
matters relating to the
custody of the child

should also keep in mind

the provision of Article 3

of the CRC, which provides

that in all actions
concerning children,
whether undertaken by
public or private social
welfare institutions,
courts of law,
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administrative

authorities of
legislative Dbodies, the
best interests of the

child shall be a primary
consideration.”

In a recent judgment

passed 1in Civil Petition For

Leave to Appeal No.942 of

2020, the visitation rights of

a mother was reduced from

weekly to fortnightly on the

basis of the opinion of the

minor child by the Appellate
Division.

Article 12 of the CRC

provides as follows:-

“1. States parties, shall

assure to the child who 1is

capable of forming his or own

views the right to express
those views freely in all
matters affecting the child,

the views of the child being
given due weight in accordance
with the age and maturity of
the child.

the

2. For this purpose,

child shall in particular be

provided the opportunity to be



heard in any judicial and
administrative proceedings
affecting the child, either
directly, or through a
representative or an
appropriate body, in a manner

consistent with the procedural
rules of national law.”

On three occasions, lastly

on 18.11.2021, we met and

talked with the minors i1n our

court chamber. We have tried

our best possible way to

understand the level of their

maturity, physiological

condition as well as their

preference, desire, attitude

towards their parents. We have

also considered the report

submitted by the Deputy

Director, Social Welfare

Office, Dhaka, wherein, it has

been mentioned that the father
has got more mental attachment

with the minor children and

they love to stay with their

father rather than mother. The

relevant part of the report

that is quoted below:
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Jasmine and Laila, the
minors have also expressed

their desire and preference to

us verbally and 1in writing

also. Jasmine has expressed in

writing to that effect:

‘SR WR AN AFCS ST A | O] W
A [ A7 | S BIICe AR 1 And

TEAEl W ML GF AFCS AR 1, I
| W SR Wi e g A

Please help me and Laila. We

want to stay with Abba in

Bangladesh.... Y¥NMICE ARR <FES |

Please.”
talked the

Having with

minors it is very difficult for

us to hold that they were
brainwashed by one-sided
perspectives and alienation.
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Moreover, from the order sheet
it will be transpired that
this Court has given ample

opportunity to the petitioner-

mother to stay in a house with

the minors since September,
2021 for removing the
alienation, if any.

In deciding present issue
of custody of the minors, this

court has also kept in mind

the following factual aspects

besides legal proposition:

i) information has been
provided to this court by
the learned Advocate for

the petitioner that it is

not possible for
petitioner to stay in
Bangladesh for a long
time, because she is doing
Jjob in Japan and her

employer has already given
notice for termination;
ii) there is no scope to make

any comment 1in respect to

the alleged ‘Hostage

Justice System’ in Japan,

as agitated by the

Respondent;



iii)

iv)

the apprehension of the

Respondent that if the

minors are returned to Japan

with their mother he
(father) may losses his
parental rights and he be
separated from minor
daughters which would
permanently damage the
children;

before passing the judgment

and order by Family Court
of, Tokyo, Japan, an ad-
interim order has been

passed by a competent Family

Court of Bangladesh
restraining the ©petitioner
(mother) to take the minors
from Bangladesh and the

petitioner did not take any
steps against the aforesaid
order, though she had filed
written statement to contest
the said suit and the said
suit is still pending;

had

Family Court of Japan

full knowledge and

information about the above

ad-interim order passed by
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the Family Court of
Bangladesh;
vi) the minors have already

been admitted in a school

in Dhaka namely ‘Canadian

International School’ and

they are attending their

class regularly and they

are also learning Bangla.
The Appellate Division in
the case of Sharon Laily Begum

Jalil wvs. Abdul Jalil and

others [18BLD(AD)21] has held

that in deciding the question
of custody of a minor whether
in a proceeding the nature of

Habeas Corpus under Article

102 of the Constitution of the

people’s Republic of

Bangladesh or in a proceeding

for Guardianships under the

Guardians and wards Act, 1890

the paramount consideration

before the court is the

welfare of the minor and not

the legal rights of parties

under the rules of personal

law or statutory provisions.
anxious

Having given

considered into the matter in



particular
welfare

minors,

the Dbest interest,

and wellbeing of the

we are inclined to pass

the following orders:-

i)

ii)

iii)

iv)

the Rule shall remain

pending;

the minors, namely Jesmin

and Laila will remain in

the custody of their

father until further

order; however, the father

will not be allowed to

take the minors outside of

Bangladesh;

the petitioner mother

shall have the wvisitation

right always; the
Respondent shall have to
pay the travel cost and
other expenditures for
10(ten) days for staying
in Bangladesh to the
petitioner after each
04 (four) months; 1in other
occasions the mother will
bear her own cost;

during visit and stay of
the petitioner in

Bangladesh the minors will
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vi)

vii)

be with her exclusively;

however, the Respondent

father shall have the

visitation right in those

days;

the Respondent is
directed to pay taka
10 (ten) lacks to the
petitioner for travel
cost and her staying in
Bangladesh for last
04 (four) months;

Parties are at liberty to
mention the matter before
the court at any time if
any of them violate the

court’s order and also

wellbeing of the minors

are not protected by the

Respondent;

Deputy Director, Social

Welfare Office, Dhaka is

directed to visit and

meet the minors once in a

month and to submit a

report before this court

after each three months

regarding the condition

of the minors;



viii) during stay of the
mother in Japan,
Respondent shall make
arrangement for video call
between the mother and the
minor daughters after each
15 (fifteen) days at the
convenient time of the

parties.

Communicate the order to
the Deputy Director, Social

Welfare office, Dhaka.



