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judgment on

JUDGMENT

MD. NURUZZAMAN, J:

Delay of 403 (four hundred three) in
filing of this civil petition for 1leave to
appeal is hereby condoned.

This Civil Petition for Leave to Appeal is
directed against the judgment and order dated
28.08.2019 passed by the High Court Division in
Writ Petition No.14303 of 2018 making the Rule
Nisi absolute and the impugned explanation
(1) so given by the writ respondent No.5,
Second Secretary (T® W&w ¢ if¥), National Board of
Revenue (T Wizq ¢ fifd =14) under Nathi No.08.01.
0000.068.20.001.16/373 dated 29.11.2018 and
also refusal of the writ respondents to receive
and thereafter return Y“PFF-3)” and “Pe-R0"” as

per requirement of Rule 27(2) of the VAT Rules,



1991 from and to the writ petitioners in
connection with "“deemed export” (I¥RFe I <)
goods by foreign currency through banking
channel to the interested purchasers within the
purview of section 3(®) clause () and (%) of the
VAT Act, 1991 in order to transport the
products of the writ petitioners under the
scheme of “deemed export” (I¢fNF® I 44) from the
factory premises to the respective sites of the
buyers concerned, are hereby declared to have
been done without lawful authority and hence,
of no legal effect. Accordingly, the writ
respondents concern are hereby directed to
receive and thereafter return “Fi$-challan” in
due compliance of law and to the writ
petitioners in connection with the ‘“deemed

export” (JeFe M@ ) products by foreign



currency through banking channel to the
interested buyers in order to transport the
products of the writ petitioners under the
scheme of "“deemed export” from the factory
premises to the respective sites of the buyers
concerned.

The facts, relevant for disposal of the
instant civil petition for leave to appeal are
that the writ petitioner filed the Writ
Petition No.14303 of 2018 before the High Court
Division challenging the refusal of the writ
respondents, to receive WF-d) and WF-0 (under
the requirement of Rule 27(2) of the VAT Rules,
1991) from the writ petitioner in connection
with deemed export (J®ffFe IF@ “47) under section
}(*)(W) of the VAT ACT 1991 by foreign currency

through banking channel to hundred percent



export oriented industries and refusal to
return duly verified (A% W™gge)PRF-35 and TiF-Ro
to transport writ petitioner’s products under
the scheme of "“deemed export” (?@ﬁ@ﬁ‘?ﬁﬁﬂ A7)
from the factory premise to the site of the
buyers and direction upon the writ respondents
to receive TF-3y and -0 (under the
requirement of Rule 27(2) of the VAT Rules
1991) from the writ petitioner in connection
with deemed export (J®f\Fe IF@ “47) under section
}*)(W) of the VAT ACT 1991 of its products to
buyers those who are paying export proceeds by
foreign currency through banking channel and
engaged in hundred percent export and also
direction upon the writ respondents to return
duly verified (A% F™i§F®)TF-5> and TF-20 to the

writ petitioner to transport “deemed export



goods” (FIFS IR 97 #49) under section ()W) of
the VAT ACT 1991 from its factory premise
warehouse to intend buyer’s site those who are
paying export proceeds by foreign currency
through banking channel and engaged in hundred
percent export stating that the writ petitioner
is one public limited company engaged in
manufacturing mild steel products namely M.S.
Rod, Bar, angle etc. However, those products of
the writ petitioner has been duly certified by
Bangladesh Standard Testing Institute (BSTI),
Bureau of Indian Standard (BSI), Dubai
Standard, UK Standard and European Standard
respectively. The writ petitioner being
industrial importers regularly import sponge
iron, iron scrap and billets for manufacturing

mild steel products in their own factories on



payment of applicable duties and taxes on the

value of raw materials at the import stage.

However, they usually sell their products in

the domestic market directly and through

appointed dealers as well as to some other

intending buyers who are 100% export oriented

garments industries and also to many

international contractors being appointed 1in

mega-projects of Bangladesh under international

tender being floated by the Government of the

People’s Republic of Bangladesh. In this

regard, it has been contended that the

purchasers who are 100% export oriented garment

industries other companies pay price of the

supplied goods in foreign currency following

the scheme of “deemed export”. On the other

hand, the international contractors who are



engaged in mega projects in Bangladesh also

purchase M.S. products from the writ petitioner

making payment in foreign <currency under

“"deemed export” scheme. China Communication

Construction Co. Ltd., an international company

was appointed vide international tender as a

contractor to execute and implement “Karnafuly

Tunnel Project”; Electric Power Construction

Co. Ltd., also an international company was

appointed wunder international tender as a

contractor to implement “Payra Thermal Power

Plant Project”; Afcons Infrastructure Ltd.,

another international contractor was appointed

vide international tender to implement “Maitree

STP Project, Rampal, Bagerhat; “Larsen and

Toubro Ltd., an international company was

appointed vide international tender as a



contractor for construction of railway bridge

over Rupsha river; Iron International Ltd., an

international company was appointed under

international tender as a contractor to

implement “Khulna-Mongla Port Rail Line

Project” and Bangladesh-Indian Friendship Power

Co., a joint venture company was appointed as a

contractor also under international tender to

implement “Rampal Power Plant” Project.

Pursuant to the respective contracts said

international contractors were issued work

orders for implementation of those projects.

Subsequently, those contractors floated

different tenders inviting offers from 1local

manufacturers for supply of various materials

including mild steel products. The writ

petitioner participated in the respective bids
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with others and having become successful

bidders were selected to supply M.S. products

as a manufacturer. Thereafter, various

agreements were executed by and between the

international contractors and the writ

petitioner in order to sell mild steel products

in foreign currency. According to the terms and

conditions of the agreements, the writ

petitioner duly supplied M.S. products those

international contractors in exchange of

foreign currency through banking channel and to

that effect the negotiating bank also issued

Proceed Realization Certificates (in short,

PRC) in favour of the writ petitioner. The writ

petitioner also sold M.S. products to some

other 100% export oriented garments factories

and other similar factories situated in EP2Z
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area in foreign currency within the scheme of
section (™) clause (%) and (2) and section 3(2)
of the VAT Act, 1991 (in short, Act of 1991).
However, before delivery of the products from
the factory premises/warehouses to the above
mentioned sites of the respective buyers, the
writ petitioner issued “TR-3Y’ with 0% VAT
under section 3(2) of the Act, 1991 and
submitted “PFF-3)” to the respective VAT Circle
seeking issuance of YPFF-RW” 1in order to
transport M.S. ©products from the factory
premises to the respective sites of the
purchasers i.e., the international contractors.
In response, thereof, the VAT Circle concern
had been issuing "“{P®R0” for a long time on
receipt of “IFF-3)” under the “deemed export”

scheme. Despite the same, subsequently, the
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Divisional Officer and Revenue Officer of the

concerned VAT Circle had refused to receive

“Pe-33” and  to return “PiF-0” in  order to

continue sale of products in the aforementioned

manner pursuant to the impugned explanation so

given by the writ respondent No.5 under Nathi

No.08.01.0000.068.20.001.16/373 dated 29.11.2018.

As a result, the writ petitioner has been

restrained from selling M.S. products under the

“deemed export” scheme. Hence, the application.

Under the aforesaid facts and circumstances of

the case stated above, the writ petitioner,

finding no other alternative efficacious

remedy, filed the above noted writ petition

before the High Court Division and obtained the

Rule Nisi.
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The writ respondent No.2 contested the

said Rule Nisi by filing an affidavit-in-

opposition.

In due course, after hearing the parties

and considering the connected papers on record,

a Division Bench of the High Court Division

made the Rule Nisi absolute by the impugned

judgment and order dated 28.08.2019.

Feeling aggrieved, by the judgment and

order dated 28.08.2019 passed in Writ Petition

No.14303 of 2018, the National Board of Revenue

and others - writ respondents as petitioners

herein filed the instant ciwvil Petitions for

leave to appeal.

Mr. SK. Md. Morshed, the learned

Additional Attorney General appearing on behalf

of the petitioners submits that the respective
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agreements were executed between M/s. Power

Grid Company of Bangladesh Ltd. (in short,

PGCB) and consortium of Fujikura Ltd. ITOCHU

Corporation and LS Cable and System Ltd.

Subsequently, the writ petitioner concern as

supplier entered into an agreement on

21.12.2016 with the said contractors for

supplying goods. As such, it is clear that the

writ petitioner and the procuring entity i.e.,

PGCB did not enter into any agreement at any

point of time under the international tender

process. In this regard referring to Rule

31Ka(lka) of the VAT Rules, 1991, in view of

the said provision respective project must be

funded in foreign currency in the form of grant

or loan. That project should be under an

international agreement or Memorandum of
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Articles, the consignee liable to implement the
project should be a VAT registered entity in
Bangladesh; and that the work order for supply
of materials/implementation should be given to
the successful bidder who participated in any
local or international tender. In the instant
case, the person/organization liable to
implement the project is PGCB (WWmf< qmia RfAww g
I WfAgA® WF) who has been granted fund and
assigned for implementation of the project in
question and that GS Engineering and
Construction Corporation, a foreign company
being a successful bidder entered into a
contract with PGCB bearing Contract No.PGCB
/400kv/PAT-GOP/TL for design, manufacture and
supply, installation, testing and commissioning

the project. Since the activities of the said



16

foreign company had been done in exchange of

foreign currency, hence, its activities may be

treated as “export/deemed export” provided it

fulfills the pre-condition of being a

registered entity under the VAT Act 1in

Bangladesh. Apart from that, the writ

petitioner although are VAT registered

companies of Bangladesh but being the sub-

contractor of GS Engineering and Construction

Corporation have no scope to get the said

benefit since it did not sign any contract

directly with PGCB but getting its remuneration

in foreign currency, which is a part of the sum

acquired by GS Engineering from PGCB

but the High Court Division committed serious

illegality in making the Rule Nisi absolute

and, as such, the impugned judgment and order
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passed by the High Court Division is liable to

be set aside. He further submits that the writ

respondent No.4 has issued the impugned Memo

explaining the legal aspects as contained in

Rule 31Ka of the VAT Rules, 1991 but the writ

petitioner by filing the instant writ petition

has intended to misinterpret the said provision

of law to suit its own sweet will in order to

avail duty drawback paid in connection with the

input output co-efficient in the guise of

“deemed export” which is malafide. He next

submits that the writ respondent No.3-National

Board of Revenue, has statutory power conferred

under section 219B of the Customs Act, 1969

read with section 72 of the VAT Act, 1991 to

issue Rules, orders and notices, explanations

or circulars in any matter for the purpose of
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implementation/execution of the Act provided

that those are not inconsistent with the

provisions of the Act or the Rules so framed

thereunder. At the same time, Rule 38 of the

VAT Rules, 1991 has also provided power to the

Board, the Commissioners or the Director

Generals to issue explanations; orders clarify

the disputes emendated there from. Moreover,

the Director General of the concerned

department of NBR has power to determine input-

output co-efficient pursuant to section 13(3)

of the VAT Act, 1991 and to grant drawback to

the exporter on the duties and taxes paid on

inputs used in the manufacturing of

exported/deemed exported goods on that basis.

Hence, the impugned orders issued by the writ

respondent No.5 regretting to approve input-



19

output co-efficient prior to granting drawback

is lawful. He also submits that the writ

petitioner submitted monthly return in
statutory form “Mushak-19" stating its
activities thereon. However, its monthly

returns were duly accepted on being satisfied

by the authority since no objection as to

taking rebate by the writ petitioner was

raised. But fact remains that section 26Ka(6)

of the VAT Act, 1991 has put no bar on re-

investigation or re-audit of the activities of

any tax payer on reasonable ground even though

it has been audited or investigated earlier.

Hence, the writ petitioner cannot be absolved

from any subsequent demand on the plea that the

returns were submitted and those had been

accepted without any instant objection



20

whatsoever. In that view of the matter, the

impugned Nathi dated 29.11.2018 issued by the

writ respondent No.4 providing explanation of

Rule 31Ka of the VAT Rules, 1991 and thereby

subsequent refusal to allow input-output co-

efficient (=) in favour of the writ

petitioner as well as demand of VAT under

section 55(1) of the Act of 1991 cannot be

mandated as unlawful. He finally submits that

Article 65(1) of the Constitution of the

People’s Republic of Bangladesh provides that

nothing shall prevent the Parliament from

delegating its power to make orders, rules or

other enactments having legislative effect.

Moreover, it is the established principle of

law that the Legislature is not always required

to legislate in its entirety to carry out all
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its work. Some of its functions is left out to
be performed fully by persons technically
conversant with the levy and realization may be
frustrated  Dbut the High Court Division
committed serious illegality in making the Rule
Nisi absolute and, as such, the impugned
judgment and order of the High Court Division
is liable to be set aside.

Mr. Shah Monjurul Hoque, the learned

Advocate appearing on behalf of the respondent

made submissions in support of the impugned

judgment and order of the High Court Division.

He submits that the words ‘“TRifFe IF@ +9” as

defined in section (™) clause (%) and () of the

VAT Act, 1991 includes writ petitioner’s supply

of goods i.e., M.S. products to the
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international contractors for implementation of

mega projects in Bangladesh against foreign

currency as well as other 100% export oriented

garments industries. 1In that view of the

matter, the concerned VAT Circle as well as

Division Office on receipt of “T®-3” with 0%

VAT under section 3(2) of the Act, 1991 from

the writ petitioner issued "“¥-0” with the

copy of Form “<e-3)” for shipment (transfer) of

supplied goods from the factory

premises/warehouses of the writ petitioner to

the respective sites of the purchasers. The

writ petitioner accordingly adjusted taxes and

duties following the provisions of section 13

of the Act, 1991. That before 2009, there was
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no express definition of ‘IIFe I “” in the

VAT Act, 1991, however, section X(¥F) of the said

Act defined “¥j FARATN 24U A G~ as ““IeifFe / 7o

IR oy @A A A R In 2009, for the first time,

the words ‘TeifNg® I *19” (deemed export) had been

defined by the Parliament vide Finance Act,

2009 by inserting section (). Later, vide

Finance Act, 2010 section (F) was repealed and

was replaced with section ®) clause (W) and (W)

Lastly, vide Finance Act, 2013 by making

amendment of section 3(®) clause (W), (M) and (2) of

the VAT Act, 1991 have been inserted and

thereby the Parliament has included the

category of supplies/transactions of the writ

petitioner within the ambit of ‘“IIfNF® I =IU”. He
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further submits that Rule 31Ka of the VAT

Rules, 1991 (in short, the Rules, 1991) was

first introduced Dby the NBR vide SRO

No.305/Ain/2004/433-Mushak dated 21.10.2004.

Subsequently, said provision was amended 1in

2010 Vide SRO No.161-Ain/2010/456-Mushak dated

02.06.2010; later, sub-rule (1lKa) was inserted

in rule 31Ka vide SRO No.05-Ain/2013/694-Mushak

dated 02.01.2014 in order to achieve the object

section 3(®) clause (%) and () of the Act, 1991 for

the interest of local manufacturers and service

renderers and also to enrich foreign currency

reserve of the county. In this connection, the

writ petitioner supplied M.S. products to

international contractors who being the

successful bidders invited tenders for supply
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of products in order to materialize the

projects concern; the writ petitioner along

with others participated in open tender

competition and having become successful in the

bid supplied the goods to those contractors who

on receipt thereof made payment in favour of

the writ petitioner in foreign currency through

the negotiating banks and to that effect the

negotiating banks also issued PRC by informing

those transactions to Bangladesh bank. As such,

the supply of M.S. products of the writ

petitioner squarely comes within the purview of

sections 3(®) clause (%) and ¥, 3(2) and 13 of the

Act, 1991 read with Rule 31Ka(lka) of the

Rules, 1991 and, as such, the High Court

Division rightly made the Rule Nisi absolute
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and passed the impugned judgment. Hence, the

instant leave petition may kindly be dismissed.

We have considered the submissions of the

learned Additional Attorney General for the

petitioners and the learned Advocate for the

respondent. Perused the impugned Jjudgment of

the High Court Division and connected other

materials on record.

From the averments of the writ petition it

is seen fairly admitted that PGCB, the

procuring entity entered into contract for

executing and implementing its different

projects e.g. with the China Communication and

Construction Limited ‘Karnafuly Tunnel

Project’; with Electric Power Construction Co.

Ltd for ‘Payra Thermal Power Plant Project’;

with Afcons Infrastructure Ltd for ‘Maitree STP
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Project, Rampal, Bagerhat’; with Larsen and

Toubro Ltd for Railway Brodge over Rupsha

river; with Iron International Ltd for ‘Khulna-

Mongla Port Rail line Project’; with

Bangladesh-India Friendship ©Power Co. for

‘Rampal Power Plant’ through some international

tender processes. The writ petitioner Company

and PGCB never entered into any contract under

the concerned international tender process.

Rather the writ petitioner company entered into

agreements with the aforementioned companies

for supplying mild steel (MS) products which

are sub-contracts in nature. To awvail the

benefits promised under the Rule 31Ka of the

VAT Rules, 1991 relevant scheme must be funded

in foreign currency in the form of grant or

loan; that project should be under an
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international agreement or Memorandum of
Articles; the consignee liable to implement the
project should be a VAT registered entity in
Bangladesh and that the work order for supply
of materials/implementation should be given to
the winning bidder who participated in any
local or international tender.

The concerned rule 31A of the VAT Rules
1991 is as such-

“03F | ZINT I HWEIToF AR#IER [HARTe @AHT ]I 247 FFIAI1R A

CRT &M |1—

(5) AETF F& AT AT AT AT G NS

@I FIoT A SIS [, TR, TR, Sy Q¥

BIK § QA SIS N (FCAT Y TIRIR A ORI MR

e Tofe IR TRE@IPreR #cw Sqmie 1 A e owe

Rmfe e [RfTww ooy IRIReT nkpele gl AT e T

JENC TS (@I TAME A G eMaFRId W6 220e ZM
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WG 6T TAT@ AT @I 2147 I G T 41 230 [mafefe #re

T SR 4R © @F BT (2)(F) 9 T qQfFe e ofely 2273,

qqT:

(F) AETA TRFE Al TRFIES W6 2300 Tl e
3 Af DI ARTE ST A AT AT [T wrer AD
AWEeF §iE T AR T Ao 2301;

(¥) B A AT W@ TF pe T TACETST =A@
@RI ST FAST TIPS A9y I ORI TIRIET
feaafs Trare wfice 2803; @ar

(o) wEeEE W fEifbe Ay RRRRSEr A OR
A AT wwEifos pfe A1 TSl HTH ey
o, waelq feefe @ SRR S A, qEey (@, T
SR PR AT T G B FEFCF AR

FRCO 23T |

(*) @ fFafere Ffe CF@ LR AT 0e I ARG AT

AqRIgTel AR fofy Twrgs FAT A WwEfos waiEmd [Aice

Rt JqI RN F<zFe Ay A ave G (IS TATICIL (e
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T depfl aze Ffce BifkeE SRR o [fY v-a7 AR Rt
TSy 22(A |

(0) @ fafwe fes cvem To-Rfy () @ e FrarRIMTST Qrarey
R fof oeage AR A wwEfes navta [eidite @ote @
e SRS Ay 9T AME G JIXS AT (FE 9 oyl
arze T Bifere ©IRE ¢F@ [y wo-97 ¥ B Rymfer awrey 236 |

(8) To-ffy () @ (9) @ Ife F@ IN@ wWiRkETg @
SR e AefEE watas o, wRtla Qe eseTa,
FIETACTR AT Q3R e R o1 2fifes asiaeig 7ge IReo
23T |

[T 1— @B Ry Soorely sferce “FaE 9@ Sewifes waew”
FfeTce JIFTTC SFIfRre Grer tids #Afas! I JrEmeR Afea eFif e
eefesAtT Afed wwFe nesiw Kef@ (Tender Notice)
TR 1"
Therefore, the MS goods supplied by the

writ petitioner company as sub-contractor



31

cannot be assessed as “deemed export" under the

rules concerned.

The aforementioned foreign companies being

successful Dbidders are companies legally

responsible to execute the ventures entered

into contracts with PGCB for design,

manufacture and supply, installation, testing

and commissioning etc of the projects. As the

activities of the company had been done in

exchange of foreign currency, consequently, its

activities may be treated as "export/deemed

export" if fulfills the pre-condition of being

registered entities under the VAT Act in

Bangladesh not the writ petitioner company as

it is a sub-contractor only. Sub-contractors

are not eligible to get drawbacks under rule

31A of the VAT Rules, 1991.
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Besides, section 13(3) of the VAT Act,
1991 states that-

‘() *TRIAIBITF, ¥ WA 8 Sroysiel Afmes”, FaIAr T wage

SO =6, @ ARifNeRee gFe qeifie f[qedite peefefes [,

TFae, IQF 2T THFHI-BRAM FF (input-output co-efficient)

a7 fefere fMdifee s (flat rate) 9 FRAFS [ty FIZ© TAFACER

o AAfaediifae AR So-giRr (3) @ Sfie ww ¢ FemR eerHftaw

=l s sfce ARk °

Thus it 1is clear that the concerned
Department of NBR has power to conclude input-
output co-efficient pursuant to and to grant
drawback to the exporter on the duties and
taxes paid on inputs used in the manufacturing
of exported/deemed exported goods on that
basis. For this reason, the impugned orders

issued by the writ respondent no. 5 regretting
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to approve input-output co-efficient prior to

granting drawback is lawful.

Another writ respondent, National Board of

Revenue, has statutory power conferred under

section 219B of the Customs Act, 1969 read with

section 72 of the VAT Act, 1991 to issue Rules,

orders and notices, explanations or circulars

in any matter for the purpose of

implementation/execution of the Act provided

that those are not inconsistent with the

provisions of the Act or the Rules so framed

thereunder. At the same time, Rule 38 of the

VAT Rules, 1991 has also provided power to the

Board, the Commissioners or the Director

Generals to issue explanations, orders clarify

the disputes emendate therefrom.
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Section 219B of the Customs Act, 1969
provides the following provision which quoted
herein below:

“Power to issue Orders, Notices,
Explanations or Circulars

219B. The Board or, as the case may be,
the Commissioner of Customs (Bond), or
Commissioner of Customs (Valuation and
internal audit), or any other Commissioner
of Customs or any Director General may
issue orders, notices, explanations or
circulars within their respective
jurisdiction not inconsistent with the
provisions of this Act and the rules made
thereunder.”

Section 72 of VAT Act, 1991 is as follows-

3 =g Hwor
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Q2 (5) G2 SNERNF G RABY @6, AIFIAT (TGO
2rea1o BT, f[{E e g3z Fits [ff7 2 wgfie 9o
fASATIM TS (Authentic English text) Y] FATS NI

W *1$ A (F, A ATS & RS I W& [T (vt

JISAT ATS ATHNT AT2R(J|

(R) ROY [T, G2 TAR-BF FUOR ANAFONF PN N
B, Sy [RfFre AT 1P @AM (T (@ {707 [

A1 2], IAT:-

(F) T FCAGH FK A, CFaNo, TN TG FF & THEF
@, N, MIFIT 8 AT G2 S AT G Ieh
N9, Yo7 (I 8 (S Yo7 G2 AR2FIT AT SAFIY
I @O A2V & G2 WRAT WAN ANIIYR A1
FOAHAYZ e,

(q) W5 SRIIGN P AN AN BRI @AM
HSTQOPACNT FIN N [T e 2200 WAL 8 AR

(1) IR SNRAF W (PN [T ATACH SHERIR Gy STIBI!

ERESO DI B
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(}) FACAOT AW, TWAMROAE AN G2 TFAN  HTAR

QOFIT A TOAMN SAAANR IO GABIPIYR

AV ATGOFAY I GO AN BN 1 IIA F(A AP AP O]

%9 |

(%) FICIBT AN IR A [T AR NG (@ e
FOF G2 WR(AF TR ATAGAT O FIAAIE;
() FAWW AT &9 [AffFe o, fEw 1 @

SAIIARPAY ]2 (T (NGF, AT 1 (Y OF AR [T 2

SIS G Y6 o7 YT, TG BI(FIY I I LTSI,
(R) (T (N AW STNF G2 W2 AT (TN G A9 Fa1 =

ORI AT R,

() STQOFS A TYAMMS A ANMHNFS, FAFS, NG A
T (FNOIT YIS ATNT VYA AT 8 O AIHI I3
FACTT AT ANFIZAFIAL TN AT, TSI & SO

@) 21 A (AT AW I IRV TAIFS (TS & ASTHNY HgfS:
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(B) IR YT WAV ATMe (T [T 23 Ongo (F [T
ST RS T 2MITRE G SR, T TG FAP
Ol AU ;

(G) 4T AYFF T R TgI1 T AFHF AW

(9) 92 YA ORI e [{fFe @6 279 [y FR0e R/

T @ [T FcgaFa JF, 92 W2 WA O [{F:0%

O (T (N 9T ARV R[REN U w1 HiE, SFHE A

SRR [ IR 2N BHF ATAT TelT STAMGH e T, CHao,
Tl SO I 8 STREF OFHI Wl (MO8 AT
TS MY @ RE B ALTN (T = 1 (5] STAF© =
TN SIS WP TSRS 22N

Rule 38 of VAT Rules, 1991 is as follows-

“ob | oo 1 s} 1 I A ARG s wWer |— @3 [KfEsier
230e Tge @I R @I I e 1 Afmecs seifivc T
TN T T QA oTRge Ry =t wiom 1t [l 3t Jgrest Jt <ifqe@ enfs

Ffce ANfREET 1”7
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Furthermore, the Constitution of the

Article 65 (1) of People's Republic of

Bangladesh provides that nothing shall prevent

the Parliament from delegating its power to

make orders, rules or other enactments having

legislative effect. In addition, it is the

established principle of law that the

Legislature is not always required to legislate

in its entirely to carry out all its work. Some

of its functions is left out to be performed

fully by persons technically conversant with

the levy and realization thereof, or else the

legislative scheme as to levy and realization

may be frustrated. As such, we opine that High

Court Division committed serious illegality in

making the Rules Nisi absolute.
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It is factual that the writ petitioner
submitted monthly return in statutory form
"Mushak-19" stating its activities thereon. On
the other hand, its monthly returns were duly
accepted on being satisfied by the authority
since no objection as to taking rebate by the
writ petitioners was raised. But fact remains
that section 26Ka(6) of the VAT Act,1991 has
put no bar on re-investigation or re-audit of
the activities of any tax payer on reasonable
ground even though it has been audited or
investigated earlier. The relevant section

states as follows-

“(b) T3 AT 8 o3 TP IR Ifege IR A @ Giea
@I T M R se FEfEe A SpmEge vew gs, T
IS &) @9 F9 TRV 38 I AW @R o7 [P

TR TF@ @I g AfFE@ T 7
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Hence, the writ petitioner cannot be
absolved from any subsequent demand on the plea
that the returns were submitted and those had
been accepted without any instant objection
whatsoever. In that view of the matter, the
impugned Nathi dated 29.11.2018 issued by the
writ respondent No.4 providing explanation of
Rule 31Ka of the VAT Rules, 1991 and thereby
subsequent refusal to allow input-output co-
efficient in favour of the writ petitioner as
well as demand of VAT under section 55(1) of

the Act of 1991 cannot be mandated as unlawful.

True that in the case of Government of

Bangladesh and Ors. vs. Apex Weaving and

Finishing Mills Ltd, referred in

2004 (12)BLT (AD) 77, this Division citing section

13 of the VAT Act, 1991 which is the parent law

concerning drawback, observed that-
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“A Statute which takes away or impairs
any vested right acquired under
existing law, is always deemed to be
prospective. The general rule being
that without a clear indication from
the wording of a statute, the statute
is not to receive retrospective
effect.”
Section 13 is as follows-
TS 17 S~ A TGAME JIZS TAFACR TofF
VG 9 Sreyfer
59 (3) Customs Act, 1969 (IV of 1969) a3 Chapter
VI @3 RyiaReice el g2 4gF 9 &9, 93 4_F
3w @ @ (e oevee wiNFe A srwe 1
TEAMC AT TLFS G A1 eifape Aferam srely ofcely ¥
R 9 40 @F So-4i1 () @ SegiRe AWy T &= THi

AREITS JIT© TATACR TAF oMe 67 AT F9,
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THRE OF, ST OF, SR OF 8 ST 7T 2P
T 8 P (ST S8 TR IR R 2/ely S~goed A
qenTacey [T, @ TR TR sMe WRRS 9
FoIe) Freyefel fET 2T SHFa R30I -

O S AE W, TII TS AT TIPS e 19y sAely
I PR FRfFE SIffrdd ua WewE [fve 8 Sefiea
I AeHT@d SR TG GIF G A A L
FAT A ACTCF  GEANEE HSCNOIEdE Y
wrRraraced (Partial Shipment) fofere ey q@if Fr
T CICHE@ A0 AR oIfReds =7 WM™ ey Sropsiel
(Drawback) WSt Fa1 9F 230, €3 R ST Srepsier
(Drawback) St 231 il

[ @3 TA-qEE, ‘g e e @ ey

FeIfFe Ay I RE WEE Customs Act @9 section

»oy @3 RyE St T% o7 I oI @ [{e o7
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QFAT FAfHE TleeR 70 Wed I@q o2 olfvy
TR |

(5%) THA-LIRT (») @ TR g8 AFF A1 A, FHIE, AT
TS ZGee aEl, JQfFe a7 2fgre I TrAWME A
FefTFe PR A1 FfAFe I o7 e I TR I97S
I W2 SAFACT TR SIWe ol RIS e QR SIS
THCE, S ©F A1 F9 S5 7R [ERer Fface AfEw
(R) TFF FRTFAE TEFEF IFNC HIIARFS Ay I
FeifNge I aeifge Jferr siely #ftely I CRIT 9 4R © 99
o[ (R) @ Sr@gle AWy A S @ AR AT

THATACR SO TO-LIRT (3) TAMSIEE Zreyoefiiey qRer

39 8 uF ANIY e A

(8) T, A TICET TIPS WA= @A, SAe

FAeE Terlire (W o7 I PRIF TR & e A
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WG FoF ARCAIS W ALAE F9 ql, THANS, T
WAGH I 8 T¥[F §F Sropseod s swiw fice

NI |

However, in the present case no such right
was vested upon the respondent company as it
was 1in no way entitled for drawbacks/tax
rebates as vowed in the parent law. Hence, any
plea of against retrospection is not
sustainable in the eye of law.
Misinterpretation of the laws at their sweet
will cannot be a ground for statutory relieves
and if any such drawbacks was paid that must be
refunded.

In the present case, the related enactment
concerning “drawback” of VAT tax of the parent
law i.e. VAT Act, 1991 is section 13 and rule

31A is the subordinate 1legislation thereof,
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which is fairly consistent with the parent act.
The impugned explanation is another type of
delegated 1legislation irrespective of its
status in the eye of law. At the same time the
Office Order, dated 04.08.2013 i.e. Annexure-
E(4)of the writ petition 1is too another
subordinate legislation as per Rule 38 of VAT
Rules, 1991.

For better understanding 1let’s study the
impugn explanation and Annexure-E (4)of the writ
petition vis-a-vis-

 SAETeR JIENA FIFR
TOW ST @6
AqGT O
]IS, it
[ T =2 ¢ Ry =]

R F2-0br.0.0000.0Ul.20.005. 34/9Q9 I3 ¢ AT, 8¢ IR
R T, Q050 R

Ews oy Teeaem 9 [EE, sood @7 [fd vss @ Safie gNw At
HeEfes AR [ARTe (amiHe @ #% @R A G/ AV
e ~i8iead ¢ Ao
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@ IO, qWRE ¢ G IHENAEE, QAN 97 K W
84/ (52)R5/TTE-Beol/AGR A/ 2050/8ad0, ©ifAds08 ST,
Q05 {5 |

Toife Rawa ¢ T fs wiviam uf? Sl w4t ==

ox| e AW T4 RiXWe, sony @7 Rt 03F « Trafe gaw At
HEe waetad Refive tamiE @R A FRAR I Tl A
cFE ‘TRl g3 ‘TS IR A @ T AR AR e We
iR wfberet ~ffire zmr T WSIF Ao @I SRS T4 AR
00| ¢ s fmrae R-Re wre Awy @Ie =Hitesa a3 @R
AT L I, T e F9 [EZTET, dvpy @3 [y 0sz @z
MG TS A (S (I TesAMaE A R AR 2SS
e wR R @ Sww s, Reet 7§ 9 ge e
TR TS NeEies §fer I ANCATS! AT GO A, S
3 SMEE (e 9l @ A, I A E[ TR [efite vt
SRR TR WeEifes At R afediee e afswifterm
wHTel ( Competitive Edge awiv) i 3w zwtzl widle, @
Rt Tgm mfim ffre afepnr Tte w@ Rod afsorrmrm
P WA SRR (R fAferm M ot @R A A e R

qeel i WwHE @ @ Rl afedier qm o7=m GeR
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AR & A AW ¢ Rl Reaeaw @ e vl afedm = ge
TS FEETT FHFS I 4 TN R @R 9F I el
AN FA AR O QTR @ FFN “FeifAge I > Reafoe
e T (R AP T TR wRAE SRR T S
A AT TR

08| TWRT At N S RIRFT COIT (I 2/ GTT AT
ACH WRANFS G 1 ATHOF =10 WO (PRI IO J@I
RfFTe wieEifes naotas Seor G TSR T A I @
IR CFGE (I AT Mre/aien e g fafie
AfEBIPTIRa v RiY 0sF @ 3o wipifer sAfsiem s A
I ORI TRREINER CF@ “IeIFS IR 197> 26T F4 At T |
T& Arfiens TR / I aie aAfei / TEET 3¢ A8
T WA WG SR AP A T e
A /TR AR AR-FRB [ I gviT Fq LA TS AR-
FHIFAE I S AT T 7 I e AP / FHIAS
qFE 2T AT ACH A I G IFIAR F1 A ©f [y 03F @7

Srger “aefFe IR AU QTN @ WS FA W1 «@fb
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Rfate @@ =8 I TR o SqRM-o9 @ TR FRe .
Sty [y gameaa @ oot @7 AR @, grRE 93 A [
S Rfe Ao @ RS 4o =M AT e =R
WP TR e W GR G IR 4T IRQAFTIR AZ FEE
HfiFeNT ARIFe o wawd Seer FfTe e 1=
mf fafire gfedmee sefy gRa an <t 1 ~Reeits wiAmge
eI TR e I Aid Y7 it FRfe Afesis
R JRG A7 T | ATIEICS BT T I A 2SI I
M G AFCA AW [ G AR FCF5 T AlGe v el
IRA I (@I R SHCF AR-FRIBT et T QA AG /G
IR FET AT T T CTCHC TR T I SN TR
@R WERE @ 2le W W, GEY AU/ER AR GowaE
“Feifge IR 107 RETT T WEFMS AN (R &Fo= FTAMGR
T @ TP AR R pfE Tifte 1 vwim & T9Ie o A
CRIF FRRAIR I IO q@H I 21| SHEH TR 9T
REIBAR @i @R IR QU AF/pfE M 7 Fifivraie

affBieTa I “TeifiFe IR 4”7 e AFIAIR G AR
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T8 ¥ -9 oy i T Ry 1 AR| ©IR, AT+ FAWA
ArfiFerd e Tg “aeiftge fom 4 e s Rew @
AR A1Y I, THESE 77

¢l 9REl, AREE AfFTArT WEH, 0ob UF (IF © ¥F TH (%)
SEE @ TR, [ A8 A AFGR ARS AR TS @
A, S I TCFE e SqT @I Ay, I A GRA FER R
AT HfFTATT W2, 0v YR AR fFTACTT T, 00k @7
R ~Afaoiem AgorE| e F@ e F7 [EE, dosd @7
RfY 03T q WEOI Ay A ET AR FEET “aeifvge Jferr o
O A @@ G I ATEHIOF 7A@ IEN AR AT
4, o0k GF Ry (eITs weaibe 6T WA LTSl ICACR
@ A A AP I¢T ARFerS RIS, T, o0k APRINES
WG FEFT TN F T oewed [(fY 0y @ SRRk iy wfE
ARt 2Jeares =

ov| Tife g g AfSSm LU Agaem Fa RidmEn, sooy a7 /R
03T T TR I Ao Wi faor WO wmrew Ao @nes

civRige TR O @ wWew dfesim Iew fike e F@
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AT AR SR AT TN SRAP ST S T &)
AfER FAFE AT SRy Tt e IeRg, S At
CIOIIT IR I AMCH= ZAF & TR e Roe g

A e

Kk RS gk
[CT1s SIEE TR
eIz o7 (Pre =zA 8 f[f®)~

W sldeTes! JIFTTT FTHIE

HOI AT @AC

EllCE A

TRGRIAGT, Bl
A TR ¢(5)TFRINI 8 IT/2009/98% ©iffs 08/ob/3059 3

S ST
s WA Aot [{eidite Wmiie ek [RETE @R TeR /@
FRI AT 2T

RS CFE MLl W, (TN TSI, PRI, TR feviTa
eEfee waoEd [fite Rt @iv afSdiw sifiemt o =@ 9k Tw
IR WA HRARST AU AR AW pfem Rorm ofosm wwmie
Yoo @R WP TaR RIETE @eir o Ad IR & SR
I et IR e (fem T A SIeEfeT wRetas W I oie
ROTY 2B AETTT IOS T FIF (T LS AT MLGTH Ay FeR I

JIFTATH AV FIIAIR FACO A | O FICHE ENIMC Qe @t A /e
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e @ @ T [Rava I Al Roed Afepm Aemen Beoma
DTS Aetoi@ T TAMHE @ Ao AT 43S IS HIIAIR FACA ©f
W MR A 0 @S| @ T Transaction «F CFE [RWEE
AP GR WA @ IR A TP AT PP MG
ASTIRITS TR| @ TR #i4] HAAILS I8 RET =17 T4t o1 93faes Qs
W TS, TR A B ¢ S (i Bt afediem Seifre Tm
R A4 AT TS AT 7 TR JB Q1 2009 - 2038 TR
JCED Y W2, 2059 GF ML o FALIAG I W2, dvdd qF 4= (M) T @
W aE RN AL TORKT FERARFS A I GRS AT T
1 R T TP R AT TR @ JRTSIN @I AfSB @I TR
AT T TF ASHITNT (0@ ATAIST R/ ASeT Jo{B Qe eS|
o[, The Customs Act, 1969 4«9 section
219B, ToU ATAGH 9 AZA, d55d €7 €A1 (M) - @R ST SWAYEH
RfEsrett, 2000 97 /X 20 @ 27 FAORE, WEF AT @IC TGS AN STt

T T I, q2A!e
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TR, WP, AT 2B F¢F wiRITF® Wt raeitad
AT W@ AT RARTe osie TR ITTT A5 ¢ WTHe @R
CTR TSI #1°0 FARAICE TR I o1 T4 A

SYRRCERS (G ook e R

3 O T I T

FHF S
fadty Afo7 (¥EN € 3©)”

The High Court Division as well as the
respondent heavily relied upon the
abovementioned Annexure-E(4). Consequently the
same must not be directly or indirectly in
conflict with the provisions of the enabling
law. On perusal of the concerned parent act,
rules and the aforementioned delegated
legislations our considered view is that the
Annexure-E(4)is inconsistent with provisions
spelled out in the parent Act and Rules. At the

same time the impugned explanation is the true
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and exact expression of what enacted in the

parent Act and Rules. In addition, it 1is a

revenue generating issue of the state. Public

and higher State interest cannot be defeated

for the sake of misleading subordinate

legislation and procedural glitches. If these

are the situations, as the highest court of the

land, we opine that the Appellate Division

should invoke its mandate under article 104 of

the Constitution of Bangladesh for doing

complete justice for the national interest. In

the case of A.F.M. Naziruddin vs. Mrs. Hameeda

Banu reported in 1992 12 BLD (AD) 261 Appellate

Division observed that-

“Considering the vagaries of legal

proceedings and the technicalities

involved in adjudication, Art 104 of
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the Constitution has invested, as a

measure of abundant caution, the 1last

Court of the country with wide power,

so it may forestall a failure of

justice and do complete justice in an

appropriate case. It is an

extraordinary procedure for doing

justice for completion of or putting

an end to a cause or matter pending

before this Court.”

In this view of the matter, we are, therefore,

of the considered view that if we don’t allow

the appeal considering the vagaries of legal

proceedings and the technicalities involved in

adjudication as mentioned above it will be a

total fiasco of justice.

Accordingly, we find merit in the

submissions of the learned Additional Attorney



55

General appearing on behalf of the petitioners
and the submissions of the Counsel of the
respondent exposed having 1less than merit
worthy, however, we opine that it 1is worth
disposing of the petition, rather, than allow
leave for saving time.

The reason elaborated above we find that
the impugned judgment and order of the High
Court Division do call for interference. In the
result, the Civil Petition for Leave Appeal is
disposed of. Impugned judgment and order of the
High Court Division is set aside without any

order as to cost.

The 14*" March, 2022
Hamid/B.R/*Words 6,889%*




