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Md. Ashfaqul Islam, J:

This Rule under adjudication, at the instance of the petitioners,
issued on 19.07.2021, was in the following terms:
“Let a Rule Nisi be issued calling upon the respondents to
show cause as to why the Arbitrary amendment made vide
Corrigendum Notice being No. NCTB/ICT/280/607, dated
20.05.2021 in invitation for tender being reference No.
NCTB/ICT/280/95, dated 29.03.2021 issued under the
signature of the respondent No. 3 so far as it relates to
inserting new terms and conditions in the Serial No. 4 of the
Corrigendum Notice dated 20.05.2021 under the Head of
Production Capacity of the Machinery (Annexure-D’)
should not be declared to have been done without lawful
authority and is of no legal effect and and/or such other or
further order or orders passed as to this court may seem fit
and proper.”
Upon two separate applications filed by the applicants Kachua
Press and Publication and Agrani Printing Press they were added as
respondent Nos. 7 and 8 respectively in the instant writ petition on

14.09.2021.



Background leading to the Rule in short is that the petitioners
have been carrying on business with reputation since long. On
29.03.2021 a tender was published under the signature of respondent No.
3, the Secretary, National Curriculum and Textbook Board, Bangladesh
for procurement of primary level textbooks for classes Ill to V for the
academic year 2022 and the date of submission of tender was fixed on
12.05.2021. Subsequently on 09.05.2021 the aforesaid tender was
amended vide Corrigendum No. NCTB/ICT/280/391 dated 09.05.2021
rescheduling the tender submission date on 25.05.2021 (Annexure-<C’).
The date for submission of tender further shifted on 31.05.2021 inserting
some amendments and in particular 2" part of the specification in the
serial No. 4 under the head of production capacity of the machinery
(Annexure-‘D’) is now in geustion. However, the petitioners participated
at different lots of the aforesaid tender process and submitted tender
proposal with bank guarantee accordingly.

It is at this stage being aggrieved by and dissatisfied with the
insertion of new terms and conditions in serial No. 4 of the corrigendum
notice dated 20.05.2021 under the head of production capacity of the
machinery, the petitioners moved this petition and obtained the rule as

aforesaid.



Mr. Fida M. Kamal, the learned Senior Advocate appearing with
Mr. Aminul Haque Helal, the learned Advocate for the petitioners upon
placing the petition, series of supplementary affidavits and other
materials on record mainly submits that the impugned corrigendum
(Annexure-‘D’) in which new terms and conditions in serial No. 4 have
been inserted is nothing but an outcome of malafide intention and
arbitrary exercise of unfettered power of the concern authority and as
such the same is liable to be declared to have been done without lawful
authority having no legal effect.

He substantiates his argument that the amendment in the said
corrigendum have been made without following due process of law only
to favour some tenderers in the said tender and as such the same is liable
to be declared to have been passed without lawful authority.

He further submits that by the said corrigendum new terms and
conditions those have been brought under the head of the production
capacity of the machinery had flouted the Constitutional rights of the
petitioners as guaranteed under Article 27, 28, 31 and 40 of the
Constitution and for that reason that should be declared illegal.

On the question of maintainability of the writ petition as the same
being not in keeping with Section 29(1) and 30 of the Public

Procurement Act, 2006, (hereinafter referred to as PPA, 2006) the



learned Counsel submits that the provisions of making complaint as

specified in those Sections of the PPA, 2006 is subject to restriction in

terms of Section 29(2)()(=) which states that no complain under Section

29(1) of the PPA, 2006 can be made under the given circumstances,

since the petitioners have challenged the amended corrigendum dated

20.05.2021 bringing changes in the terms and conditions of ‘production

capacity’ of the tenderers which forms the part of pre-qualifications and

said amendment is the continuation of imposing pre-qualifications as

laid down in Section 25(*)(e)(=) which debars the petitioners to make

any complaint under section 29(1) and 30 of the PPA, 2006 and hence

the petitioners having no other alternative and equally efficacious

remedy have been constrained to file the instant writ petition before this

Division and as such the writ petition is maintainable.

On the question raised by the respondents that the petitioners

acknowledging the amendment of corrigendum in question participated

in the tender process and hence they are stopped to raise any question

regarding the said amendment of corrigendum, he submits that the

petitioners submitted tender after amendment of corrigendum but

subsequently they found that the amended corrigendum in question

brought some changes of the production capacity imposing some vague

terms and conditions which are noting but outcome of official



highhandedness, arbitrariness and colourable exercise of power and the

said amendment was made out in order to favour some tenderers out of

blatant nepotism and malafide intention and that they are likely to suffer

damage due to the said corrigendum and decided to file this writ petition.

It is his submission that there have been corruption in the tender

process in the guise of the amended corrigendum and the same have

been published in several national newspapers whereas the respondents

on different pretext have been trying avoid to address the real point at

issue in this petition to the detriment of the petitioners. Reiterating all

these grounds the learned Senior Advocate finally submits that in all

fairness this Rule should be made absolute.

Almost all the respondents have opposed the Rule by filing

affidavit-in-oppositions and also affidavit-in-reply. The sum and

substance of their contention is that the procuring entity was absolutely

within their authority while issuing the corrigendum in question under

Section 45 of the PPA, 2006 and Rule 95 of the Public Procurement

Rules, 2008 (hereinafter referred to as PPR, 2008). Commonly all the

respondents harp on the same tune that the instant writ petition is not

maintainable since the petitioners have not exhausted the alternative

remedy as laid in Rule 57 of the PPR, 2008 in particular.



Drawing our notice to paragraph 6 of the affidavit in opposition
filed on behalf of the respondent No. 3, the learned Counsel Mr. Sarwar
Ahad Chowdury has submitted that the authority amended the tender
document according to Rule 95 of the PPR, 2008. Clause 11.1 of the
tender schedule clearly stipulates :

“At any time prior to the deadline for submission of Tenders, the
Purchaser on its own initiative or in response to a clarification request in
writing from a Tenderer, having purchased the Tender Document or as a
result of a Pre-Tender meeting, may revise the Tender Document by
Issuing an addendum pursuant to Rule 95 of the Public Procurement
Rules, 2008.”

Another aspect that has been brought to our notice by the learned
Counsel Mr. A.M Mahbub Uddin appearing for the respondent No. 7
from the affidavit-in-opposition is that the petitioner No. 6 specifically
stated in the letter in paragraph-(d) as follows:-

“We have examined and have no reservations to the Tender
Document, issued by you on 29.03.2021; including Addendum to Tender
Documents No(s): NCTB/ICT/280/391 issued in 09.05.2021 &
NCTB/ICT/280/607 issued in 20.05.2021 accordance with the

instructions to Tenders (ITT Clause 11).”



Therefore, it is his submission that the petitioners have

unequivocally accepted the conditions of the tender including the

impugned corrigendum at the time of participating in the tender process.

He added that the petitioners have also suppressed some material facts

that when 46 lots of the instant tender were subsequently floated for re-

tender, the petitioners were successful in obtaining work as their price

was within the estimated value of NCTB.

Contending all these factual aspects he ventured to impress upon

this Court that by accepting the terms and conditions of the tender and

the corrigendum impugned against the petitioners have participated in

the tender and for that reason they don’t have any locus-standi to file this

writ petition. As we have already expressed that all the respondents have

resisted the writ petition on the ground of maintainability it would be

worthwhile to decide the said point at the first instance. It is the

submissions of the learned counsels appearing for all the respondents

that this writ petition in its present form is not maintainable as the same

being violative of Rules 57 and 58 of the PPR, 2008.

On the other hand the petitioners have alleged that because of the

provision as laid down in section 25(2)(*) (™) it was not possible for the

petitioners to exhaust the mandatory provisions of Rule 57 of the PPR,



2008. To appreciate the submissions of the contending parties it would
be wise to glean the relevant provisions of PPA, 2006 and PPR, 2008.

Section 29(1) runs thus:

“wi (y) EF TF 92 IREF ITT FIFEET TF affe il T

T[T T FfoTs [E I ORF Ffosd BRI TR NFE, f6fd Te
FAFEE Rm 4EA vo 4 3ffe FIEU@A 936 Sfe@s wFF FfE©

MEES |
(x) foreaffe @@ Sr-a=r () 97 afd @ AFSET IS F IRE A

Tz

(1) @ T @@ fawafde frag 3o BIe-

(%) MF-@ETSTE SEWH, WA, GG AT FIF IO FEAF a8, A1

(3n) = FT RFR FATe! INC FeF AqEMET ANEHGE §fE
e Naw)”

Further Section 30 of the PPA, 2006 states:

“ool (5) HRT 3> 17 AT WEFess el AfeE WBE FIFER
I FOTHT fdF0 WEFT FR© V@ 9T TEHCT @ SAMSATT TIH

=M, T 9T 031 NEEAFE FHf{e TN Jor S0 foroafs FfEE|
(k) @@ TfF, I TIHET FETF FEF TvE NEE TEE N W A TE

PO TP Na@ a0 FfHe TN 2, O] BVE TEF e 67 @@

AP A1 83F0d [AHHe @ FOIET MW 6T e s it

Ffte MNEEF|

(©) &7 wo (x) 97 ITF TTFE, WFAFO @A AT TAEAT 3 W=

TR S5 RA, AT Ty 7 I @[/ 8 CrITS ¢ T FNEA
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AT, [P AT 9 I FF J[@ve [{eEe I[FI0E wEd@ 93
1 A3 fAFST e st5a iAo 7fE:

O TS AMF @, O SIPAEe @ Fuf) fAfSS MEE Jwve 23 Tl
(8) 9% wrarE SifE orffte wiEd 8 foenfda faafe f&fy may fasfifss 22@1”

On a plain reading of this provision it can be seen that appeal
against any allegation regarding tender should be disposed of in
accordance with PPR, 2008. Rule 57 categorized the process and
procedure to be followed in bringing an action in respect of any
grievances as laid down in Rule 56 of the PPR, 2008.

Rule 57 states as follows:

“eq | e TeeTEa s Sfewrt wit, fife, Tonfw () @
Tfers sHim-2 @ Ffe TR Ty e orR sfewe wifkea
TS 2307 |

() THFR FAAER (@ IS IS TR A &R Wlere T T Z2AR
AATE (2 ISR 46 (ANH-2F5 ARHers, TN TREEE, AT
(I, TIFAFS!, GRA T WRgeld FHFe!) (@ Ufe s
wferis A SR |

(©) TRy () @ Tfafes e Fawel SferR Tag [Kuavarawm
T e 1 (PN FRONYNTeTS 77 @Re 1 230 ool wfeaey Forar= arzet
FRCA |

(8) TfEB FHFS!, THHE-3 @ Iffe AT Teay, WAl AfSTeR Fiet
J Te wferiaR fefere & & eiigawes 598! (@9s- w2e@ 9 d~1K
AfeTCA SRIRETA *TSq AR St Sid) et I 23R A TIW@

Sheacy fofes P 722 e skige FRE |
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(€) FH & T-RfY (8) w7 wdiy TR I9a ewe P~ e =
2306 3R SISt fifes faam wiad) 230, swim- ¢ 3fdfe ssme
WY TFE PR 2R 766 ke (@@ a2 Sfee aead
fce #Aifea |

(V) @ TfE Feo TA-RKY (¢) @7 Fq FaeR Fdem d4iera =0
Sferie Aifde 1 230-(F) ISR IR e AW PR Foa
AR W 2, O1% 230 fofq T& St aifeq =7 swhr-Q «
Ffefe TR Weay, 7 AR wEenern 1 Rewm Abs W66 @ =i
T B SASIIFIANCE SRe® FEEw; A (¥) T S fifeq
fraafs oR wiseige 23, foff sfemnem faaeg fRuavaiam S
A T (PN ACANGTETS T @R Tl 230 ool ofeqeny o= 2zl
IR R TFOE-y @ (e TR TG FR TrEd oA
Afest A &S IRENGTET I7E ToF ORE P fofieeg ki
TETF TRRS FfC |

() P Ife TTIE IR A4 T eve Frace TEE T R3,
SHOE-2 @ e TATAAR [exg, FefHT qFeeTw A [esm Aveea =6
T S iR Ffare AR |

() 74 TFeleTy 1 fqerem Ao, swhe-3 ¢ 3ffe e W, Bo-fafe
(V) @R (9) @3 W AT S [Reaeg Kavaee Ty qifes 11
(PN TRCAGTETS g @R 22 [ ofew = 2= ey @
Tt Brgese Sfetant Aifes 1 6 5 e g ezt 341 23AM0R
i M2 Gies e wwikew T =g s+ 72 T
¢ P 2ers emre i |

(5) @R IE ezt =t & [dfve TwEimm W s frare e
M 230, TE e ©HHE- @ I TN Wy T T FEATER
oS! TSN TEHTH [ WSl AR Ffwe Al |

(30) @I W 7 b7 FEo @we Fmmit™ g8 = 77, ORI 28 TS e

fafSS “imtaceTa fN6 e e “ifea |
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(33) @2 g o eximifas Fgowa s Sfewr riwER e [Rd
e R 2 @9 @ Tfe [ ofeer e st sfkes
AR |

(3) @ I, [ (v) 97 %I TFIER A R A F9s avs
fra aifeq sw, 9 oohm- @ Iffe TR W @ T o T
230 RS ATt (GARINGe FTeaigs iR “eofsiNwT e fofere
3B e T e FHEe «7 e fwaffeea sfewrt wee
IRCe NREH-(F) et @3 Ty AN wfewnn @3 Fesrern s
(¥) wF (F) (S AfS ATafen Fat ‘n=Ng AW Qe HfAbIe @
AL GF SRwTd (S #Antace faes wiole sRem Tl IS
I g SRR 43 Sra I (@70 FRE; G (1) 7%l ()
Ffefe SR ATe THOF-2 @ IS ST TaF T GR (FHO@
feierel we TR1-wifpeTe, FPRS-aa SggE T Qe I
TG FIICI |

(59) TIFE GR TN ~ER XS FeorF G0 S @GR
Yferan Bzice St e fmd ¢ Prar e sfea

Another striking feature is Rule 58, which provided provisions for
review. In Rule 58(1) it has been clearly stated that:

“@v | TSR ~iieTet oo 1-(5) FH53T witegre @ wate Aditemsat «@3r
TR T emite T ol-f[fy (R) @ Tfafie fRreeeeitem wEw
RifSE sireet 16w 3fea 1~

Further Rule 58(2) states:
“(R) TN 4R wo P, [ST Antwe 10w i Sraeey HHBIE,
TEiE-y S 3 fAffeem AfRfrs et @3t st e
Ff3-(F) fAmeffe o (foq) @ afss 23re > (9F) o I sWon

Traen ST e oo Rwe Bw; (W) T W@~ wEATe K@
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Sfewsl T e R, IR W RS, G-I,
Tragifore afepmmz 3 FfitTe soree fifaes Fiwstd T=ge
20O AIE; (W) IR [ Ty R SFEd Sfewel Ay
TS Reameie; @32 (3) @add ¢ B I Afeaife |3z e
¢ ey frrifen e wfewe! sy quiTe Reased, A=A @FeEE
S T (PH o I (T ZTGLF FES TANS RICS AT § O *1$
IF (A AT FIFATS FAAS (I FAFS| S8 A A9 2800
AR A1 (F) OFPE-2 Pl [Reraeesiars dfesm [feS  #mee
®NoE Ice 730F; () (ST “itma FwoTs o(feq) &5 W T
IS 23 G2 SRR K GFE (GTRARP R TCAINrS Z3; ()
Ff#f52E, Sgm waereTER wifttg feaifees W@ SAqEmaes wR=gE
*[TS fAS ATCHCER M9 8 (GARARI NAMre Iaw; () [SS e,
S eFfe Ruavam, FhEe ses wafre oifesl 2800 &
(72) & M (-2 fefere @-w+0 IR s FH62e &
SR @IEce 21 17

Therefore, if we relate all the facts with the laws as aforesaid it

can be perceived that the petitioners should have ventilated their

grievances whatsoever in terms of Rule 57 of the PPR, 2008. In no way

Section 29 of the PPA, 2006 stood as a bar in bringing the same before

the review panel consisted of technical persons. The learned Counsel for

the petitioners misdirected himself in contending that owing to the

provisions of Sections 29 and 30 of the PPA, 2006 it was not possible for

the petitioners to bring any action against the impugned corrigendum.

This argument is a fallacious one.
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Section 45 of the PPA, 2006 read with Rule 95 of the PPR, 2008
and clause 11 of the tender schedule empowers the purchaser of the
tender that is the procuring entity to revise the tender document before
the tender submission date by issuing corrigendum. Section 45 of PPA,
2006 runs thus:

“gal (v) =xFEl, TxF T R[EEIW T wFTT FT FEICA 9TT @A

TRTANOI S I NF-TFTa TS AN AHEEHo, wa9a TfeEs

TN FIFIA FOF [AMePe ST & @ @ FHF G770 wfere A6 1
TROTHS FfAte MEAE 93 TSFET @ A{Toq 1 TRENET FHT 26T O

KER ORI L GERCICI ST R

(k) wEE I oo NS S@E WAy AF QOITRTE FF T S
YRFEAT ST (b) 97 I @ wATa G SKemE q7 A TS FA
220, TR WRAETE IR aNTeid o FE© RB¥E @S FTaen $&
SROTEE 7 AT O] BT @I Sy G ST 717

Rule 95 further says:

“5¢ | WINA WRTER AT 1-(>) @ Wikt oy [S4ifrs s
Tatefe i @RI, @ (@IF I, A SOOI A wRo@ Al @ I
G2 ARG TPTRICS (@fFCS T @ AFTCoT AN N FRCAE
f&aNta B T (FIF wRP@ wier #fqqes A Aereiee Ffacs Ak

And clause 11 of the tender schedule has already been mentioned
above.

Upon scanning of the relevant papers and documents our
considered view is that the petitioners after the amendment of

corrigendum (Annexure-‘D’) dated 20.05.2021 voluntarily participated
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in the tender and as we have found that they have also got substantial
guantum of work lots in other tenders where the amended corrigendum
remained as it is. Further they have filed this writ petition after two
months of the submission of the formalities of the tender in question.
Pertinently a question comes to our mind what prevented the
petitioners to take up their grievances at the earliest opportunity before
the different forum as laid down in Rule 57 PPR, 2008 and other
provisions as discussed above. We reiterate again that we find no
plausible reason on that score and certainly the petitioners have
misdirected themselves endeavoring to mislead this Court contending
that Section 29 of the PPA, 2006 was a bar in filing any complain under
section 57 of PPR, 2008. In a recently passed decision in writ petition
No. 5930 of 2020 (Karnafully Galvanizing Mills Limited vs. the
Government of Bangladesh) this Division has decided this aspect of
mandatory application of the aforesaid provisions vividly. As we have
been informed that the printing of the books have already been at the
verge of completion we refrain from making any comments on the same.
Upon considering diverse submissions pressed into service by the
contending parties, the one and only inference that can be deduced is that

this writ petition is not at all maintainable in its present form. Therefore,
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all other submissions forwarded by the petitioners are not required to be

addressed in this context since those are merely academic.

In the result, the Rule is discharged. However, there will be no

order as to cost.

Communicate at once.

Md. Igbal Kabir, J:

| agree.

Ismail (B.O)



