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Mahmudul Hoque, J:

In this application under Article 102 of the Constitution Rule Nisi
was issued calling upon the respondents to show cause as to why the
Memo No. 27.12.6165.517.02.012.19.5664 dated 01.12.2019 issued by
the respondent No. 5 (Annexure-‘H’) dismissing the petitioner from

service in purported exercise of power under Rules 38(1), (Ka), (Ga),



(Gha) and (Cha) of Palli Biddut Samity Service Rules, 1992 (as amended
in 2012) and the Memo No. 27.12.0000.030.98.001.18.111 dated
07.01.2020 1ssued by the respondent No. 6 (Annexure-‘J’) dismissing the
departmental appeal filed by the petitioner should not be declared to have
been issued without lawful authority and is of no legal effect and why the
respondents should not be directed to reinstate the petitioner in his service
with arrear salary and other benefits and/or pass such other or further
order or orders passed as to this Court may seem fit and proper.

Facts relevant for disposal of this Rule Nisi are that, in response to
an advertisement the petitioner applied for the post of Line Man in the
service of Cumilla Palli Biddyut Samity-1, Chandina, Cumilla and after
succeeding in written and viva voce examination he was selected to
undertake a training and after completion of training he was appointed on
07.01.1998 as Line Man (Annexure-A to the writ petition). Thereafter, the
service of the petitioner was confirmed in the post of Line Man-2 with
effect from 01.01.1999 by order dated 04.08.1999 (Annexure-B to the
writ petition). The petitioner was regularized in the post of Line Man
Grade-1 by Memo dated 06.01.2007(Annexure-C to the writ petition) and
subsequently, he was appointed in the post of Line Technician (current
charge) vide Memo dated 09.07.2015 (Annexure-C-1 to the writ petition).
While he was serving as Line Technician, the respondents, Palli
Biddutayan Board by Memo dated 29.08.2016 issued notice asking the

petitioner to show cause within seven days as to why a departmental



proceeding should not be initiated against him for the charge Nos. 1 to 5

mentioned therein (Annexure-C-2 to the writ petition);

On 04.09.2016 the petitioner replied the show cause notice denying
all the allegations brought against him (Annexure-C-3 to the writ
petition). Being satisfied with the reply dated 04.09.2016, the respondent
by Memo dated 08.10.2016 regularized the service of the petitioner as
Line Technician (Annexure-D to the writ petition). Thereafter, the
petitioner was again served a notice dated 16.11.2016 with the same
charges to which the petitioner replied on 04.12.2016 denying the same
(Annexure-E and E-1 to the writ petition). By another Memo dated
05.03.2017 the respondents was issued with final show cause notice
asking reply within 10 days to which the petitioner had replied on
18.03.2017 categorically denying allegations (Annexures-F, F-1 and F-2
to the writ petition). It is stated that regarding the allegation under charge
No.5 brought against the petitioner, the respondents by Memo dated
25.09.2016 stated that some other staffs were involved in creating unrest
in the office of the respondents wherein the petitioner’s name was not
mentioned in the said Memo (Annexure-G to the writ petition).
Challenging the said final show cause notice dated 05.03.2017 the
petitioner moved this Court by filing Writ Petition No. 3705 of 2017 and
obtained Rule, but subsequently, by judgment and order dated 16.10.2018
the Rule Nisi was discharged as being premature. Thereafter, the

respondent No.5 by Memo dated 01.12.2019 dismissed the petitioner from



service on the basis of the allegations brought against him (Annexure-H to
the writ petition).

The petitioner then filed departmental appeal to the appellate
authority on 10.12.2019 denying all the allegations brought against
him(Annexure-I to the writ petition) and the appeal was referred to the
Head Office of Bangladesh Rural Electrification Board whereupon the
respondent No.6 by Memo dated 07.01.2020 dismissed the appeal and
affirmed the dismissal order vide Annexure-J to the writ petition.

Under such circumstances the petitioner filed the writ petition and
obtained the Rule Nisi in the manner as quoted hereinabove.

Respondent No. 5 filed affidavit-in-opposition denying the material
allegations made in the writ petition contending inter alia, that with
specific allegations show cause notice dated 29.08.2016 was served upon
the petitioner and the reply to the said show cause notice being found not
satisfactory, formal charges were served upon the petitioner and the reply
against the said formal charges being found not satisfactory, an inquiry
committee was formed. After affording sufficient opportunity to the
petitioner to defend himself the committee submitted report finding him
guilty of misconduct. Thereafter, final show cause notices dated
05.03.2017 was served upon the petitioner and the reply dated 18.03.2017
against the said final show cause notice being found not satisfactory he
was dismissed from service. Thereafter, the petitioner preferred appeal on
10.12.2019 before the Palli Biddut Samity Board which was dismissed by

order dated 07.01.2020. Upon compliance of all formalities the penalty



was imposed considering gravity of the offence and there is no illegality
in the impugned orders and as such, the Rule Nisi is liable to be
discharged.

Mr. Md. Bodruddoza, the learned Advocate appearing on behalf of
the petitioner submits that the petitioner being instructed by his superior
officer, had to settle the matter of objection in the audit report as mediator
and as such, he did not commit any offence rather simply complied with
the order of his Superior and since the inquiry committee found the
petitioner not guilty in the main allegation, other allegations arising out of
the same transaction constitute no offence and hence, the impugned orders
are liable to be declared to have been issued without lawful authority and
is of no legal effect.

Referring to the impugned order he next submits that in disposing
the appeal filed by the petitioner the Samity Board observed that the
petitioner was dismissed on the decision of the Palli Biddutayan Board
and as such, they found no illegality in the decision which is clear
violation of the law and Rules. If the samity Board could have exercised
the discretion given by the Rules, the fate of the appeal would have been
otherwise and accordingly, he submits that the petitioner has been
deprived of getting justice in accordance with law and as such, the Rule
Nisi is liable to be made absolute.

Referring to the affidavit in opposition Mr. A.B. Siddique, the
learned Advocate appearing on behalf of the respondent No.5 submits that

the allegation brought against the petitioner having been proved the



petitioner was dismissed from service by exhausting all the process
contain in the rules and as such, there is no illegality in dismissing the
appeal filed by the petitioner and hence, the Rule Nisi is liable to be

discharged.

Heard the learned Advocates for the parties, have gone through the
writ petition and the grounds setforth therein along with all the annexures
including impugned memos.

The petitioner was a Line man under Palli Biddut Samity who was
appointed by the samity by a letter dated 07.01.1998. Thereafter, his
service was confirmed as Line Man, Grade-I on 07.01.2007.
Subsequently, he was entrusted with the job of Line Technician (in-
charge) vide Memo dated 07.01.2015. While he was in service, by a show
cause notice dated 29.08.2016 he was asked to show cause why a
disciplinary action shall not be taken against him on the five allegations
mentioned in the show cause notice which run thus;
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He replied to the above show cause and after receipt of his
explanation, Bangladesh Palli Biddutayan Board by its letter dated
16.11.2016 served formal charges upon the petitioner forming an inquiry
committee for holding inquiry about the allegations giving 15 (fifteen)
days time. The petitioner filed an explanation before the inquiry
committee. Thereafter, the committee after conclusion of inquiry
submitted report to the authority and after receipt of the report the
authority served second show cause notice to the petitioner asking him to
reply why he shall not be dismissed from service. The petitioner again
submitted reply and after submission of the final reply, Bangladesh Palli
Biddutayan Board (“BPBB”) by letter dated 26.11.2019 directed the
General Manager, Palli Biddut Samity, Mymensing to execute the
decision of dismissal of the petitioner from service and to inform the same
to the Board after compliance.

The General Manager, Palli Biddut Samity complying the above
directives, by its letter dated 01.12.2019 dismissed the petitioner from
service. Thereafter, the petitioner preferred appeal before the Samity
Board under Rules 45 of the vt Rfaw= on 10.12.2019. The Samity

Board set over the appeal on 21.01.2020 and after considering the appeal

in that Board meeting maintained the order of dismissal from service.



From annexure-V to the Affidavit-in-Opposition it appears that the
Palli Biddut Samity Board decided the appeal in the following manner:
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To appreciate the decision of the Palli Biddut Samity Board, Rule
45 of the ‘7t fage Affs FE oiFat (9, 3552 as amended in 2012 is
quoted below;
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Under the above Rule the petitioner was required to file appeal
before the Palli Biddut Samity Board as he was holding the post under the
Tfe At woo-s4. The Palli Biddut Samity Board in their decision did
not observe the circumstances under Rule 45(1). Moreover, where entire
inquiry proceeding was conducted by the Palli Bidduitayan Board and

dismissal order was issued under its direction, the Samity Board had no



10

scop to give decision in appeal independently. Though ‘@97 includes
the Palli Biddutayan Board also, as defined in the service rules,
disciplinary proceedings ought to have initiated by the Palli Biddut
Samity against the petitioner. Rule 40(3) described about inquiry
committee wherein we find that all the employees as per Sifs R woo-
54 Grade-1- 10 shall come within the ambit of Palli Biddut Samity and in
holding inquiry against any of the employees under the said rules, the
Samity itself shall constitute inquiry committee. If necessary the
committee can be formed by the Palli Biddutayan Board. Here we find
nothing in record why it was prompted the Palli Biddutayan Board to
constitute an inquiry committee from the officers of the Board where the
petitioner is an employee of Palli Biddut Samity, who is appointing
authority.

From the annexures annexed to the Affidavit-in-Opposition, it
appears that the disciplinary proceeding was initiated with the approval of
the Chairman of the Palli Biddutayan Board not by the Palli Biddut
Samity. Where the petitioner was an employee under Palli Biddut Samity,
as per service Rules, employee or officer serving under Palli Biddut
Samity is guided by “7& fage AfNfe TR vt [ 3552 and whatever
action is required to be taken must be within the provisions of that Rules.
Though Rule 45 provides for an appeal for the petitioner before the Palli
Biddut Samity Board, because of initiation of the proceeding against him

under the direction of the Chairman of the Palli Biddutayan Board, the
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Samity Board obviously influenced by the decision given by the Palli
Biddutayan Board.

A report of the inquiry committee has been annexed by the
respondent with the affidavit-in-opposition, but the respondent did not
submit the proceeding in its entirety to show that the petitioner was
afforded sufficient opportunity to defend himself by adducing evidence of
his own as well as supported witnesses and to cross examine other
witnesses whose evidence was recorded by the inquiry committee and we
find nothing to see that the petitioner was asked by the committee whether
he is willing to adduce any witness in favour of his case or at all willing to
cross examine the witnesses. Rule-42 prescribes the procedure to be
followed by the inquiry committee or officer, but in the instant case the
inquiry committee failed to observe the procedure provided in 42(2) of the
Rules.

Apart from this, because of holding inquiry by the Palli Biddutayan
Board on the instruction of the Chairman and the order of dismissal from
service was issued on the decision of the Board, the Palli Biddut Samity
Board could not reconsider the appeal independently rather the Samity
Board observed that the petitioner was dismissed as per the decision and
direction of the Palli Biddutayan Board and failed to give any decision in
accordance with Rule 45(1) of the “=r@t figye Afife TR viFar [ do57.
Since the higher authority Palli Biddutayan Board dismissed the petitioner
from service, the petitioner also deprived of getting a forum for appeal

which can give an independent decision on his prayer. Resultantly, the
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Palli Biddut Samity Board only accepted the decision of the Palli
Biddutayan Board which is violative of the Rules, 1992 and principles of
natural justice as the entire proceeding and the direction was given by the
Biddutayan Board to dismiss the petitioner. Palli Biddutayan Board also
took a decision in the form of disposal of appeal (Annexure-J) where the
petitioner did not file any appeal under Rule-45 as there is no scope to file
appeal before it. From the charge sheet and the allegations brought
against the petitioner, the Board could have imposed other major penalty
as provided in Rule 39(%)(5) but they imposed highest penalty dismissing
the petitioner which is heavier than the offence committed by the
petitioner.

However, the authority shall be at liberty to take legal action in
accordance with law, if the petitioner repeats the same in future.

In view of the above, we find merit in the Rule Nisi as well as in
the submissions of the learned Advocate for the petitioners.

In the result, the Rule Nisi is made absolute.

The order of dismissal is hereby declared illegal and of no legal
effect. The respondents are directed to reinstate the petitioner in service
with all arrear salaries and benefits.

Communicate a copy of this judgment to the parties concerned.

Md. Mahmud Hassan Talukder, J:

I agree.

Md. Akteruzzaman Khan (B.O)



