IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL REVISIONAL JURISDICTION)

Present:

Mr. Justice Zafar Ahmed

Civil Revision No. 1557 of 2020

Principal, Sokina Azahar Technical College and
Secretary, Managing Committee

Petitioner
-Versus-

Dhali Rabiuzzaman Khan and others

Opposite parties

Mr. Sheikh Awsafur Rahman, with
Mr. Eishith Monzul Shohiny, Advocates

...For the petitioner

Mr. Sherder Abul Hossain, Advocate
... For the opposite party No. 1

Heard on: 25.02.2025 and 02.03.2025
Judgment on: 17.03.2025

Opposite Party No. 1 Dhali Rabiuzzaman Khan as plaintiff filed
Title Suit No. 71 of 2009 for declaration and mandatory injunction in
the Court of Assistant Judge, Fakirhat, Bagerhat impleading the
present petitioner Principal, Sokina Azahar Technical College and
Secretary, Managing Committee of the said college situated at
Fakirhat, Bagerhat and others as defendants praying for a declaration
that the letter dated 29.10.2007 signed by the Chairman of the

Managing Committee of College dismissing the plaintiff from service



is illegal, for reinstatement in the service and for arrear salary. The
suit was decreed on contest against the defendant No. 2 (present
petitioner), vide judgment and decree dated 21.04.2011 (decree signed

on 28.04.2011).

Challenging the judgment and the decree, defendant No. 2
Principal of the College filed Title Appeal No. 75 of 2011 before the
Court of learned District Judge, Bagerhat which was heard and
disposed of on 21.01.2013 (decree signed on 28.10.2013) by the Joint
District Judge, 1* Court, Bagerhat dismissing the appeal. The
defendant No. 2 preferred Civil Revision No. 79 of 2014 before the
High Court Division. The Rule issued in the civil revision was made
absolute, vide judgment and order dated 31.01.2019 and the judgment
and decree passed by the appellate Court below were set aside. The
appeal was sent back on remand to the appellate Court below
directing the appellate Court to exhibit a document dated 21.10.2007
and to dispose of the appeal afresh upon due consideration of the said

document.

The defendant No. 2 (Principal of the College) produced the
photocopy of the document dated 21.10.2007 before the appellate
Court below and the same was marked as exhibit-Da (). However,
after consideration of the document dated 21.10.2007 (ext. Da) and
other evidence on record, the appellate Court below dismissed the

appeal, vide judgment and order dated 11.03.2020 (decree signed on



18.03.2020). Challenging the same, the Principal of the College filed

the instant revision and obtained Rule on 22.09.2020.

The plaintiff-opposite party No. 1 has contested the Rule.

The plaintiff was appointed as a lecturer in the computer
department at Sokina Azahar Technical College in 2001. The plaintiff
was enlisted in the MPO. Following a departmental proceedings, the

plaintiff was dismissed from the service on 29.10.2007.

In this case, the applicable law is ‘“T@RIR S R afepm
(FrFs @ RN bFal R, So5%” (in short, the Regulations,
1996). Admittedly, the plaintiff was placed under suspension on
various allegations on 17.06.2006. He was served the formal show
cause notice on 18.07.2006. The main allegation against the plaintiff
was that he was not punctual in attending the college. A 3-member
inquiry committee was formed as per the Regulations, 1996. The
committee submitted its report dated 12.08.2007 (the date was
wrongly mentioned in the trial Court judgment as 26.07.2007). Both
the Courts below concurrently found that the college authority did not
serve 2™ show cause notice upon the plaintiff. The Courts below
further found that the plaintiff was not given the copy of the inquiry
committee report. Serving 2™ show cause notice and furnishing the
inquiry committee report upon the person facing departmental

proceedings which may lead to imposition of major penalty are



mandatory under clauses 5 and 6 of regulation 32 of the Regulations,
1996. On this ground, the plaintiff succeeded in both the Courts

below.

It is argued on behalf of the College that 2™ show cause notice

dated 25.09.2007 [exhibit-cha(®)] was served upon the plaintiff. In

this regard, the appellate Court below observed:
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In respect of the document dated 21.10.2007 which was marked
as exhibit-Da (®) pursuant to the order of the High Court Division, the

appellate Court below observed:
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Section 103 of the Evidence Act provides that the burden of
proof as to any particular fact lies on that person who wishes the
Court to believe in its existence, unless it is provided by any law that
proof of that fact shall lie on any particular person. In this case, the
plaintiff denied his signature contained in the letter dated 21.10.2007
and claimed that the same was forged. Therefore, as per provisions of
Section 103 of the Evidence Act, the burden lied on the plaintiff to
disprove the signature by examining the same by a handwriting
expert. The burden does not lie on the defendant. Therefore, the
appellate Court below was wrong in its observation in shifting the
burden of proof/disproof on the defendant. Apart from this
observation, I concur with the rest of the findings and observations

made by the appellate Court below.

I have gone through the LCR and examined the documents
marked as exhibits. I find no reason to interfere with the concurrent
findings of the Courts below on question of facts as to non-service of
2" show cause notice and non-service of the inquiry report which are

mandatory requirements under the Regulations, 1996.

It has been argued before me that regulation 37 of the

Regulations, 1996 provides a provision for appeal before the Board



but the plaintiff filed the suit without filing statutory appeal before the
Board and as such, the suit was not maintainable. This point of law
was raised before the appellate Court below. The learned Judge of the

appellate Court observed:
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I find that the above quoted reasons given by the appellate

Court below are based on proper appreciation of law and as such, non-



compliance of regulation 37 does not operate as a bar in seeking

redress in the civil Court.

It is stated in the supplementary affidavit filed by the petitioner
(defendant No. 2) that the plaintiff-opposite party No. 1 joined
Parkumar Khali High School, Morolganj, Bagerhat as Assistant
Teacher of Mathematics on 08.10.2011 and since then the plaintiff has
been employed in the said school. The plaintiff was enlisted in the
MPO of the said school on 01.11.2012. In support of the statements,
relevant documents have been annexed as annexure-A, Al and A2.
Learned Advocate appearing for the petitioner (defendant No. 2
Principal of the College) submits that since the plaintiff is employed
in another school and he is enlisted in the MPO under the said school
the plaintiff cannot be reinstated in service with arrear salary and thus,

the decree has become infructuous.

The relevant portion of the decree of the trial Court runs as

follows:
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In my view, the decree has not become infructuous. The
plaintiff was dismissed from the service of the College unlawfully in
violation of the Regulations, 1996. Therefore, subsequent employment
in another school does not render the decree infructuous. However,
while calculating the arrear salary the concerned authority shall take
into account the subsequent employment of the plaintiff as evidenced

from annexure-A to A2 in accordance with law.

In the result, the Rule is discharged. The impugned judgment
and decree are affirmed.

Send down the L.C.R.

Arif, ABO



