IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL REVISIONAL JURISDICTION)

Present:
Mr. Justice Md. Moinul Islam Chowdhury

CIVIL REVISION NO. 1764 OF 2020
IN THE MATTER OF:
An application under section 115(1) of the
Code of Civil Procedure.
(Against Decree)
-And-
IN THE MATTER OF:
Mohammad Ali Molla and another
--- Plaintiff-Appellant-Petitioners.
-Versus-
The Government of the People’s Republic of
Bangladesh represented by the Deputy
Commissioner, Chapainababgonj and others
--- Defendant-Respondent-Opposite Parties.
Mr. Muhammad Abdul Halim Kafi with
Mr. Md. Jahangir Hussain, Advocates
---For the Plaintiff-Appellant-Petitioners.
Mr. Abu Yahia Dulal, DAG with
Mr. Md. Humayun Kabir, AAG
--- For the Government.

Heard on: 13.03.2024, 14.03.2024,
18.03.2024 and 19.03.2024.
Judgment on: 19.03.2024.

At the instance of the present plaintiff-appellant-
petitioners, Mohammad Ali Molla and another, this Rule was
issued upon a revisional application filed under section 115(1) of
the Code of Civil Procedure calling upon the opposite parties to

show cause as to why the impugned judgment and decree dated



21.10.2020 passed by the learned Additional District Judge,
Chapainababgonj in the Title Appeal No. 21 of 2015 disallowing
the appeal and thereby affirming the judgment and decree dated
26.01.2015 passed by the learned Assistant Judge (In-Charge),
Nachol, Chapainababgonj in the Other Class Suit No. 68 of 2013
dismissing the suit should not be set aside.

The relevant facts for disposal of this Rule, inter-alia, are
that the present petitioners as the plaintiffs filed the Other Class
Suit No. 68 of 2013 in the court of the learned Assistant Judge
(In-Charge), Nachol, Chapainababgon;j that the suit lands (ponds)
of C. S. Khatian No. 4 was originally owned by one Sreejukta
Oboni Mohon Moitro Ding as the Superior Landlord who settled
the land on 15.01.1352 BS in favour of the predecessor of the
present petitioner No. 1 in the year of 1946 AD. The said Abdul
Mannan subsequently paid Khajna (rent) in favour of the
Government after the operation of the State Acquisition &
Tenancy Act of 1950. Accordingly, to P. R. from Bangla, S. A.
and R. S. Record of rights collusively not prepared in the name
of Abdul Mannan, thereafter, the Tahsildar refuses to take
Khajna (rent), as such, Abdul Mannan filed a case being Other

Class Suit No. 246 of 1977 in the court of the then learned
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Subordinate Judge, Rajshahi against the Government claiming
only the title upon the suit lands (ponds). The Government of
Bangladesh was made the defendant in the said suit.

After hearing the parties of the Other Class Suit No. 246
of 1977 the learned the then Subordinate Judge, Rajshahi decreed
the suit on contest on 12.06.1981. On the basis of the above
judgment the predecessor of the petitioner, Abdul Mannan,
mutated the suit properties (ponds) in his favour and paid Khajna
(rent) till 1419 BS. Thereafter, the said Abdul Mannan died
leaving behind his son Mohammad Ali Molla and a daughter
Momena Khatun as the legal heirs. The said Mohammad Ali
Molla and Momena Khatun were aged persons, as such, they
made a deed of Power of Attorney on 24.02.2013 to look after
the suit ponds and the petitioners are the owners of the
surrounding lands (ponds). The Assistant Commissioner (Land),
Nachol, Chapainababgonj took a decision to give a lease of the
suit properties/ponds for farming fish. The Government Official
Tahshilder threatened to dispossess the plaintiff-petitioners by
settling the land properties in favour of the lessee.

The opposite party as the defendant (Government)

contested the suit by filing a written statement denying the
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claims made by the present plaintiff-petitioners. The opposite
party as the Government contended that prior to the enactment of
the State Acquisition & Tenancy Act, 1950 the suit lands
belonged to the above-mentioned Jaminder/Landlord and the
present suit lands/ponds were the additional property of
Jaminder/Landlord beyond the sealing of the measurement of the
land measuring 7.86 standard acres. The opposite party also
contended that the suit lands/ponds were the additional properties
of Jaminder and the Act 1950 would automatically vest upon the
Government by operation of law. Accordingly, the scheduled
properties were rightly entered into the S. A. Record of Rights
and R. S. Record of Rights in favour of the Government. The
defendant further contended that the suit ponds were used as
public irrigation for the crops of the surrounding lands. The
defendant also contended that the predecessor of the petitioners,
Abdul Mannan, created some false documents to file the Other
Class Suit No. 246 of 1977 in the court of the then learned
Subordinate Judge, Rajshahi for managing and obtaining the
judgment and decree in his favour as the court decreed the suit
which was not challenged by the present defendant, the

Government.
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After hearing the parties the learned Assistant Judge (In-
Charge), Nachol, Chapainababgonj came to a conclusion to
dismiss the suit by his judgment and decree dated 26.01.2015.
Being aggrieved the present plaintiff-petitioners preferred the
Title Appeal No. 21 of 2015 before the learned District Judge,
Chapainababgonj which was transferred to the learned
Additional District Judge, Chapainababgonj for hearing and after
examining the documents filed by the respective parties
disallowed the appeal and thereby affirmed the judgment of the
learned trial court.

This revisional application has been filed by the plaintiff-
appellant-petitioners under section 115(1) of the Code of Civil
Procedure challenging the legality of the impugned judgment and
decree passed by the learned appellate court below and the Rule
was issued thereupon.

Mr. Muhammad Abdul Halim Kafi, the learned Advocate,
appearing along with the learned Advocate, Mr. Md. Jahangir
Hussain, submits that the predecessor of the petitioners duly paid
rents to the Jamindar’s Serestah but the S. A. and R. S. records
were wrongly recorded in the name of the Government.

Subsequently, the Tahshilder refused to take rent from the
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predecessor of the petitioners. After that, the predecessor of the
petitioner Abdul Mannan filed a declaration suit being Other
Class Suit No. 246 of 1977 on 18.01.1977 for correction of the
erroneous record before the Sadar Subordinate Judge Court,
Rajshahi. On 12.06.1981 the learned court decreed the suit on
contest in favour of the said Abdul Mannan. Thereafter, Abdul
Mannan applied for the mutation before the Additional District
Commissioner (Revenue), Rajshahi. After scrutinizing the papers
and possession thereof the Additional District Commissioner
(Revenue), Rajshahi allowed the mutation application and
ordered to open separate Khatian and Holding in favour of Abdul
Mannan. Subsequently, the said Abdul Mannan paid Khajna
(rent) upto 1419 BS and continued to possess the scheduled
properties. After the death of Abdul Mannan his legal heirs
continue the possession of the scheduled properties by
registering a Power of Attorney Deed being No. 769 of 2013 in
favour of the instant petitioners. But overlooking those facts of
records both the courts below passed their judgment and decree
which is not lawful.

He also submits that the heirs of the said Abdul Mannan

possessed the scheduled properties over 60 (sixty) years and
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mutated rightly in the name of the said predecessor Abdul
Mannan. The petitioners also submitted the certified copy of the
said judgment and decree of the Other Class Suit No. 246 of
1977 which is marked as Exhibit- 7 and submitted the rent
receipts which are also marked as Exhibit- 9. But the learned trial
court without taking into consideration those matters in records
passed the judgment and decree which is not legal in the eye of
law.

The learned Advocate further submits that the petitioners
had given 06 witnesses to prove their case. Among them PW-1
was the petitioner himself and PW-2 - PW-5 were the public
witnesses and they all said that the scheduled properties were
possessed by the predecessor Abdul Mannan and later on his
heirs and they have executed a Power of Attorney. PW-6 was the
official personnel who brought the registered 02 volumes and
gave statements as a witness that the petitioners’ rent was paid
up to 1419 BS as per the registered 02 volumes. The defendant-
opposite parties were not able to stretch out negative from the
plaintiffs’ witnesses. Apart from that the defendant-opposite
parties had given only one witness and the witness did not prove

his case properly. As such, to do substantial justice by disposing
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the matter on merit, as such, both the courts below should have
passed their judgments and decrees by non-applying proper
judicial mind.

The Rule has been opposed by the present opposite
parties.

Mr. Abu Yahia Dulal, the learned Deputy Attorney
General, appearing along with the learned Assistant Attorney
General, Mr. Md. Humayun Kabir, on behalf of the opposite
parties (the Government), submits that by operation of section 20
of the State Acquisition & Tenancy Act, 1950 a Jaminder or Rent
Receiver was allowed to be owners of lands measuring 3.75
standard bighas (==1) and the suit ponds are in excess of the said
sealing or measurement of the lands. The said provision of law
also contains that any excess of the above measurement of lands
(initiate) would vest upon the Government under the provisions
of the Act, 1950 and the learned trial court being satisfied with
the evidence produced by the defendant (the Government) came
to a conclusion to dismiss the suit against the plaintiff-petitioners
and the suit ponds are excess to the measurement of lands

prescribed under the original Act, 1950 and by dismissing the
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suit by the learned trial court committed no error of law and there
IS no non-consideration as to the evidence.

The learned Deputy Attorney General also submits that the
learned appellate court below disallowed the appeal preferred by
the present plaintiff-petitioners by affirming the judgment and
decree passed by the learned trial court as the suit ponds were
recorded in favour of the Government by operation of law but
the present plaintiff-petitioners produced some documents which
failed to prove the entitlement of the petitioners upon the suit
ponds/properties including a decree passed by the then Sadar
Subordinate Judge, Rajshahi in the Other Class Title Suit No.
246 of 1977 and the learned appellate court below found that the
learned trial court was right to dismiss the suit. Accordingly, the
suit is liable to be discharged.

Considering the above submissions of the learned
Advocates appearing for the respective parties and also
considering the revisional application filed under section 115(1)
of the Code of Civil Procedure along with the annexures therein,
in particular, the impugned judgment and decree and also
perusing the relevant materials available in the lower court

records, it appears to this court that the present petitioners as the

Mossaddek/BO



10

plaintiffs filed the title suit for permanent injunction restraining
the present opposite parties the Government and others from
dispossessing the plaintiffs from the suit ponds which have been
possessing by the present petitioners for a long period of time by
way of settling the ponds by the Jaminder, namely, Sree Jukta
Oboni Mohon Moitrya Ding by way of patta. It further appears
that the present opposite party, the Government, appeared in the
said suit and contested the suit by filing a written statement
contending, inter alia, that the suit ponds are excess lands to the
sealing provided under the provision of section 20(2) proviso
that the Government becomes the owner of the excessive lands
measuring 3.75 standard Bighas (f<=i) and the same lands will
enter into the Khas (¥/) Khatian in favour of the Government.

In view of the above legal and factual aspects, the present
plaintiff-petitioners claimed possession of the suit lands since the
suit ponds were settled in their favour by way of settlement by
the Jaminder. On the other hand, the defendant-Government
claimed that the suit ponds became Khas (¥™) Khatian’s
properties by operation of the State Acquisition & Tenancy Act,

1950.
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| have carefully examined the claims made by the parties
and seeking for permanent injunction. The present plaintiff-
petitioners failed to challenge the Record of Rights in S. A.
Khatian which has been published in the name of the
Government as Khas (¥m7) Khatian. | have also carefully
examined Exhibits 7 and 7(1) which are the judgment and decree
in favour of the plaintiff-petitioners by a civil court passing the
judgment and decree in favour of the plaintiff-petitioners.

| have also carefully examined the other documents
submitted by the plaintiff-petitioners. The learned appellate court
below affirmed the judgment and decree on the ground that the
plaintiff-petitioners could not prove their title by a settlement
upon their favour by operation of the Act, 1950. The plaintiff-
petitioners failed to challenge the Record of Right which was
published after 1950, as such, both the courts below took the
decision and dismissed the suit by the following findings against
the present petitioners.

I am now going to examine the judgment and decree
passed by the learned courts below:

The learned trial court came to a conclusion on the basis of

the following findings:
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The learned appellate court below also concurrently found

and came to a decision which reads as follows:

... 58 @ (W 8o J=F ITF . TFE. 2 (3
RGN TN (CAN I, SR Tl O] Ao Twiaes
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/@57 A 231 foTeaR Srare ey A 4 eea #Aif
W@ oSl TiE rRmM &1 WS 2@ (=M S
Y o AR A i q1R)7 we e el i a@fy

Mossaddek/BO



13

AR I FeICa cotel nee Fe (1R WIS (1 fael
JATF SRfeTe SrEd IR AR IR OF AL @
FTES WIS AR T M| AW /SNeTPIA S-S IR
@ 2050 T fige &1 [dw, of 7id @2 i o
W4T AR I TR ALE A 92 AT [ 0 ©f Ao
fofdre Tof Swe @ Wk T FRwd wee A i

Ay R w1 ..

In view of the above findings of the learned courts below |
do not consider that there were any misreading or non-
consideration to examine the documents adduced and produced
by the parties, as such, the learned appellate court below passed
the impugned judgment and decree in favour of the Government
and the plaintiff-petitioners could not prove their entitlement
upon the suit ponds/properties after operation of the provisions
of State Acquisition & Tenancy Act, 1950.

I, therefore, consider that the learned appellate court below
committed no error of law by affirming the judgment and decree
passed by the learned trial court.

I, therefore, do not consider that this Rule needs any
further consideration. | am, therefore, not inclined to interfere
upon the impugned judgment and decree passed by the learned

appellate court below.
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Accordingly, I do not find merit in the Rule.

In the result, the Rule is hereby discharged.

The impugned judgment and decree dated 21.10.2020
passed by the learned Additional District Judge,
Chapainababgonj in the Title Appeal No. 21 of 2015 disallowing
the appeal and thereby affirming the judgment and decree dated
26.01.2015 passed by the learned Assistant Judge (In-Charge),
Nachol, Chapainababgonj in the Other Class Suit No. 68 of 2013
dismissing the suit is hereby upheld and confirmed.

The interim order passed by this court at the time of
issuance of the Rule to maintain status quo in respect of the
possession and position of the schedule properties of the suit land
for a period of 6(six) months and subsequently the same was
extended twice are hereby recalled and vacated.

The concerned section of this court is hereby directed to
send down the lower court records along with a copy of this

judgment and order to the learned courts below immediately.
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