IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(ADMIRALTY JURISDICTION)

Present:

Mr. Justice Zafar Ahmed
ADMIRALTY SUIT NO. 22 OF 2021
WITH
ADMIRALTY SUIT NO. 26 OF 2021

IN THE MATTER OF:
Nahid Akhter

..... Plaintiff in Admiralty Suit No. 22 of 2021
Eden Fisheries Limited
..... Plaintiff in Admiralty Suit No. 26 of 2021
-VERSUS-

Eden Fisheries Ltd. and others.
........Defendants in Admiralty Suit No. 22 of 2021

Gazi Belayet Hossain and others.
........Defendants in Admiralty Suit No. 26 of 2021

Mr. Muhammad Mijanur Rahman, Advocate
..... For the plaintiff in Admiralty Suit No. 22 of 2021 and
defendants in Admiralty Suit No. 26 of 2021

Mr. Md. Monowar Hossain, Advocate
... for the plaintiff in Admiralty Suit No. 26 of 2021
and defendant in Admiralty Suit No. 22 of 2021

Heard on: 29.10.2025, 06.11.2025, 16.11.2025 and 20.11.2025
Judgment on: 07.12.2025

In both suits, the parties are same. Their claims primarily concern
ownership of the fishing vessel F.V. Ocean-3 registration No. F-11127
which has been replaced with another imported fishing vessel F.V.
SINNUMCHAI-29. The suits were heard simultaneously and are

disposed of by this common single judgment.



Identity of the relevant parties:
Admiralty suit (A.S.) No. 22 0of 2021:

Nahid Akhter (in short, ‘Nahid”) proprietor of M/S Bay Resources
Fishing is the plaintiff.

Eden Fisheries Ltd. (in short, ‘Eden’) represented by its Managing
Director Sheikh Abdul Hye Bacchu through its constituted attorney is

the principal defendant.

A.S. No. 26 of 2021:

Eden Fisheries Ltd. is the plaintiff.
Gazi Belayet Hossain, proprietor of M/S Belayet Navigation (in short,
‘Belayet’) is the 1** defendant, and

Nahid, wife of Gazi Belayet Hossain, is the 2" defendant.

Contesting parties:

A.S. No. 22 of 2021 is contested by the sole principal defendant Eden
by filing written statement and additional written statement.

A.S. No. 26 of 2021 is contested by the 1* defendant Belayet and the
2" defendant Nahid by filing separate written statement and additional

written statement.

Witnesses:

A.S.22 of 2021:

Md. Quamruzzaman, constituted attorney of the plaintiff Nahid, gave
statements of facts (examination-in-chief) as PW1 by way of affidavit
dated 15.07.2025 as per provisions of the newly inserted rule 4A to

Order XVIII of the Coded of Civil Procedure, 1908 (CPC), [vide the



Code of Civil Procedure (Amendment) Ordinance, 2025, 8" May,
2025]. He was cross-examined by the contesting 1% defendant Eden.
Documents tendered in evidence by the PW1 were marked as exhibit

Nos. 1-10. The 1* defendant Eden did not examine any witness.

A.S.26 of 2021:

Abdul Bashar Gazi, constituted attorney of the plaintiff Eden, was
examined as PW1. He was cross-examined by the contesting 1%
defendant Belayet and the 2™ defendant Nahid. Documents tendered
in evidence by the PW1 were marked as exhibit Nos. 1-7.

Md. Zia Uddin gave statements of facts (examination-in-chief) as
DW1 on behalf of the 1* defendant Belayet by way of affidavit dated
16.07.2025. He also filed a separate statement of facts (examination-
in-chief) on behalf of the 2" defendant Nahid by way of affidavit
dated 13.08.2025. He was cross-examined by the plaintiff. Documents
tendered in evidence by the DW1 on behalf of the 1% defendant were
marked as exhibit Nos. A-L and on behalf of the 2™ defendant as

exhibit Nos. A-H.

Issues:
A.S. No. 22 of 2021:
The following issues were framed on 24.04.2025 in A.S. No. 22 of

2021:

1. Is the suit maintainable under Admiralty Jurisdiction?
2.  Whether there is any cause of action against the principal

defendant for filing the instant suit?



Whether the plaintiff has accrued any right, title and ownership of
the suit vessel?

Whether the principal defendant is liable for any losses and
damages sustained by the plaintiff?

Is the plaintiff entitled to the decree as prayed for?

During the argument, the following additional issues were framed on

16.11.2025 as per provisions of Order XIV, rule 5(1) of the CPC:

6.
7.

Is the suit barred by limitation?
Whether plaintiff is entitled to recover possession of the suit

vessel from the defendants?

A.S. No. 26 of 2021:

The following issues were framed on 13.03.2025 in A.S. No. 26 of

2021:

1.

Whether the suit is maintainable under admiralty jurisdiction in
its present form?

Whether the defendants are jointly and severally liable to make
registration of the Fishing Vessel?

Whether the plaintiff has any cause of action against the
defendants for filing the instant admiralty suit?

Whether the suit is barred under the principles of estoppel, waiver
and acquiescence?

Whether the plaintiff is entitled to declaration as to the ownership
of the Fishing Vessel?

Whether the plaintiff is entitled to get compensation worth Tk.
46,11,76,191.00?

Whether the plaintiff is entitled to get relief as prayed for?
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11.

During the argument, the following additional issue was framed
on 16.11.2025:

8. Is the suit barred by limitation?

Maintainability:

The instant suits claiming ownership of the fishing vessel in question,
possession thereof and consequential reliefs are maintainable under
Section 3(2)(a) of the Admiralty Court, 2000 which provides that the
Admiralty Court has jurisdiction to hear and determine any claim as to
the possession or ownership of a ship or for recovery of documents of
title and ownership of a ship, including registration certificate, log
book and such certificates as may be necessary for the operation or

navigation of the ship.

Applicable law; Bangladesh Merchant Shipping Ordinance, 1983:
Chapter 32 of Part IX of the Ordinance, 1983 deals with matters

relating to registration of fishing vessels etc. Section 388(3) requires
the owner of the fishing vessel to make an application in the
prescribed form to the Registrar to grant him a Certificate of Registry
of the vessel. Registrar means Registrar of Bangladesh Ships (Section
17). After conducting an inquiry under Section 388(4), the Registrar
grants the applicant a Certificate of Registry in the prescribed form on

payment of requisite fees [Section 388 (5)]. The Register is the

conclusive evidence that the person entered therein is the owner of the

vessel [Section 389(1)]. (emphasis supplied)
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15.

Section 391 deals with the matter relating to the change of name of a
fishing vessel registered under Section 388.

Section 392 provides that change of ownership of a registered vessel
can be done with approval in writing of the Government. Every
change of ownership shall be reported jointly by the registered owner
and the new owner to the Registrar in the prescribed form who shall,
upon an inquiry, enter the name of the new owner in the Fishing
Vessels Register and endorse the Certificate of Registry accordingly.
Section 394 states that when a fishing vessel is so altered as not to
correspond with the particulars relating to her entered in the
Certificate of Registry, the owner shall report such alteration to the
Registrar who shall register the alteration or direct that the vessel be
registered a new in accordance with such rules as may be made in this
behalf. Section 403 empowers the Government to make rules to carry

out the purpose of Chapter 32, but no rules have yet been made.

Replacement of fishing vessels:

Bangladesh Merchant Shipping Ordinance, 1983 does not lay down
any provision for replacement of fishing vessels. Rule 5 of Marine
Fisheries Rules, 2023, made under the Marine Fisheries Act, 2020
repealing the Marine Fisheries Ordinance, 1983, provides specific
provisions for replacement of fishing vessels. Rule 5(8) states,

el (y) O AWM J SRR &= T2 y& 7 i @3 R[Rfq 98 @ie
[T SRAEE @RS @I A (IR @ Seg= qifoe 41 230,
Jifafens G CFiq B2 e 728 (9 Afegioie wag 230, 2t
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It appears that the prevalent practice and procedure followed by the

concerned Government departments for replacement of fishing vessels
have been incorporated in Rule 5 of the Rules, 2023. PW1, who gave
evidence for the plaintiff Eden of A.S. No. 26 of 2021, stated in cross-
examination, ‘“SIE GENCS A R God afe =t e F=wif wes
(AT Sgte W G scrap S0 W G2 T TR AN R 2SR ATT

Ty S e 17|

Rule 57 of Admiralty Rules, 1912 and report and documents sent

by Registrar of Bangladesh Ships:
On 16.11.2025, this Court passed the following order in both A.S.

Nos. 22 of 2021 and 26 of 2021:

“Earlier, vide order dated 30.10.2025, this Court
directed the Principal Officer & Registrar of Bangladesh Ships
of Mercantile Marine Department to transmit the relevant
original registration records of the Fishing Vessel F.V. Ocean-
3 (former official No. F-7704, present official No. F-11127)
which was replaced with the Fishing Vessel F.V. Sinnumchai-

29) to this Court. In compliance of the order, the concerned



authorities sent the relevant records maintained by them.
Copies of those records were supplied to the learned
Advocates of the parties.

Rule 57 of the Admiralty Rules, 1912 states, “The
Judge shall be at liberty to receive, call for and act upon, such
evidence, documentary or otherwise, whether legally
admissible or not, as he may think fit”. The learned Advocates
of both sides accept that Rule 57 has given ample power to the
Judge of the Admiralty Court to consider the official records
transmitted to this Court by the concerned authority as
evidence. This Court gave an option to the learned Advocates
to challenge the official records by way calling the relevant
officers as witness and to cross-examine them. The learned
Advocates replied that they would not do so and further that

the official records can be treated as evidence”.

18. The Registrar of Bangladesh Ships, vide memo dated 05.11.2025 sent
the relevant documents to this Court. It is stated in the forwarding

letter dated 05.11.2025,
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19. It appears from the documents sent by the Registrar of Bangladesh
ships that the fishing vessel M.V. Ocean-3 was first registered under
Section 388 of Bangladesh Merchant Shipping Ordinance, 1983 on
14.06.2009 in the name of Mr. S.M. Al Mamun. Belayet’s name as the
owner of the vessel was entered in the Register and Certificate of
Registry was endorsed accordingly on 09.02.2011. Registration of the
vessel was cancelled for replacement as per memo dated 06.10.2013
issued by the Ministry of Fisheries & Livestock and the same was
endorsed by the Registrar of Bangladesh Ships in the Register. On
25.02.2018, the Registrar of Bangladesh Ships issued Certificate of
Registration of F.V. Ocean-3 in the name of Belayet. Following sale
of the vessel to Farhadul by Beayet on 25.02.2018, which is recorded
in the Registry in presence of a official witness by putting signature
and seal of the seller, buyer and witnesses, the name of the Farhadul as
the new owner was entered in the Registry and the same was endorsed
on 28.02.2018. When Farhadul sold the wvessel to Nahid on
20.11.2018, the same procedure was followed and the name of Nahid

was entered and endorsed in the Registry on 26.11.2018.
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Facts:

20.

21.

22.

23.

Relevant facts stated hereinafter are based on pleadings of both suits,
documentary evidence adduced by the parties which are not disputed
save and except agreement for sale dated 05.03.2013 and sale
agreement dated 13.03.2013, and report and documents submitted by
the Registrar of Bangladesh Ships.

On 09.02.2011, F.V. Ocean-3 was registered in the name of Belayet
with the office of Mercantile Marine Department, Chattogram. In late,
2011, Belayet imported the fishing vessel F.V. SINNUMCHAI-29 for
replacement with F.V. Ocean-3.

In October, 2011, F.V. Ocean-3 was kept in mortgage with BASIC
Bank against the loan taken by Belayet and after repayment mortgage
discharge certificate was issued on 02.09.2014.

Marine Fisheries Department, Chattogram filed Kornophuli Police
Station Case No. 3(1)12, G.R. No. 14/12 against Belayet in the Court
of Chief Metropolitan Magistrate, Chattogram under Section 20 (entry
of foreign fishing vessel in Bangladesh fisheries water without a
licence) and Section 22 (foreign vessels liable to fine and forfeiture if
found in Bangladesh fisheries water illegally) of Marine Fisheries
Ordinance, 1983 (since repealed by the Marine Fisheries Act, 2020).
The investigating officer submitted final report and the learned

Magistrate discharged the accused Belayet on 16.10.2014.
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On 06.10.2013, Belayet obtained approval from the government for
replacement of F.V. SINNUMCHAI-29 with F.V. Ocean-3, and also
obtained approval of proforma invoice and specification. Registration
of F.V. Ocean-3 was cancelled for replacement on 06.10.2013.

On 25.01.2015, F.V. Ocean-3 was scrapped and the concerned
government authority issued scrap certificate dated 25.01.2015. On
07.07.2015, the Government issued fitness certificate of F.V.
SINNUMCHALI-29 to Belayet.

On 20.08.2017, Belayet made declaration of ownership of F.V. Ocean-
3 in prescribed Form No. 2. On 21.08.2017, Belayet applied to the
concerned authority for registration of F.V. Ocean-3 for replacement
with F.V. SINNUMCHAI-29.

On 24.02.2018, sale agreement was entered into between Belayet and
Farhadul to sell F.V. Ocean-3 to Farhadul. On 25.02.2018, the
Registrar of Bangladesh Ships issued Certificate of Registration of
F.V. Ocean-3 in the name of Belayet. On 25.02.2018, Farhadul made
Declaration of Ownership of F.V. Ocean-3 in prescribed Form No. 2.
On 25.02.2018, Belayet declared Bill of Sale of F.V. Ocean-3 in
prescribed Form No. 8 A. On 28.02.2018, Belayet submitted ‘Notice of
Name Proposed For a Bangladeshi Ship’ for F.V. Ocean-3 in
prescribed Form No. 20 before the Registrar of Bangladesh Ships. On
28.02.2018, Registrar of Bangladesh Ships, Mercantile Marine Office

registered F.V. Ocean-3 in the name of Farhadul.
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On 19.03.208, Farhadul and the plaintiff Nahid entered into a sale
agreement to sell F.V. Ocean-3 to Nahid. On 19.11.2018, Farhadul
declared Bill of Sale of F.V. Ocean-3 in prescribed Form No. 8A. On
20.11.2018, Nahid made Declaration of Ownership of F.V. Ocean-3 in
prescribed Form No. 2. On 26.11.2018, Registrar of Bangladesh Ships
registered change of ownership of F.V. Ocean-3 in the name of Nahid.
On 06.03.2019, Eden filed C.R. Case No. 324 of 2019 against Belayet
and others. The vessel was seized in connection with the case and later
on, was given in the custody of Eden on 15.04.2019. The PBI
submitted enquiry report before the learned Magistrate on 21.07.2019.
The criminal case was withdrawn on 30.12.2019.

Eden filed Title Suit No. 482 of 2020 against Belayet and others on

21.09.2020. The suit was rejected on 01.03.2021.

A.S. No. 26 of 2021 (Eden vs. Belayvet, Nahid and ors). Is the suit

barred by limitation?

Plaint of A.S. No. 26 of 2021 was amended several times. Plaint,
referred to hereinafter, means the final plaint incorporating earlier
amendments (entry No. 9930, dated 20.11.2025).

The plaintiff Eden filed the suit praying for recovery of documents of
title of the fishing vessel F.V. Ocean-3 [later on replaced with F.V.
SINNUMCHAI-29] from the defendants; for a declaration of title and
ownership of the same; for a direction upon the defendants to register

the vessel in favour of the plaintiff; for compensation; and for a
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declaration that the transfer of the fishing vessel to the 2" defendant
Nahid is illegal and void.

The specific case of the Eden Fishing Ltd., as stated in para 5-9 of the
plaint of A.S. No. 26 of 2021, is that in order to purchase F.V.
SINNUMCHALI-29, they entered into an agreement for sale of the said
fishing vessel with Belayet on 05.03.2013 for a price of BDT
15,00,00,000 (fifteen crore). The relevant portions of the said

agreement for sale is reproduced below:
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The further case of the Eden is that Eden and Belayet entered into the

sale agreement for F.V. SINNUMCHAI-29 on 13.03.2013. The

relevant portions of the said agreement is quoted below:
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35. It is stated in para 9 of the plaint that the amount of Tk. 4,50,00,000

mentioned in clause 1 of the agreement was a typographical error.

Belayet actually received Tk. 15,00,000,00 from the Eden.
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Defendant Nos. 1 and 2 (Belayet and Nahid) in their separate written
statements categorically denied execution of the agreement for sale
and the sale agreement. They adduced evidence in support of their
case. Whether the agreements are genuine or false is a question of fact.
The question is whether the plaintiff Eden’s suit, which is based on the

sale agreement dated 13.03.2013, is barred by limitation.

Criminal Case No. 324 of 2019:

It is stated in the plaint of A.S. No. 26 of 2021 that on 06.03.2019, the
plaintiff Eden filed C.R. Case No. 324 of 2019 under Sections 420,
406, 405 of the Penal Code against the defendants. Police Bureau of
Investigation (PBI) inquired into the case and submitted a report
stating that F.V. SINNUMCHAI-29 had been registered in the name
of the 1% defendant Belayet on 25.02.2018. The criminal case was

withdrawn on 30.12.2019.

PBI report dated 21.07.2019:

38.

It appears from ext. 3 series filed by the PW1 and ext. J(4) filed by the
DWI of A.S. No. 26 of 2021 that the PBI report dated 21.07.2019 was
submitted before the learned Magistrate on 07.11.2019. The
complainant (plaintiff Eden) filed a naraji petition. He was examined.
The learned Magistrate directed the CID, Chattogram for further
inquiry. The PBI stated in their report, ‘owsaice FHR Te@E %o
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Eventually, the complainant filed an application for withdrawal of the
complaint. The learned Magistrate accepted the withdrawal petition

and disposed of the case on 30.12.2019.

Title Suit No. 482 of 2020:

It is further stated in the plaint that the plaintiff filed Title Suit No. 482
of 2020 in the 1* Court of Joint District Judge, Dhaka for declaration
of title of F.V. SINNUMCHAI-29 and for a direction upon the
defendants to register the vessel in the name of the plaintiff and to
return the documents of ownership. Since the suit was filed in the
wrong forum, the same was withdrawn. The statements are not correct.
The suit was filed on 21.09.2020 (ext. 5 filed by PW1 of A.S. No. 22
of 2021). The plaintiff did not deposit the requisite Court fees and did
not take any steps. Accordingly, the Court below rejected the suit, vide
order No. 7 dated 01.03.2021, which was fixed for depositing the

Court fees (ext. L filed by DW1 of A.S. No. 26 of 2021).

Article 113 of the Limitation Act, 1908:

Under Article 113 of the Limitation Act, as it stands now, the period
of limitation for filing a suit for specific performance of contract is
1(one) year which begins to run from the date fixed for the
performance, or, if no such date is fixed, when the plaintift has notice
that performance is refused. Earlier, the period of limitation was
3(three) years which was substituted by 1(one) year by the Limitation

(Amendment) Act, 2004 [w.e.f. 01.07.2005].
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Clauses 6 and 8 of the Sale Agreement dated 13.03.2013:

Clause 6 of the sale agreement dated 13.03.2013 required the 1*
defendant Belayet to update the registration, fishing licence, fishing
permit and other related permits for F.V. SINNUMCHAI-29 from the
concerned government office and to hand over those to the plaintiff
Eden within a period of 1(one) month from the date of execution of
the agreement.

Clause 8 of the agreement dated 13.03.2013 required the 1* defendant
Belayet to change the ownership of F.V. SINNUMCHAI-29 in favour
of the plaintiff Eden once the registration and fishing licence of the
said vessel are issued.

1* defendant Belayet imported F.V. SINNUMCHAI-29 in late 2011 to
replace her with F.V. Ocean-3. When the sale agreement for F.V.
SINNUMCHAI-29 was entered into on 13.03.2013, F.V. Ocean-3 was
kept in mortgage with the BASIC bank of which Sheikh Abdul Hai
Bachchu was the Chairman (cross-examination of PW1 by 2™
defendant). Mortgage discharge certificate was issued on 2.09.2014.
Shiekh Abdul Hai Bachchu executed the sale agreement on behalf of
the plaintiff Eden. As such, he was fixed with either actual or
constructive/ imputed notice of the law that unless F.V. Ocean-3 is
scrapped, F.V. SINNUMCHAI-29 cannot be registered. M.V. Ocean-3
was scrapped on 25.01.2015. Therefore, there was factual and legal

impediment to execute clause 6.
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43. Clause 8 of the sale agreement dated 13.03.2013 did not fix any time
for performance. In the PBI’s report dated 21.07.2019, it is
categorically stated that the fishing vessel in question was registered in
the name of the 1* defendant Belayet on 25.02.2018. Belayet then sold
her to one Mr. Farhadul Huq who then sold the same to the 2™
defendant Nahid Akhter. The PBI report was given to the plaintiff
Eden and the same was submitted before the learned Magistrate on
07.11.2019. The report was based on documents supplied to the
inquiry officer by the concerned government offices. The plaintiff
Eden was aware of the report on or before 07.11.2019. The plaint is
silent as to whether Eden gave any notice to the 1% defendant Belayet
to execute and register the fishing vessel in their name as per clause 8.
Rather, it is stated in para 17 of the plaint that the cause of action to
file the suit arose on 08.06.2021 when the 2™ defendant Nahid sent a
legal notice to the plaintiff Eden claiming ownership of the vessel and
demanded hand over of the possession of the same to her. PW1 stated
in examination-in-chief and in cross-examination that till 2020 the
plaintiff Eden gave several notices, both verbally and in writing, to the
defendants to transfer the ownership and register the vessel in their
name. PW1 deposed that they sent a letter to the defendants in 2017 by
post, but PW1 did not produce any evidence to corroborate his
deposition. Moreover, PW1 introduced new facts which were not

stated in the plaint and as such, those are not admissible in evidence.
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44. Since the plaintiff Eden did not serve any notice to the defendants for

45.

performance of the sale agreement, the cause of action, in my view,
arose on 21.07.2019 which is the date of the PIB’s report or on
07.11.2019 when the report was submitted before the learned
Magistrate. The plaintiff, by then, had not only notice that the
defendants had refused to perform the sale agreement but also the fact
that they had breached the agreement by selling the vessel to a third
party. In Md. Ashiq vs. Tauqir Shahid, PLD 1998 Lah. 444, it was
held that where no evidence was led to prove any actual date of refusal
to execute the sale deed, defendants’ conduct of selling land in
question in favour of the vendee (defendants) could be assumed to be
refusal on their part.

For the purpose of computing the limitation period under Article 113,
I accept that the date of plaintiff Eden’s notice that performance was
refused is 07.11.2019. The plaint was admitted for hearing on
23.06.2021. The prescribed period of limitation under Article 113 is
1(one) year. Meanwhile, the plaintiff filed Title Suit No. 482 of 2020
on 21.09.2020 for the same cause of action which was rejected on
01.03.2021. Now, the question is whether the plaintiff would get
benefit of Section 14(1) of the Limitation Act. Section 14(1) is quoted
below:

“14. (1) In computing the period of limitation prescribed
for any suit, the time during which the plaintiff has been

prosecuting with due diligence another civil proceeding,

whether in a Court of first instance or in a Court of appeal,
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against the defendant, shall be excluded, where the
proceeding is founded upon the same cause of action and is
prosecuted in good faith in a Court which, from defect of

jurisdiction, or other cause of a like nature, is unable to

entertain it”. (emphasis supplied)

46. The key words in Section 14 are- ‘due diligence’, ‘good faith’, ‘defect
of jurisdiction or other cause of a like nature’. ‘Good faith’ includes,
under Section 2(7) of the Limitation Act, ‘due care and attention’. The
relevant order No. 7 dated 01.03.2021 passed by the Court below in
Title Suit No. 482 of 2020 runs as follows:

"0q... 05/09/20%d... M (FI6 ¢ WIRTR & M= G =tz @t 2F [Eden
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In Vijay Kumar Rampal vs. Diwan Devi, AIR 1985 (SC) 1669, the

Indian Supreme Court observed:

“The expression “good faith” qualifies prosecuting the
proceeding in the Court which ultimately is found to have
no jurisdiction. Failure to pay the requisite Court fee
found deficient which was ultimately found to have no
jurisdiction has absolutely nothing to do with the question
of good faith in prosecuting the suit as provided in
Section 14 of the Limitation Act”.

47. The above-quoted ratio squarely applies to the instant case. Therefore,

the plaintiff Eden is not entitled to the benefit of Section 14(1) of the
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Limitation Act. The plaintiff’s conduct should also be taken into
consideration. They claim to have entered into the sale agreement on
13.03.2013 but the contesting defendants deny execution of the
agreement and claim it to be forged and fabricated. The case of the
defendants is not relevant to determine the question of limitation. The
plaintiff’s case, taken in its entirety and as it is, reveals that when the
agreement was made, it was not factually and legally possible for the
1* defendant Belayet to perform the agreement for the reason that F.V.
Ocean-3, with which F.V. SINNUMCHAI-29 was to be replaced, was
kept in mortgage with the bank. The plaintiff was aware of it. Until the
plaintiff filed the criminal case in March, 2019, they did not take any
steps to perform the agreement e.g., giving notice to the 1* defendant
or applying to the concerned authorities for registration of fishing
vessel etc., which they, as a matter of fact, never did. After obtaining
the PBI’s report, which stated that no offence as alleged was
committed and that the sale agreement was false and fabricated, the
plaintiff withdrew the criminal case. They then filed a civil suit but the
same was rejected on 01.03.2021 for not depositing the requisite Court
fees. After receipt of the legal notice dated 08.06.2021 sent by the 2™
defendant Nahid and admission of A.S. No. 22 0of 2021 on 16.06.2021
filed by Nahid, the plaintiff Eden filed the instant A.S. No. 26 of 2021
on 22.06.2021 which was admitted for hearing on 23.06.2021. The
instant suit, so far as it relates to specific performance of the

agreement, is clearly barred by limitation under Article 113 of the
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Limitation Act which provides 1 year (before 01.07.2005 it was 3
years) period of limitation to file the suit.

According to the plaintiff Eden’s case, they did not acquire any title
and ownership in the fishing vessel based on the sale agreement. They
will acquire title only when their prayer for specific performance of
contract is allowed and the vessel is registered in their name. Since
their case for specific performance of the contract is time barred, the
question of ownership and title of the vessel in their favour does not
arise. The prayer for declaration of title and ownership is
misconceived.

Mr. Md. Monowar Hossain, learned Advocate appearing for the
plaintiff, argues that since the 1% defendant Belayet paid the full
consideration money and the plaintiff Eden got possession of F.V.
SINNUMCHALI-29, the plaintiff is entitled to the protection of S.53A
of the Transfer of Property Act, 1882 (T.P. Act) and Article 113 of the
Limitation Act has no manner of application to the case. Learned
Advocate refers to the cases reported in 14 DLR (1962) 663 and 38
DLR (1986) 240. Suffice it to say that the doctrine of part performance
incorporated in Section 53A of the T.P. Act applies only to immovable
property, whereas the subject matter of the instant suit is movable
property. Therefore, Section 53A of the T.P. Act and the reported
cases have no manner of application to the plaintiff Eden’s case. A.S.

No. 26 0of 2021 is dismissed as being barred by limitation.
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A.S. No. 22 of 2021 (Nahid Akhter vs. Eden Fisheries Ltd. and

others) :
The case of the plaintiff, as stated in the plaint, is that Belayet sold

F.V. Ocean-3 to Farhadul Haque, proprietor of M/S Silver Coin
Shipping. Plaintiff Nahid purchased it from Farhadul and became
owner of the vessel. Earlier, the previous owner Belayet obtained loan
facility from the bank and the Managing Director of the defendant
Eden obtained signature of Belayet on blank non-judicial stamp papers
and created two fabricated sale deeds showing sale of F.V. Ocean-3 to
Eden [first deed was agreement for sale dated 05.03.2013 and second
deed was sale agreement dated 13.03.2013]. On verbal understanding,
Belayet allowed the defendant Eden to operate the vessel upon
payment of money per month but the defendant did not pay any
money to the previous owner as well as to the plaintiff and retained the
possession of the vessel. Finally, the plaintiff served a legal notice
dated 08.06.2021 to the defendant to handover the possession of the
vessel and to pay the plaintiff money due to her but the defendant did
not comply with the notice and hence, the suit.

The principal defendant Eden in their written statement and additional
written statement denied the plaintiff’s case. Their case is same as that

of the plaint of A.S. No. 26 of 2021 filed by them.

Pravers made in plaint:

The plaintiff made the following prayers:
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(1) declaration of title and ownership of the fishing vessel F.V.
Ocean-3 (previously F.V. SINNUMCHAI-29);

(ii) direction upon the 1% defendant Eden to pay BDT 4,00,000,00
(four crore) and a sum of BDT 8,00,000 (eight lac) per month
from July, 2021 with interest; and

(iii) direction upon the 1* defendant Eden to handover the possession
of F.V. Ocean-3 to the plaintiff.

In respect of the prayer (i) i.e. declaration of title and ownership of the

fishing vessel, Section 389(1) of the Merchant Shipping Ordinance,

1983 is recalled which provides that the Register is the conclusive

evidence that the person entered therein is the owner of the vessel

(para 11). The Registrar of Bangladesh Ships has confirmed in writing

that the name of the plaintiff Nahid has been entered in the Register as

the owner of the vessel. The Register has sent relevant documents to
this Court which corroborate the Registrar’s confirmation. The
documents have been declared by this Court as admissible evidence
under Rule 57 of the Admiralty Rules, 1912. The contesting defendant

Eden did not challenge those documents (para 17-19). Documentary

evidence have proved that the vessel replacement as well as change of

ownership procedure of the vessel were followed and complied with in
accordance with law. Therefore, the plaintiff Nahid is entitled to the

declaration in terms of prayer (i).

In respect of the prayer (iii) i.e. handover of possession of the vessel,

admittedly, the defendant Eden is in possession of the same. They are
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not owners of the vessel. The defendant did not produce any document
to show that they have retained the possession of the vessel based on
any valid document. Therefore, they are legally bound to handover the
possession of the vessel to the plaintiff.

In respect of the prayer (ii) i.e. claim of money from the defendant
Eden, suffice it to say that the plaintiff Nahid purchased the vessel
from Farhadul who purchased it from Belayet. Plaint case is that while
Belayet was the registered owner of the vessel, he verbally allowed
Eden to operate the vessel on payment of money. During the said
verbal arrangement between Belayet and Eden, the plaintiff Nahid had
no right, title and interest in the vessel. She was not even a party to the
verbal arrangement. As far as claim of money is concerned, Nahid
may claim money against Farhadul based on the sale contract entered
into between them under clause 4 of which Farhadul was contractually
obliged to handover the possession of the vessel to the buyer Nahid.
Neither Farhadul nor Belayet has been made defendant in the suit.

Therefore, the prayer (i1) fails.

Orders:

Admiralty Suit No. 22 of 2021 is allowed and decreed in part in terms
of prayers (i) and (iii). It is declared that the plaintiff Nahid Akhter is
the owner of the fishing vessel F.V. Ocean-3, registration No. F
11127. She has the title to the said vessel. The principal defendant

Eden Fisheries Ltd. is directed to handover the possession of the
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vessel F.V. Ocean-3 to the plaintiff within a period of 30(thirty) days
from the date of receipt of the judgment. The prayer (ii) is dismissed.
57. Admiralty Suit No. 26 of 2021 is dismissed as being by limitation.

58. No order as to costs.

Mazhar, BO



