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SHEIKH HASSAN ARIF, J

1. At the instance of the applicant for addition of party in Vested
Property Tribunal Suit No. 247 of 2012, Rule was issued calling
upon the opposite parties to show cause as to why the impugned
Judgment and order dated 17.09.2020 passed by the learned
District Judge, Narayanganj in Civil Revision No. 14 of 2019
dismissing the same and thereby affirming the order dated
24.04.2019 passed by the learned Senior Assistant Judge, Second
Court and Vested Property Return Additional Tribunal, Narayanganj
in Vested Property Tribunal Suit No. 247 of 2012 rejecting

petitioner’s application for addition of party, should not be set aside
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and/or such other or further order or orders be passed as to this

Court may seem fit and proper.

2. Back Ground Facts:

2.1

2.2

Facts, relevant for the disposal of the Rule, are that the Opposite
Party No. 1, as applicant, filed Vested Property Tribunal Suit No.
247 of 2012 before the Vested Property Return Tribunal,
Narayangonj and the said case was assigned to the Second
Senior Assistant Judge and Arpita Shampatti Return Tribunal,
Narayangonj for trial. The case of the opposite party-applicant in
the said vested property case is that the suit land originally
belonged to Ashok Ali Mir and, accordingly, C.S Khatian was
published in his name. Ashok Ali died leaving behind his son
Korom Ali Mir and two daughters, Atoronnessa and Oyasi Bibi.
That, subsequently, the suit land was taken away by the
Zaminder for non-payment of Khajana. Thereupon, Korom Al
and Atoronnessa, by paying Tk. 3,000/- as salami, became

owner and possessor of the entire property.

That Korom Ali Mir died leaving behind his only son Abdur
Rahman Mir, who, subsequently, transferred his share in the
property to Atoronnessa by way of deed of exchange and he took
some other non-suited lands from his aunt. Thereafter, by rent
suit No. 1409/1992, Abdur Rahman and Atoronnessa became

owner in possession of the suit land. That at the time of S.A.
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2.3

record preparation, the suit land was wrongly recorded in the
names of Giris Chandra Das and Norendra Nath’s sons. Being
aggrieved by the S.A record, Abdur Rahman and Atoronnessa
fled Misc Case No. 12F/1968-69 in the Revenue Court,
Narayanganj and the Court, by its order dated 12.09.1968,
directed to erase the names of Giris Chandra and others in S.A.
Khatian No. 322 and to record the same in the names of Abdur

Rahman and Atoronnessa.

That, Subsequently, one Ibrahim became owner and possessor
of the suit land by way of purchase from the heirs and
subsequent purchasers from the said Abdur Rahman and
Atoronnessa. Then the suit property was sold to the Managing
Director of Nipa Engineering, M.A Nasir, by sale deed No. 16016
dated 27.08.1982 and 16048 dated 27.08.1982, who
subsequently gifted the same to 7 (seven) social welfare
institutions including the applicants Medical College and Hospital,
School and Mosque. However, the said property having been
enlisted as returnable vested property under the ‘Ka’ schedule in
the gazette published by the government under Arpita Shampatti
Prottarpon Ain, 2001, the applicants filed the said suit for release

of the said property mentioned in the schedule to the application.
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2.4 While the said suit was proceeding, the petitioner school,
represented by its Secretary, filed an application therein
purportedly under Order 1, rule 10(2) read with Section 151 of the
Code of Civil Procedure, 1908 and Section 25 of the Arpita
Shampatti Prottarpon Ain, 2001 for adding it as party therein
stating, inter-alia, that 906 decimals of land mentioned in the
schedule to the said application along with other lands originally
belonged to one Giris Chandra Das and others as owners of
upper title as per C.S. Khatian 295, Plot Nos. 258, 281, 282, 583
under 154 Dapa Indrapur Mouza, Police Station and Sub registry
Office Fatullah, Narayangonj and, under him, it was recorded in
favour of one Ashok Ali Miah in the column of possession. That,
because of the failure of payment of rent, the said property was
returned to the Jamidar. That the said Jamidar, Giris Chandra
Das, died leaving his five sons as heirs. That one of the sons,
Narendra Nath Das, having died, Subod Chandra Das and Sushil
Chandra Das became heirs in his place and the said property
was recorded under S.A. Khatian No.322 in the names of
Surendra Mohor Das and others. That the said Surendra Mohor
Das and others gifted the said property by an unregistered deed
in favour of the petitioner-school and handed-over possession
and, accordingly, the said 906 decimals land was recorded in the
name of the Secretary of the School under R.S. Porcha. But
certain property thereof was wrongly recorded in the name of

Atorjanbibi, and the said Atorjanbibi then gifted the said property
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2.5

2.6

in favour of the said school vide registered deed No. 9245 dated
31.12.1974. Since then, the school has been possessing the said
land upon erecting boundary wall and gate and that the school is
run by a committee and functioning for about more than sixty

years.

However, when one M.A. Nasir claimed ownership of certain
property of the school, negotiation took place, and the said Nasir
gifted the said property in favour of the school vide registered gift
deed No. 7636-7642 dated 27.11.1995 and, accordingly, handed
over possession of the land. Accordingly, the school became the
absolute owner in possession of the said 906 decimals of land.
However, the said land along with some other lands having been
enlisted in the Arpita Shampatti gazette under schedule ‘Ka’, the
said school filed application for release of the said property from
the gazette before the same tribunal, namely Second Senior
Assistant Judge and Arpita Shampatti Return Additional Tribunal,
Narayangonj and, accordingly, the said application was recorded
as Arpita Shampatti Case No. 6325 of 2013. However, since the
opposite party No. 1 has filed the instant vested property tribunal
case, the petitioner school filed the said application for adding it

as one of the opposite parties in the said case.

Upon such application, the Tribunal, after hearing the parties,

rejected the same vide order dated 24.04.2019 mainly on the
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ground that the subject matter of the said Arpita Shampatti
Return case being the determination of the issue whether the
said property should be released from the gazette and since the
petitioner filed a separate case for release of its portion of the
property, which was pending, there was no scope for adding the
petitioner as one of the parties in the said case. Being aggrieved
by this order dated 24.04.2019, the petitioner preferred Civil
Revision No. 14 of 2019 before the Court of District Judge,
Narayangonj. Thereafter, the learned District Judge, after hearing
the parties, dismissed the said civil revision vide impugned
judgment and order dated 17.09.2020 mainly on the ground that
the Additional Tribunal did not commit any illegality in rejecting
the application of the petitioner for addition of party. The
petitioner then moved this Court invoking civil revisional
jurisdiction under Section 115(4) of the Code of Civil Procedure
and obtained the aforesaid Rule mainly by referring to a decision
of a single bench of this Court in Surotunnessa and others vs.
Bangladesh and others, 68 DLR(2016)-463 taking the view that
civil revisional application against the order of the Arpita
Shampatti Return Tribunal was maintainable. At the time of
issuance of the Rule, this Court, vide ad-interim order dated
22.02.2021, stayed further proceedings of the said Vested
Property Tribunal Suit No. 247 of 2012 for a period of 02(two)
months. At the same time, this Court ordered to post this matter

in the list on 16.03.2021 for necessary order in order for early
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disposal of the Rule. Accordingly, the Rule has been fixed at the

earliest opportunity for hearing.

3. Submissions:

3.1

3.2

Mr. Md. Abdur Razzak, learned advocate appearing for the
petitioner, submits that certain portion of the property in question
in Vested Property Tribunal Suit No. 247 of 2012 has been gifted
in favour of the petitioner-school by registered deeds and as such
the petitioner-school itself has filed Vested Property Case No.
6325 of 2013 before the same Tribunal for release of the said
property from the vested property list in favour of the said school.
Therefore, he submits that the petitioner was a necessary party in
the said Vested Property Suit No. 247 of 2012 filed by the
Opposite Party No. 1 for release of certain property including the
property of the petitioner’s school. Thus, he submits, the Tribunal
as well as the learned District Judge have committed illegality in
not allowing the petitioner to be added as party in the said vested

tribunal case.

On the question of maintainability of the civil revisional
application against an interlocutory order of the tribunal, Mr.
Razzak has referred to the said decision of a single bench of this
Court in Surotunnessa and others vs. Government of
Bangladesh, 68 DLR-463. He submits that in the said case a

single bench has categorically held that civil revisional application
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3.3

3.4

is maintainable against an interlocutory order passed by the

Tribunal.

Mr. Razzak further argues that in the said case, this Court also
has held that the petitioner therein is a necessary party in the suit
concerned and as such should have been added as party in the
said vested property suit. In this regard, learned advocate has
drawn this Court’s attention to Sections 25 and 31 as well as
other relevant provisions of the Arpito Shampatti Prottarpon Ain,
2001. According to him, if these provisions are read together, it
will be clear that civil revisional application should be held to be
maintainable against an interlocutory order passed by the

Tribunal.

Fortunately, in the middle of hearing, we have found Mr. Probir
Neogi, learned senior counsel, being virtually present before this
Court, and sought his opinion on the issue of maintainability of
civil revisional application against interlocutory orders passed by
the Tribunal. Mr. Neogi has then referred to various provisions of
the Arpito Shampatti Prottarpon Ain, 2001 starting with the
preamble of the said Ain. According to him, the properties listed
in the gazette are no more vested properties after the
amendment done in 2013 vide Act No. 46 of 2013, rather the
properties have become returnable properties. Therefore, the

Tribunals and the Appellate Tribunals’ function is now to
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3.5

3.6

determine the prima-facie owner of the said property and,
accordingly, release the property on the application of the said
prima-facie owner. However, by referring to Section 12 of the
said Ain, he submits that even if the property is released in favour
of a particular claimant or applicant, such release will not in any
way be deemed to have given title or possession in his favour as
per law, he submits. Therefore, he opines that, if there is any
dispute as regards title and/or possession of the property
concerned, such dispute has to be resolved by the civil courts in

accordance with law.

As regards maintainability of the civil revisional application, Mr.
Neogi has referred to the provisions under Sections 4 and 18 of
the said Ain, and submits that as per Section 4 of the said Ain,
only the provisions of Code of Civil Procedure which are
mentioned to be made applicable as per the provisions of the
said Ain are applicable and no other provisions of the Code of
Civil Procedure can be made applicable in respect of
proceedings before the Tribunal. Therefore, he submits that in
view of the provisions under Sections 4 and 18 of the said Ain,
the civil revisional application cannot be held to be maintainable

against interlocutory order passed by the Tribunal.

The Rule is not opposed by any one.
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4. Deliberations, Findings and Orders of the Court:

4.1

4.2

Since we are confronted with a decision of this Court delivered by
a single bench taking the view that civil revisional application is
maintainable, we need to examine the issues afresh, particularly
when we have heard contrary opinion from the Bar, in particular
the submissions of Mr. Neogi. Therefore, in this matter, we will
concentrate on the issue of maintainability of the civil revisional
application first and then we will decide if the petitioner is
required to be added as party in the Tribunal’'s case concerned,
although that later issue will become immaterial if we take the

view that civil revisional application is not maintainable.

As submitted by Mr. Probir Neogi, learned senior counsel, it
appears from the very preamble of the said Act, namely Arpito
Shampatti Prottarpon Ain, 2001, that this Act was in fact enacted
by the Parliament in order for return of the properties, listed as
vested properties, in favour of Bangladeshi original owners or
their successors or successors in interest. Although some issues
regarding vested property or returnable property are huge issues
involving Constitution as well as our proclamation of
independence, those issues may be dealt with in a proper case in
future. For the purpose of this civil revisional application, it
appears that the ‘returnable properties,” or the ‘list of returnable
properties’ as defined by Clause-‘Ta’ of Section 2 of the said Act,

is the list which is published under Section 9 of the said Act.
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4.3

11

Section 9 provides that the government shall publish a list of
returnable properties through gazette in a particular way
mentioned therein, and, according to Section 10, the owner of the
said properties will be entitled to file application within certain
period mentioned by law, or subsequent amendment to the law,
before the Tribunal constituted by the said Act for release of the
said properties. The Tribunal, thereupon, if satisfied that the
claimant or the applicant has furnished enough supporting
documents or evidences in support of his claim, will direct to

release the said properties from the said list.

However, in deciding whether such properties should be released
in favour of the said claimant or applicant, the Tribunal is required
to determine whether the said claimant or applicant has
established his prima-facie title in the said property, and this
obligation of the Tribunal to determine prima-facie title becomes
more relevant when we see sub-clause (Gha) of sub-section (8)
of Section 10 of the said Act. However, if we read these
provisions along with the provision of Section 12 of the said Act, it
will become clear that such determination of ownership or title of
a particular applicant or claimant is not the final decision as
regards his title or possession. Section 12, clause (Kha)
particularly, provides that any decision to release such property in
favour of any person shall not be deemed to be a declaration of

title or possession in his favour. This means that even after such
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4.4

12

release of the property in favour of a particular person treating
him as prima-facie owner of the said property, anyone can
challenge the title of that person in accordance with law before a

competent civil court.

Now the question is, in the process of such disposal of an
application of a claimant or applicant, when the Tribunal passes
various orders, which we call interlocutory orders, whether any
party can challenge such order before the higher forum of
judiciary under civil revisional jurisdiction in view of the provisions
under Section 115 of the Code of Civil Procedure, 1908. To
address this issue, it is pertinent to quote the provisions of
Sections 4 and 18 of the Arpito Shampatti Prottarpon Ain, 2001

for our ready reference.

“g1 W3 WEE TN @M IR @SN FERE e
RYITIRE Irer® oI @I [ 2tarey 23 =1, Iis-
(F) 92 I3 1 [fece @ [aw @meas FRRE @ [aw
TOLF TG N0 RYIF T = ©OB; €IR
(¥) T FERMET 3> €|

Shi (3) -4 (R) @ Sffe GrRgATE Prareze et sywia
A FIZGACE A WK S A2 GRIYVER 4 (& Fraes
fFta A GRIPNE A T (&FF AWECS I FOATH 6 T
fratea (g, TSl I ATFS! F=F (N &% DA T I3
a2 O T 23 AT FRPVE A TE T WS A FOAF
TR s S )
() GrRgyIER fawaffe Frates Rerra Soe FIRG=Ica SEm=iar
2{fSrF SN IEE FRCS 2A1fRcas3-
(F) 471 So G THA-LRI (3), (R) I (8) 9T W (FIF SCIAT
SN & 870 | FEAT AIAE T PralS;
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(¥) GFoE Al TSR Sl O 4Rl do GF TA-LIA (3) A
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SR [ SAE 11 TR

(8) TH-4AI () @ Tff® fFrare a1 TR gnite 8¢ (“Rreifer) =
WGy S WA FECS REE@ @R 98 RN Jw TR CFC@
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(Underlines supplied)

4.5 It appears from the above quoted provisions of Section 4 of the
said Act that the applicability of the provisions of the Code of Civil

Procedure has been made very limited in that only the provisions
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4.6

4.7

14

of the Code mentioned in the said Act will be applicable and
specifically the provisions under Section 11 of the Code
regarding res-judicata will be applicable. Upon examination of the
entire provisions of the said Act, we have not found any Section
or provision which indicates that Section 115 of the Code of Civil
Procedure will be applicable in respect of a proceeding before the

Tribunal under the said Act.

Not only that, we have also not found any indication therein as
regards applicability of Order 1, rule 10 of the Code of Civil
Procedure regarding the provision of addition of parties. However
that does not mean that if such application or any other
reasonable application is made, Tribunal will be helpless. Section
25 of the said Act has given some latitude in favour of the
Tribunal’s power. According to this provision, if it is found during
disposal of the application or appeal by the Tribunal and
Appellate Tribunal, that there is not enough provision in the said
Act or rules made there-under, they may take recourse to any

appropriate procedure or decision for ends of justice.

Therefore, even though Order 1, rule 10 of the Code of Civil
Procedure has not been specifically mentioned in the said Act,
we may safely hold that a party may be added in a proceeding
before the Tribunal in a fit case by virtue of the application of the

said provision under Section 25 if it is found by the Tribunal that
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such addition is necessary for ends of justice. On the other hand,
it appears from the above quoted provisions under Section 18 of
the said Act that according to this provision, the decisions of the
Tribunal may only be challenged in appeal before the Appellate
Tribunal. It provides that only the decisions mentioned under sub-
section (2) of Section 18 are appealable to the Appellate Tribunal
and the correctness, legality or appropriateness of any other
decision of the Tribunal cannot be questioned before the
Appellate Tribunal or any other Court or authority and if such
other decisions are questioned either before the Appellate
Tribunal or any other Court or authority, such application shall be
rejected forthwith. Sub-section (2) of Section 18 refers in fact to
the final decision of the Tribunal either accepting or rejecting an
application at the initial stage or a judgment allowing or
disallowing such application after hearing. However, the proviso
to sub-section (2) provides that the issues involving such
interlocutory orders of the Tribunal may be raised at the time of

hearing of the appeal before the Appellate Tribunal.

Therefore, upon careful examination of the above provisions
under Section 4 and Section 18 and other provisions of the said
Act, it appears that the applicability of the provisions of Section
115 of the Code of Civil Procedure has been clearly negated,
which means civil revisional application cannot be maintained

against interlocutory orders passed by the Tribunal. In this
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regard, we have also examined the provisions under Section 31
of the said Ain, as this provision has been referred to in the said
judgment of the single bench, namely in Surotunnessa’s Case.

For our ready reference, this provision may also be reproduced.

“93 | O FBCTF T GIRPAE 8 AT FIZPAER T (FRT FBA
@ Penal Code (XLV of 1860) @3 Section 228 « Sfifis
fapifss s@w (Judicial Proceeding) € Code of Criminal
Procedure, 1898 (Act, V of 1898)- @« Section 480 ¢® Tfgiie
Civil Court-«@3 @ IR ey 230317

4.9. It appears from the above quoted provision that the proceedings
before the Tribunal and Central Committee have been given a certain
status by the Legislature, which is that such proceedings shall be
deemed as judicial and civil Court proceedings. Thus, certain
activities in such proceedings shall draw the provisions of Section 228
of the Penal Code, 1860 and Section 480 of the Code of Criminal
Procedure, 1898. Section 228 of the Penal Code penalizes any
intentional insult or interruption to a public servant sitting in a judicial
proceeding. On the other hand, Section 480 of the Code of Criminal
Procedure empowers a Civil, Criminal or revenue Court to detain an
offender during continuation of proceedings and take cognizance of
offence and sentence the offender to certain amount of fine or simple
imprisonment for a term which may extend to 1(one) month for
commission of offence by him, during such proceedings, under
Sections 175,178, 179, 180 or 228 of the Penal Code. Therefore, it

appears that this provision under Section 31 has only given the
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proceedings of the Tribunal and the Appellate Tribunal a status like
the proceedings before a Court of law. Thus, under no circumstances,
this provision has converted the proceedings before Tribunal and
Appellate Tribunal constituted under Sections 16 and 19 of the said
Act respectively into the proceedings of the Civil Court in order to
make the interlocutory orders passed therein amenable to Civil
Revisional Jurisdiction under Section 115 of the Code of Civil

Procedure.

It has to be borne in mind that the Tribunal or the Appellate Tribunal
constituted under the said Act have been constituted by the said
Act only. Just because judicial officers have been assigned to be
the presiding officers of such Tribunals or Appellate Tribunals does
not epso-facto convert their proceedings into civil Court
proceedings and does not also make the provisions of the Code of
Civil Procedure automatically applicable to the proceedings before
such Tribunals. The law by which the Tribunal or Appellate Tribunal
has been established has itself provided the scope of such
Tribunals and the procedure to be adopted by such Tribunals in
disposing of applications filed by the applicants in order for release
of certain properties from the list of returnable properties published
in the gazette. The extent to which the provisions of the Code of
Civil Procedure may be taken recourse to by such Tribunals in such

proceedings has also been specifically provided by the said Act.
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Therefore, as a Court of law, we cannot go beyond the specific

provisions of the said Act as enacted by the Parliament.

4.10 Be it a lower judiciary or higher Court, it is the obligation of each
and every Court to apply the law as it is as enacted by the
Parliament, unless and until such law is declared unconstitutional
by a competent Court. In this regard, we have also examined the
decision of the said Surotunnessa Case, 68 DLR-463 as decided
by a single bench of the High Court Division. It appears from the
said decision, in particular paragraphs 8 and 9 of the reported case,
that the said single bench has intended to treat the Tribunal as a
civil Court by reading the provision of Section 31 of the said Act
and, accordingly, held that “the proceedings of a tribunal under said
Act shall be treated as the proceedings of the Civil Court. Further, a judge
of the Arpita Sampatti Pratyarpan Appeal Tribunal is presided over by an
Additional District Judge. So, against an order of the Arpita Sampatti
Pratyarpan Appeal Tribunal, a revision under Section 151(1) of the Code
of Civil Procedure is very much maintainable”. With all respect to the
author Judge of the said decision, we have no option but to ignore
this view in deciding the case in hand on the ground that the said
view was not a correct view of law. Had it been a decision of a
division bench, we would have referred to this matter to the Hon’ble
Chief Justice for constitution of a larger bench. But, since the said
decision was given by a single bench, we may simply ignore the

same for the reasons stated above.
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4.11 In view of the above facts and circumstances, we are of the view
that civil revisional application as preferred by the petitioner before
the learned District Judge was not maintainable. At same time, the
instant civil revision as preferred by the petitioner against the
judgment of the learned District Judge, who unfortunately did not
consider the issue of maintainability of the civil revision, is not

maintainable.

4.12 Although we can stop this judgment at this point without going into
other issues, we are of the view that for the sake of ends of justice,
we should address another issue which is that both the petitioner
and opposite No. 1 have filed two Arpito Shampatti Prottarpon
Cases, namely Arpito Shampatti Prottarpon Case Nos. 26325 of
2013 and 247 of 2012, which are still pending before the same
Tribunal, namely the Second Senior Assistant Judge and Arpito
Shampatti Prottarpon Otirikto Tribunal, Narayangonj. Therefore, we
hold that by application of the provision under Clause (Gha) of
Section 17 of the said Act, both the cases should be heard by the
same Tribunal analogously and, if necessary, the Tribunal should

dispose of both the cases by one judgment.

413 In view of above, the Rule has no merit as the same is not
maintainable. Accordingly, the Rule is discharged. The ad-interim
order, if any, thus stands recalled and vacated. The Tribunal,

namely the Second Senior Assistant Judge and Arpito Shampatti
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Prottarpon Otirikto Tribunal, Narayangonj is directed to dispose of
both the Arpito Shampatti Prottarpon Suit Nos. 26325 of 2013 and
247 of 2012 analogously and dispose of the same preferably within

a period of 06 (six) months from receipt of the copy of this order.

4.13 Before parting, we convey our gratitudes to Mr. Probir Neogi,

learned senior counsel.

Communicate at once.

(Sheikh Hassan Arif,J)

| agree.

(Ahmed Sohel, J)
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