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Farah Mahbub, J:

Since common question of laws and facts are involved in both the
writ petitions as such, those have been heard together and are being disposed
of by this single judgment.

On the assertion of making Upazilla Nirbahi Officer (in short,
UNO) as the Chief Executive Officer (in short, the CEO) of the Upazilla
Parishad, who shall provide secretarial assistance to the said Parishad
vide Section 33(1) of the Upazilla Parishad Ain,1998 (as amended vide
Act No.21 of 2011) (in short, the Ain, 1998) along with powers to execute
the respective decisions of the Parishad including the powers to deal with
financial matters and also, to perform all other functions as prescribed
under the respective Rules so have been framed thereunder as the CEO of
the Parishad vide Section 33(2) of the said Ain, the petitioners who are the
elected representatives of different Upazilla Parishads of Bangladesh as

being the Chairman and Vice Chairman respectively being aggrieved



have challenged the vires of Section 33 in its entirety (as amended vide
Act No.21of 2011) published in gazette on 01.12.2011 [Annexure-Al to
Writ Petition No. 9593 of 2020] on the count that said provision is ultra
vires Articles 7, 11, 27, 31, 59 and 60 of the Constitution of the People’s
Republic of Bangladesh (in short, the Constitution) as well as is violative
of the overall scheme of the Upazilla Parishad Ain, 1998 (Act No. 24 of
1998); as such, void in terms of Article 7(2) of the Constitution.

The petitioners have also challenged the use of the terminology
"Toiteetl e’ by the UNO instead of “@eftee #ffaw” while making
official correspondences as well as in the official functions (Annexure-G
series to Writ Petition No. 95930f 2020) hence , is volative of Articles
7(1) and 59(1) of the Constitution.

The petitioners have further challenged formation of different
committees in connection with the activities of the respective Upazilla
Parishad as being violative of Sections 4 and 29 of the Ain of 1998 as
well as Articles 7(1) and 59(1) of the Constitution and also, SRO
No ~=rfR/%1-3/f-8/2005/5822 dated 17.06.2010 issued by the Ministry of
Local Government, Rural Development and Co-operatives (in short,
LGRD) (Annexure-B to Writ Petition No. 9593 of 2020) and Memo
No0.04.00.0000.512.82.048.14.402 dated 14.10.2015 (Annexure-D to Writ
Petition N0.9593 of 2020) and thereby causing obstruction to the elected
representatives of the Upazilla Parishads in performing their respective
functions by nominating the UNOs as Chairman and making the Upazilla
Chairmen as Advisors to the said committees of the Upazilla Parishads in

violation of Section 26 of the said Ain, 1998.



Having found prima facie substance to the above contentions of the
respective petitioners present Rules Nisi had been issued by this Court
with interim direction upon the respondent Nos.1-4 to take necessary
steps towards implementing the respective provisions as provided in
S.R.O. No.™=mf{/e1-3/M1-8/2005/5822 dated 17.06.2010 (Annexure-B to
Writ Petition N0.9593 of 2020) as well as “Titee «ifvqm (T IQI)
A9, 20307, as amended vide SRO No.323-Ain/2010 dated 19.09.2010
(Annexure-C-1 to Writ Petition N0.9593 of 2020) by the UNOs and other
functionaries immediately. In default, the respondents Nos.1-2 were at
liberty to take appropriate step(s) against the wrongdoers but in
accordance with law.

Respondent No.2 was further directed to issue a circular mentioning
the above order of this Court towards implementing the circular and the
Rules by transmitting it to all the concerned UNOs and Upazilla Parishad
Chairmen across the country for compliance within a prescribed period.

In view of the statements so made in the instant writ petitions the
categorical contentions of the petitioners so far vires of Section 33 of the
Ain, 1998 1is concerned are that the UNOs are not the elected
representatives of any local government administrative unit like the
members of the Upazilla Parishads, nor are they employed by the Upazilla
Parishads to have the terms and conditions of their respective services to
be governed by the “®site@ »fiaw FET (51F4r) [EET, 2030 (in short, the
Rules, 2010). As a result, the elected representatives have virtually no
control over the UNOs nor have any role to play in controlling the
activities of the UNOs should they fail to discharge their respective duties

as the CEOs and Secretaries of the Upazilla Parishads respectively as per



the directions of the Upazilla Parishads. Consequently, the UNOs are, in
fact, directly controlling the affairs of the Upazilla Parishads including the
affairs involving implementation of the decisions of the Upazilla
Parishads as well as the financial expenditures as per their whims and
dictations of their superior authorities in the administration which
resultantly renders the whole system of Local Government and the
mandates of Articles 7(1) and 59(1) of the Constitution meaningless and
ineffective.

In support of the said contentions Mr. Ajmalul Hossain, K.C, the
learned Senior Advocate with Mr. Hassan M.S. Azim, the learned
Advocate appearing for the petitioners in Writ Petition No. 9593 of 2020
along with Mr. Md. Minhaduzzaman Leeton, the petitioner appearing in
person in writ petition No0.9886 of 2020 at the very outset drawing
attention to Articles 59 and 60 read with Articles 7 and 11 of the
Constitution as well as the preamble to Act No. 24 of 1998 along with
Sections 3, 4, 5 and 6 of the said Ain submits that “Local Government” in
every administrative unit of the Republic shall be entrusted to the bodies
composed of persons elected in accordance with law [Article 59(1) of the
Constitution] who shall, subject to the Constitution and any other law,
perform within the appropriate administrative unit such functions as shall
be prescribed by law relating to administration and the work of public
offices, maintenance of public order, preparation and implementation of
plans relating to public services and economic development [Article 59(2)
of the Constitution].

Vide Article 60 of the Constitution, he submits, the Legislature by

promulgating respective laws shall confer power upon the local



government bodies to give full effect to Article 59 including the power to
impose taxes for local purpose, to prepare their budgets and to maintain
funds. In other words, he goes to contend, in every “administrative unit”
as defined in Article 152(1) of the Constitution the Local Government
shall be entrusted to bodies composed of persons who are elected in
accordance with law and shall be performing functions relating to
administration, work of public offices, maintaining law and order etc,
including financial matters like imposing taxes for local purposes, prepare
budgets and to maintain funds. Accordingly, he submits that vide Section
4 of the Ain since Upazillas have been designated as ‘administrative unit’
for the purpose of Article 59 read with Article 152(1) of the Constitution
hence, there can be no doubt to say that Upazilla Parishad is a “Local
Government”. Consequently, he submits that Article 59 read with Article
60 of the Constitution will come into play. In that view of the matter, he
goes to argue, vide Act No.21 of 2011 terming the UNO, who is
admittedly a government officer, posted to the Upazilla administration as
the CEO of the Upazilla Parishads entrusted with the power to provide
secretarial assistance along with the power to implement the decisions of
the Parishad including finance and other matters as prescribed under the
Rules so framed hereunder, is in direct conflict with Article 59 read with
Article 60 of the Constitution since they are not elected representatives of
the local government administrative unit.

Secondly, he submits that UNOs are not employed by Upazilla
Parishads hence, they are not regulated by the terms and conditions of
“ToAreeT offeam SO (b1par) [T, 20507, as framed by the government

under Section 63 of the Ain, 1998, nor the UNOs have been made



accountable to Upazilla Parishads under the Ain, 1998 and or the Rules so
framed thereunder. Resultantly, Upazilla Parishads have no control over
the functions of the UNOs should they fail to discharge their respective
duties as CEOs or Secretaries of the Upazilla Parishads while
implementing the decisions and/or directions of the Upazilla Parishads.
Accordingly, he goes to argue that by making amendment to Section 33
vide Act No. 21 of 2011 the Legislature has placed the UNOs in the
control of administration as well as finance of Upazilla Parishads by
terming him as the CEO, which is in flagrant violation of Articles 59 and
60 of the Constitution. Hence, it is void in its entirety under Article 7(2)
read with Articles 11, 27 and 31 of the Constitution.

Lastly, he submits that the Constitution of the People’s Republic of
Bangladesh enshrines the doctrine of separation of powers; as such, the
separation of powers between the elected representatives of the people in
the Upazila Parishad and the public officers namely, the UNOs and other
public officers working in the Parishads must be maintained in order to
ensure that there is no overlap in the respective functions of the Chairman,
as the head of the Parishad who together with the other elected members
are the repository of all powers of the Republic and the UNOs, whose
functions are subservient in nature to the elected representatives of the
people. Accordingly, he submits that since Section 33 of the Ain, 1998
comes in direct conflict with the concept of separation of powers hence, it
is liable to be struck down for being violative of the overall scheme of the
Ain, 1998.

Conversely, Mr. Mohammad Mehedi Hasan Chowdhury, the

learned Additional Attorney General appearing for the respondents-



government by filing affidavit-in-opposition as well as supplementary
affidavit to the affidavit-in-opposition on behalf of the respondent No.2
submits that in order to understand the true purport of Section 33 of the
Ain, 1998 it is required to be read conjunctively with Section 26 along
with Sections 35-44 of the Ain, 1998, only then it will be apparent that
Upazilla Parishad is enjoined with all powers to execute respective
functions under the Parishad and that the Chairman of the Upazilla
Parishad is invested with all the executive powers of the Parishad
including the power of management and control over the institution or
work transferred by the government (Section 24); even, the committees
constituted under Section 29 are run by the elected members of the
Upazilla Parishads in order to look over the matters as prescribed therein;
the officers and employees are also appointed by the Upazilla Parishads
(Section 34). Moreover, vide Sections 36, 38, 39 and 40 all financial
related matters like funds, accounts, audit, even tax are being regulated
under the disposition of the Parishad made by the Chairman, as per the
respective Rules so framed thereunder, not the UNOs.

He further submits that UNO is not a member of the Upazilla
Parishad, he performs the responsibility of the CEO and provides
secretarial assistance to the Parishad. He places all files and papers of the
transformed departments to the Chairman for his approval. Without the
consent of the Chairman he is unable to implement any programme
whatsoever linked to the Parishad or spend money from the fund of the
Parishad. Rather, from the Ain, 1998 and the Rules so have been framed
thereunder, he submits, it is apparent that the Chairman of the Parishad is

the approving authority of all the administrative and financial matters



linked to the Parished and have depicted the secretarial role of UNOs as
the CEO. Hence, he goes to argue that it cannot be said that Section 33, as
amended vide Act No.21 of 2011, has violated Articles 59 and 60 of the
Constitution. As such, he submits that question of being void under
Article 7(2) of the Constitution dose not arise at all.

Article 7(2) of the Constitution declares the supremacy of the
Constitution as the solemn expression of the will of the people. Our
Constitution further declares that if any other law comes in conflict with
this Constitution 1i.e., with any provision as contained in this Constitution,
that other law to the extent of inconsistency, shall be void.

Article 7(2) of the Constitution is accordingly quoted below:

“7.(2) This Constitution is, as the solemn expression of the will of
the people, the supreme law of the Republic, and if any other law
is inconsistent with this Constitution that other law shall, to the
extent of the inconsistency, be void.”

Article 11 of the Constitution, as embodied in Part II of the
Constitution is one of the fundamental principles of state policies, which
stipulates that the Republic shall be a democracy in which, amongst
others, effective participation by the people through their elected
representatives in administration at all level shall be ensured. In this
connection it is also to be remembered that vide Article 8(2) of the
Constitution though the Principles (Articles 8-25) which have been set out
in Part II of the Constitution are not judicially enforceable, but those are
fundamental to the governance of Bangladesh, shall be applied by the
State during the making of laws and shall be a guide while making
interpretation of the Constitution.

Articles 11 and 8(2) of the Constitution are accordingly quoted as

under:
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“11. The Republic shall be a democracy in which fundamental human
rights and freedoms and respect for the dignity and worth of the human
person shall be guaranteed ‘[* * *] ?[, and in which effective participation
by the people through their elected representatives in administration at
all levels shall be ensured].

8(2) The principles set out in this Part shall be fundamental to the
governance of Bangladesh, shall be applied by the State in the making
of laws, shall be a guide to the interpretation of the Constitution and of
the other laws of Bangladesh, and shall form the basis of the work of

the State and of its citizens, but shall not be judicially enforceable.”

Keeping in view of the above quoted provisions of the Constitution
now, let us have a look at Articles 59 and 60 of the Constitution, the only
two Articles, as contained in Chapter III of Part IV of the Constitution,
which are quoted below:

“59. (1) Local government in every administrative unit of the Republic

shall be entrusted to bodies, composed of persons elected in
accordance with law.

(2) Everybody such as is referred to in clause (1) shall, subject to this
Constitution and any other law, perform within the appropriate
administrative unit such functions as shall be prescribed by Act of
Parliament, which may include functions relating to —

(a) administration and the work of public officers;

(b) the maintenance of public order;

(c) the preparation and implementation of plans relating to public
services and economic development.

60. For the purpose of giving full effect to the provisions of article 59
Parliament shall, by law, confer powers on the local government bodies
referred to in that article, including power to impose taxes for local

purposes, to prepare their budgets and to maintain funds.]”

Article 59 of our Constitution has introduced the scheme of “Local
Government” as an institution in every “administrative unit”, as defined
in Article 152(1) of the Constitution, which shall be entrusted to bodies
composed of persons elected in accordance will law. Such elected bodies,
subject to this Constitution and any other law, shall perform such
functions as are prescribed by the Acts of Parliament. Respective

functions of the said elected bodies include matters related to
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administration and the work of public offices, maintenance of public order
and the preparation and implementation of plans in connection with public
service and economic development.

Article 60, however, provides that Parliament shall, by promulgation of
law, confer power upon the said local government bodies including the
power to impose taxes for local purposes, to prepare their budgets and to
maintain funds, for the purpose of giving full effect to Article 59 of the
Constitution.

In other words, vide Article 59 read with Article 60 of the
Constitution, a corollary to Article 59 and are judicially enforceable, as
has been observed by our Appellate Division in Kudrat-E-Elahi Panir -
Vs- Bangladesh reported in 44DLR (AD) (1992)- 319 at para-27, and
Article 152(1) of the Constitution the “Local Government” in every
administrative unit i.e., either in a district or in any other area specifically
designated by law, shall be entrusted to bodies composed of persons
elected in accordance with law, who shall perform functions, as designated by
the respective statutes including the power to impose taxes for local
purpose, to prepare their budgets and to maintain funds. Thus, it is
apparent that financial related matters, amongst others, of the respective
administrative unit is one of the functions of the “Local Government”
composed of the elected representatives of the people.

The next question which now arises for consideration is whether
Upazilla Parishad constituted under the Act No.24 of 1991 is a “Local
Government” within the meaning of Article 59 of the Constitution.

While resolving the issue, amongst others, whether Upazilla

Parishad established by Order No.59 of 1982, as it stood amended by
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Ordinance No.33 of 1983, is a Local Government the Appellate Division
has categorically observed in Kudrat-E-Elahi Panir -Vs- Bangladesh
(Supra) at para-41(ii), inter-alia,

“For an Institution to be a Local Government under the
Constitution, two requirements are to be fulfilled. One is that a
Local Government is constituted in an “administrative unit”, and
the other is that the Local Government is entrusted to a body
composed of elected persons”.

Ultimately, the apex Court found in Panir’s Case at para 108 that it

was not a local government on the contention that-

(13

.. as the Upazila which is admittedly not a district has not been
designated as an ‘administrative unit’ by law for the purpose of
Article 59. Upazila being not an administrative unit within the
meaning of Article 152(1) of the Constitution it is not a local
Government under Article 59 of the Constitution. The designation
as an administrative unit is a constitutional requirement and
without such designation the Upazila cannot assume the character,

nature and function of a local Government under the Constitution.

»

Act No.24 of 1998 has been promulgated by the Parliament with
the object “TAEY AL ¢ SI=A TPIE DS efefaeies e Soirese
W TE RN * T TG AP 7T G Sigate [ERi@ o [am w4
SO 8 AT |

Vide Section 3 of the Ain, 1998 all Thanas as inscribed in the 3™
column of the 1 Schedule of the said Ain has been designated as
Upazilla and all Upazillas, as described under Section 3 has been
identified as “administrative unit” as defined in Article 152(1) read with
Article 59 of the Constitution.

Sections 3 and 4 of the said Ain, 1998 run as under:
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“o 1 BeEcerEr T - (S) QSRIN VTN ST OO

FEICY BfFIe cese ANIT GePIcF & PFEICN G@ie NICNF
BcereTl ¥ FHT I |

(VD 9T 27 IR TIJIF T FPIF, TFPIFT CATCSICS
SN NIHCN (FIN [FGE GBI ANACH ToN BoceEn
TN s ANEHET |

8 | ToTEEIcE FENHNT QIFI* CHIFAT - HIF © g7 NGl

CTITTS JTSTHIG BoTetaTIcr, FAINCHT S@(S) JF=wd Ale®
AT @¢> NFCRCHT Brw T YFVPCT, ST AeOET =15
«GpIe= Flerz et Fur 2397 /7

Upazilla Parishad, constituted under Section 5, is a body corporate

with perpetual succession, it shall have common seal and subject to the

provisions of this Ain and the Rules so framed thereunder it has the right

to acquire, hold and dispose of properties (Section 41). It also has the

right to sue or be sued in the name of the Parishad [Section 66 of the Ain].

Section 5 is accordingly quoted below:

“@ | Socererr AfFET BT - (S) 9T W2 IR 22919
VT, TSNNH FCT, JTSIF TIACETENH 9T FIZF [
Y GFG SACSter) ATIT BIrS TICT |

() FFF 96 Fd3faTTm 578 22T 972 ITZF B
yFIEser @ GG g Seewisw ke 992 9T
2T @ &g T, IRIF BIFT 8 NIIFT TOF JBIT e

NG FHIT, N HFICT TRIT S T FHIT VS, /BT 972

VINET wIeEE 9 18T 17

According to Section 6, the Upazilla Parishad shall be composed of

a Chairman, two Vice Chairman, of which one shall be female, Chairman

of the respective Union, Mayor of the respective Pourashava and

respective members of the reserved seats of female members, who are

elected representatives elected under the respective statutes.

Section 6 is quoted below:

“& | AFFCET AIN I1-(S) 9 WITevT [TV wNTE VIl
TIfSorer TN Borcerer afa9e fFe 23T, FUT s-
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(F) =TI

() 7o~ OIF BTN, FIRIF V¥ GIFer  NIZeT
2ICI;

(7))  THCEETIN GRS Kooyt [SIv¥y  AfFIens
hes;

() CoACSTeTIF GTFISS FAcoi<p CAFTS!, Jfe NeH, 97
CNHF T FNHFSICT CNHCIF TS 2Nemvmra Gfes ;5 9Ie
(B8) SH-IF (8) NI FJH=FS NIFe~T NIZeT FAF=rorel |
(D To-5171 () @ SHERS TN & SITH CGHITIIITY

NS5 BN~ o<k @S CSIGIF SIfeThI TOOG cSIGTHCTT
qIFl H96 NN Fos [FGlae INH, BV @ A@[GcS
CAN=IN IITCCT VTN FHIFHF ([0S I I+ |/

(\2) IV CACETTIT AFTFIeeF LSINH A7 IR CHATITS!
IIfesr 2ZTIF FIFeA SEKIF (S) G9F 7 () <@ () 497

& Solcererl AfFICcaT Ty Nf<FCI 7 972 GBFHA TG
1 Nf<sceT & Gocererr AT AICHT CINS! FH TICFT 7

(8) JTor=s Cocerel/s  «GEplpe ST AFIT g%
cHIFITS!, AT Ve, Q9F CNIG FYIT G- TFT IV

VLRGP NI, NoAF FHI S N  JlerF  BiFRre,
NiZeTices ey FAEe /NPT, WRIFT TS ToceeliS
GFIFITE ISIFFw AFIE 8 cMFITSl, Jer /eE, 9F
TIPS NIFTCT NIReT! 777 I PISFTT FoP SIRCHT

V&7 B2CS [FF16® 23cT8

©CT WS /ICF (W, 92 HFHIF IV B IV TZETcE
SycTfAFS W JROO  WiCw  TFIHE [NSicw a9
S g<HEIFeE IS FFECT 1

IRGT 8 GF THA-LIFF NI FLH S NIFw FRT [FGIFHeaT
cTE, o TG FeUIT S NTF GI2 & S NCHF

I 7K T, ST CIITH Y FRT I ATHFTCS TICT
G [ T& SN NCHCPT PN I, SCIT BIICHF ST
HECS TICT |

(@) Sor-g1=r (3) a9 = Tocen dAfFIn afPe 22T
T TRIF NHCCTT NCHT Aod CANFTIS! [5IT BSFF

FfFFT VDS IJIFT PIFC SHcereT AIFICHT ATIS! [

DIV W ST RECHA-4I1F (8) @ SRS WP LRI Bl
TSy QoI 7 GIe 9T FIFe [[EgNIT Soceer A9
NFCHNT CITS) FH TICT T
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(Y) ST (3)- 97 7@ () 3 (V)-co TR Tghes 9T
W WEHIw AfF¥ens FAweu [R97eT [F5ce 23FTeT
Il ey BT 4

IR 8 AFS HfFFeHE (WIG FEICHEE (A@%) IGIew
oI ¥IgeaT Foa ST Beg I3cET 992 Oy
TEINE T SIKCNT PN ZICE N PINCS I T2
TN NE ©F7 =Sy I OSIF (T IR SIR 9T AT

Fiacs 3 1]”

In addition, Parishad shall have its own fund ‘“&<%=1” [Section 35], it
is empowered to prepare and approve its own budget [Section 38], has
power to maintain its own accounts [Section 39], it is subject to audit by
the audit authority [Section 40], subject to approval of the government it
is empowered to impose/realise tax for the local purpose [Sections 44,
45, 46, 47, 48, 49 of the Ain, 1998]. Parishad is also empowered to
employ its own officers and staffs subject to the approval of the
government [Section 34]. The government, however, has power under
Sections 50, 51, 52 and 53 to supervision, direction and control, if be
needed, but subject to the context as specified therein.

Considering the above criterions being possessed by the Upazilla
Parishad, we have no manner of doubt to find that Upazilla Parishad
constituted /established under the Act No. 24 of 1998 is a “Local
Government” within the meaning of Article 59 read with Article 152(1)
of the Constitution, to be run by the elected representatives who are to
discharge their respective functions as enumerated in Article 59 read with
Article 60 of the Constitution and subject to the Acts of Parliament.

In the light of Articles 59 and 60 of the Constitution we have
meticulously examined the respective provisions as contained in the Act

No.24 of 1998, whereform it clearly transpired that Upazilla Parishad is
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being governed by the elected representatives led by the Chairman, who
exercises its executive power (Section 26 of the Ain) over all matters
including administration and finance, as prescribed under the said Ain.

However, vide Section 24 of the Ain the government with the
consent of the Parishad is empowered to transfer the concerned officers
and staffs under the management and control of the Parishad. Vide the 3™
Schedule of the Ain and pursuant to Section 24 the UNOs and his
subservient employees under the Ministry of Establishment have been
made transferable to Upazilla Parishads.

At this juncture, the learned Additional Attorney General drawing
attention to Section 65 of the Ain submits that the government is
empowered to confer all or any of the powers under this Ain to any
person or authority by publication in gazette. Accordingly, he submits that
UNO as being the representative of the government at the Upazilla level
discharges his duties and functions as CEO for providing secretarial
services to the Upazilla Parishad and is not exercising the powers of the
Chairman of the Upazilla Parishad. Hence, Section 33 (as amended vide
Act No.21 of 2011) does not come in conflict with Articles 7, 11, 59 and
60 or the scheme of the Ain, 1998.

As has been observed earlier, keeping the object of Article 59 of
the Constitution in mind Act No. 24 of 1998 has been promulgated by the
Parliament by giving clear perspective of the powers to be exercised and
functions to be discharged by the Upazilla Parishad, an institution
composed of elected representatives. At the same time, the Parliament
vide the respective provisions of law, like Sections 24/65 of the Ain,

1998, has empowered the government to transfer government officials
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under the management and control of the Upazilla Parishads along with
all or any of the powers under this Ain, 1998 by publication in gazette . It
is to be remembered that conferring such power to the government
officials under the Ain, 1998 cannot be in conflict with Article 59 read
with Article 60 of the Constitution, since Acts of Parliament emanating
from Article 59 is subject to the Constitution [Article 59(2) of the
Constitution].

Prior to amendment of Section 33 vide Act No. 21 of 1998, said
section of the Ain 1998 had provided that —

“ow | AfFFcET FBT - Seicerer 518 RIS dffevee s
FoT TICcIv «9I2 FSfv ofFIvecs i<t IFIITs Qi
I 1”7

In the light of the said provision of law the government
subsequently framed Rules namely ¢ Sotem ~REwe (RGN IRIARA)
fafesteTr, 20507 in exercise of power as provided under Section 63 of the
Ain, 1998, published in gazette on 15.02.2010 (Annexure-C to Writ
Petition N0.9593 of 2020) narrating the respective duties and functions,
which are secretarial in nature. Keeping in view of Section 33, as it then
was, the Local Government Division, Ministry of LGRD vide Memo
No "=f7/871-3/f-8/2005/582% dated 17.06.2010 (Annexure-B to Writ
Petition N0.9593 of 2020) had prescribed respective Charter of Duties of
the UNOs to be provided to the respective Upazilla Parishads.

At this juncture, Section 33 has undergone an amendment vide
Act No.21 of 2011 introducing the UNOs as the Chief Executive Officer
“q47 R wfFIR” with powers of administering all administrative and

financial related matters, but without making then accountable to the
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Upazilla Parishads, which is under challenge being allegedly in conflict
with Articles 59 and 60 of the Constitution.

Impugned Section 33 of the Ain, 1998 (as amended vide Act No. 21
of 2011) runs as under:

“ow | WfFFCET JU [ FNEOT -(5) TECerery VIR W
AfFeTrs I FF1G PNl 2Zcq a2 ol =fFIwes o<
IS KT PIFCI |

(3) R P ek, SIkE e Sfonmy g3 [ am AdRe wmay
PRI e JIU 718 FAE] T P

Admittedly, the UNOs are the high ranking government officers at

Upazilla level being transferred to Upazilla Parishads by the government
under Section 24 of the Ain, 1998 in order to assist the Upazilla
Parishads while dealing with the administration and implementation of
the development work, who also works as a bridge in between the
government and Upazilla Parishads making correspondences in between;
they are appointed and are being governed by the terms and conditions of
service of the Republic and receive salary from the government
exchequers; their ACR (Annual Confidential Reports) so far their
performance in the respective Upazilla Parishads are concerned are also
being prepared by the authority concerned of the government. In other
words, UNOs are independent government entity placed in the respective
Upazilla Parishads to provide administrative assistance only.

Vide the impugned amendment of Section 33, the UNOs have
now been designated as the “Chief Executive Officer” in place of the
word ‘963" i.e., “Secretary”’; thus, comes in conflict with Section 26(2)
of the Ain,1998, which provides as follows.

“Qu | IS VST /-
(D)
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Further, the Parliament while making amendment of Section 33 has
given the UNOs to administer all administrative and financial powers

of the Upazilla Parishads without making them accountable to the said

Parishad led by the Chairmen, who are the epitome of all powers in the
respective Upazilla Parishads as being the elected representatives of the
people for the respective administrative unit. Consequently, a parallel
administration has come into effect under the Ain, 1998. Resultantly, the
elected representatives have no control over the UNOs nor they have any
role to play in regulating the activities of the UNOs should they failed to
discharge their duties as the CEOs of the Upazilla Parishads.

As a result, Section 33, as amended vide Act No. 21 of 2011,
comes in direct conflict with Articles 59 and 60 of the Constitution as
well as it goes to violate the overall scheme of the Upazilla Parishad Ain,
1998. Hence, it is void in terms of Article 7(2) of the Constitution.

As to the 2™ part of the Rule Nisi, the petitioners have challenged
the actions of the respondents in formation of different committees in
respect of the activities in connection with the Upazilla Parishads
allegedly in violation of Sections 4 and 29 of the Ain, 1998 as well as
Articles 7(1) and 59(1) of the Constitution; also, in derogation of the
notification dated 17.06.2010 (Annexure-B) containing the respective
Charter of Duties of the government officials of the respective
departments transferred by the government to Upazilla Parishads under
Section 24 of the Ain, 1998 and Memo dated 14.10.2015 (Annexure-D)

issued by the Cabinet Division with regard to the payment of salaries of

[Emphasis
given]
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the government officials transferred to Upazilla Parishads under Section
24 from the fund “®2R=" being provided by the government in the
Upazilla Parishads and also, by nominating the UNOs as Chairmen and
the Upazilla Chairmen as Advisors to the said committees in violation of
Section 26 of the Ain.

In support of the said assertions Mr. Ajmalul Hossain, the learned
Senior Advocate submits that after the amendment of the Ain, 1998 in 2011,
under the 3 Schedule the government had transferred 17 (seventeen) departments
under 12 (twelve) different ministries of the government to the Upazilla
Parishads with all staffs and respective duties. In this regard he submits
that the Cabinet Division vide Memo No0.04.00.0000. 512.82.048.14.402
dated 14.10.2015 issued guidelines to all the concerned Ministries about
how the deputed officers and staffs would be paid with direction upon
those Ministries to take necessary steps to that effect immediately.
Unfortunately, till date said memo has not been implemented by the
respondents concerned.

In this regard he further submits that the actions of the respondents
with regard to formation of the respective committees have directly
negated the mandates of Article 7(1) and 59(1) of the Constitution as the
elected representatives have not been entrusted with the functions falling
under Rule 14(1) of the Rules, 2010 as well as SRO No.=™1R/8%-3/H-
8/R005/58%3 dated 17.06.2010 (Annexure-B) and Memo No.
04.00.0000.512.82.048.14.402 dated 14.10.2015 (Annexure-D) issued by
the Cabinet Division, rather the UNOs have been entrusted with the same
who are merely officers in the service of the Republic and not elected

entities. Consequently, under the garb of performing administrative
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functions, the unelected entities will continue to abuse the system in total
frustration of the rights of the people of this country.

In reply, Mr. Mohammad Mehedi Hasan Chowdhury, the learned
Additional Attorney General submits that “Administering Various
Development Initiatives to Achieve the Goal of the Government” is
incorporated in the retained and regulatory functions of the government
which are beyond the periphery of the Upazilla Parishads, as depicted in
Memo No.1422. In this regard, he emphatically contends that it is the sole
jurisdictional capacity of the government to prepare policy and
mechanism and constitute committees to implement those government
financed development initiatives. Accordingly, he submits that assigning
the UNOs as the Chairmen of those committees, which are outside the
scope of work of the Parishad are not breach of the Ain, 1998 and/or the
Rules so have been framed thereunder or any of the provisions of the
Constitution.

No doubt, vide Section 26(2), as quoted above, executive power of
the Upazilla Parishad is exercised by the Chairman, Vice Chairman,
member or any other officers being empowered to that effect. Section
29(1), however, provides power to Parishad to appoint required number of
committees in order to assist the Parishad subject to condition that the
Chairman of the Upazilla Parishad cannot be the President of the
permanent committees; sub-section (2) prescribes the concerned subject
maters on which permanent committees may be constituted. Section 29(3)
provides that concerned UNO shall be the Member Secretary of the said
Committee. Section 29(4) empowers to co-opt any person as the member

of the committee being an expert to the related subject matter and Section
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29(5) states that the said co-opt member and the Member Secretary shall
have no voting right.

In this regard, the categorical assertion of the respondent-
government is that administering various development initiatives to
achieve the goal of the government is incorporated in the retained
regulatory functions of the government, which is beyond the domain of
the Upazilla Parishads. Moreover, considering the requirement the
government prepares policy and mechanism. In order to implement those
government financed development initiatives respective committees are
constituted led by the UNO as its Chairman, and that those regulatory
functions are being implemented from the government fund.

On the face of the said assertions, the petitioners have failed to
show from documents that respective committees, as have been referred
to in Annexures-F series to writ petition N0.9593 of 2020 are the product
of Section 29 of the Ain and that those committees led by the UNO as its
Chairman are using fund ‘&%= of the Upazilla Parishads. In the absence
of any such documents the averments of the petitioners so made to that
effect have no leg to stand.

Last but no the least, the claim of the petitioners is that the UNOs,
by usurping powers frequently use the terminology “Eeitewl =" in
their correspondences in place of “®siterl “ffam” (Annexure-G series to
Writ Petition N0.9593 of 2020) in violation of Section 26(3) of the Ain.

Section 26(3) of the Ain, 1998 provides as follows:
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In response to the said claim the contention of the respondents-
government is that there is no scope for using “Office of the Upazila
Narbahi Officer” in the letter head or in the meeting of the Upazila
Parishad or matters related to the Parishad. The Local Government
Division in this connection had circulated Memo No.429 dated
06.02.2012 bearing instructions to that effect which is being followed
accordingly ,for, a UNO is liable to the Parishad for activities pertinent
to the Upazilla Parishad.

The respondents government having conceded to the assertion of
the petitioners that use of the terminology ‘®=teeT =" instead of
“TofrereTl Afam” in the letter head of the UNO is a violation of law and to
that effect the authority concerned of the respondents-government having
issued Memo No.429 dated 06.02.2012 providing instructions to be
followed by the UNOs in the respective Upzilla Parishad hence, it is
redundant to make detailed observations and findings to that effect.

In view of the facts and circumstances of the case and the
observations and findings so made above both the Rules in connection
with Writ Petition Nos. 9593 and 9886 both of 2020 are made absolute in
part with the following decisions:

1. Upazilla Parishads constituted/established under Act No. 24 of

1998 is a Local Government within the meaning of Article 59
read with Article 152(1) of the Constitution,

2. Vide the impugned amendment of Section 33 of the Ain, 1993 the

Parliament has given the UNOs to administer all administrative
and financial powers of the Upazilla Parishads without making

them accountable to the respective Upazilla Parishad, which is
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composed of the elected representatives and is the product of
Articles 59 and 60 of the Constitution, hence, comes in direct
conflict with Articles 59 and 60 of the Constitution as well as the
overall scheme of the Ain, 1998. Accordingly, Section 33(as
amended vide Act No. 21 of 2011) is void in view of Article 7(2)
of the Constitution;

Formation of the respective committees led by the UNOs as its
President is to implement government financed development
initiatives with government funds, not with the funds “©25a" of
Upazilla Parishads and also, those being not the respective
committees under Section 29 of the Ain, 1998 hence, assertions
of the petitioners to that effect fails; and

Use of the terminology “@=cem &P by the UNOs in their
correspondences in place of “E=cermn 7T (Annexure-G series)

being in violation of Section 26(3) of the Ain, is hereby declared

to have been done without lawful authority and hence, is of no

legal effect.

There will be no order as to costs.

Communicate the judgment and order to the respondents concerned

at once.

Ahmed Sohel, J:

Montu. B.O

I agree.



