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Farah Mahbub, J: 

         Since common question of laws and facts are involved in both the 

writ petitions as such,  those have been heard together and are being disposed 

of by this single judgment.  

On the assertion of making Upazilla Nirbahi Officer (in short, 

UNO) as the Chief Executive Officer (in short, the CEO) of the Upazilla 

Parishad, who shall provide secretarial assistance  to the said Parishad 

vide Section 33(1) of the Upazilla Parishad Ain,1998 (as amended vide 

Act No.21 of 2011) (in short, the Ain, 1998) along with powers to execute 

the respective decisions of the Parishad including the powers to deal with 

financial matters and also, to perform all other functions as prescribed 

under the respective Rules so have been framed thereunder as the CEO of 

the Parishad vide Section 33(2) of the said Ain, the petitioners who are the 

elected representatives of different Upazilla Parishads of Bangladesh as 

being the Chairman and Vice Chairman respectively being aggrieved  
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have challenged the vires of Section 33 in its  entirety (as amended vide 

Act No.21of 2011) published in gazette on 01.12.2011 [Annexure-A1 to  

Writ Petition No. 9593 of 2020] on the count that said provision is ultra 

vires Articles 7, 11, 27, 31, 59 and  60 of  the Constitution of the People’s 

Republic of Bangladesh (in short, the Constitution) as well as is violative 

of the overall scheme of  the Upazilla Parishad  Ain, 1998 (Act No. 24 of 

1998); as such, void in terms of Article 7(2) of the Constitution.  

  The petitioners have also challenged the use of the terminology 

ÓDc‡Rjv cÖkvmbÓ by the UNO instead of  “Ef−Sm¡ f¢loc” while making 

official correspondences as well as in the official functions (Annexure–G 

series to Writ Petition No. 9593of 2020) hence , is volative of Articles 

7(1) and 59(1) of the Constitution.  

The petitioners have further challenged formation of different 

committees in connection with the activities of the respective Upazilla 

Parishad as being  violative of Sections 4 and 29 of the Ain of 1998 as 

well as Articles 7(1) and 59(1) of the Constitution and also, SRO 

No.Øq¡p¢h/Ef-2/¢p-4/2009/1422 dated 17.06.2010 issued by the Ministry of 

Local Government, Rural Development and Co-operatives (in short, 

LGRD) (Annexure-B to Writ Petition No. 9593 of 2020) and Memo 

No.04.00.0000.512.82.048.14.402 dated 14.10.2015 (Annexure-D to Writ 

Petition No.9593 of 2020) and thereby causing obstruction to the elected 

representatives  of the Upazilla  Parishads in performing their respective 

functions by nominating the UNOs as Chairman and making the Upazilla 

Chairmen as Advisors to the said committees of the Upazilla Parishads in 

violation  of Section 26 of the said Ain, 1998.  
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Having found prima facie substance to the above contentions of the 

respective petitioners present Rules Nisi had been issued by this Court 

with interim direction upon the respondent Nos.1-4 to take necessary 

steps towards implementing the respective provisions as provided in 

S.R.O. No.Øq¡p¢h/Ef-2/¢p-4/2009/1422 dated 17.06.2010 (Annexure-B to  

Writ Petition No.9593 of 2020) as well as “Ef−Sm¡ f¢loc (L¡kÑœ²j h¡p¹h¡ue) 

¢h¢dj¡m¡, 2010”, as amended vide SRO No.323-Ain/2010 dated 19.09.2010 

(Annexure-C-1 to Writ Petition No.9593 of 2020) by the UNOs and other 

functionaries immediately. In default, the respondents Nos.1-2 were at 

liberty to take appropriate step(s) against the wrongdoers but in 

accordance with law.  

          Respondent No.2 was further directed to issue a circular mentioning 

the above order of this Court towards implementing  the circular and the 

Rules by transmitting it to all the concerned UNOs and Upazilla Parishad 

Chairmen across the country for compliance within a prescribed period.  

In view of the statements so made in the instant writ petitions the  

categorical contentions of the petitioners so far vires of Section 33 of the 

Ain, 1998 is concerned are that the UNOs are not the elected 

representatives of any local government administrative unit like the 

members of the Upazilla Parishads, nor are they employed by the Upazilla 

Parishads to have the terms  and conditions of their respective services to 

be governed by the “Ef−Sm¡ f¢loc Kg©Pvix (PvKzix) wewagvjv, 2010 (in short, the 

Rules, 2010). As a result, the elected representatives have virtually no 

control over the UNOs nor have any role to play in controlling the 

activities of the UNOs should they fail to discharge their respective duties 

as the CEOs and Secretaries of the Upazilla Parishads respectively as per 
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the directions of the Upazilla Parishads.  Consequently, the UNOs are, in 

fact, directly controlling the affairs of the Upazilla Parishads including the 

affairs involving implementation of the decisions of the Upazilla 

Parishads as well as the financial expenditures as per their whims  and 

dictations of their superior authorities in the administration which 

resultantly renders the whole system of Local Government and the 

mandates of Articles 7(1) and 59(1) of the Constitution meaningless and 

ineffective.  

In support of the said contentions Mr. Ajmalul Hossain, K.C, the 

learned Senior Advocate with Mr. Hassan M.S. Azim, the learned 

Advocate appearing for the petitioners in Writ Petition No. 9593 of 2020 

along with Mr. Md. Minhaduzzaman Leeton, the petitioner appearing in 

person in writ petition No.9886 of 2020 at the very outset drawing 

attention to Articles 59 and 60 read with Articles 7 and 11 of the 

Constitution as well as the preamble  to Act No. 24 of 1998 along with 

Sections 3, 4, 5 and 6 of the said Ain submits that “Local Government” in 

every administrative unit of the Republic shall be entrusted to the bodies 

composed of persons elected in accordance with law [Article 59(1) of the 

Constitution] who shall, subject to the Constitution and any other law, 

perform within the appropriate administrative unit such functions as shall 

be prescribed by law  relating to administration and the  work of public 

offices, maintenance  of public order, preparation and implementation of 

plans relating to public services and economic development [Article 59(2) 

of the Constitution]. 

Vide Article 60 of the Constitution, he submits, the Legislature by 

promulgating respective laws shall confer power upon the local 
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government bodies to give full effect to Article 59 including the power to 

impose taxes for local purpose, to prepare their budgets and to maintain 

funds. In other words, he goes to contend, in every “administrative unit” 

as defined in Article 152(1) of the Constitution the Local Government 

shall be entrusted to bodies composed of persons who are elected in 

accordance with law and shall be performing functions relating to 

administration, work of public offices, maintaining law and order etc, 

including financial matters like imposing taxes for local purposes, prepare 

budgets and to maintain funds. Accordingly, he submits that vide Section 

4 of the Ain since Upazillas have been designated as ‘administrative unit’ 

for the purpose of Article 59 read with Article 152(1) of the Constitution 

hence, there can be no doubt to say that Upazilla Parishad is a “Local 

Government”.  Consequently, he submits that Article 59 read with Article 

60 of the Constitution will come into play. In that view of the matter, he 

goes to argue, vide Act No.21 of 2011 terming the UNO, who is 

admittedly a government officer, posted to the Upazilla administration as 

the CEO of the Upazilla Parishads entrusted with the power to provide 

secretarial assistance along with the power to implement the decisions of 

the Parishad including finance and other matters as prescribed under the 

Rules so  framed hereunder, is in direct conflict with Article 59 read with 

Article 60 of the Constitution since they are not elected representatives of 

the local government administrative unit.  

Secondly, he submits that UNOs are not employed by Upazilla 

Parishads hence, they are not regulated by the terms and conditions of 

“Dc‡Rjv cwil` Kg©Pvix (PvKzix) wewagvjv, 2010Ó, as framed by the government 

under Section 63 of the Ain, 1998, nor the UNOs have been made 
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accountable to Upazilla Parishads under the Ain, 1998 and or the Rules so 

framed thereunder. Resultantly, Upazilla Parishads have no control over 

the functions of the UNOs should they fail to discharge their respective 

duties as CEOs or Secretaries of the Upazilla Parishads while 

implementing the decisions and/or directions of the Upazilla Parishads. 

Accordingly, he goes to argue that by making amendment to Section 33 

vide Act No. 21 of 2011 the Legislature has placed the UNOs in the 

control of administration as well as finance of Upazilla Parishads by 

terming him as the CEO, which is in flagrant violation of Articles 59 and 

60 of the Constitution. Hence, it is void in its entirety under Article 7(2) 

read with Articles 11, 27 and 31 of the Constitution. 

 Lastly, he submits that the Constitution of the People’s Republic of 

Bangladesh enshrines the doctrine of separation of powers; as such, the 

separation of powers between the elected representatives of the people in 

the Upazila Parishad and the public officers namely, the UNOs and other 

public officers working in the Parishads must be maintained in order to 

ensure that there is no overlap in the respective functions of the Chairman, 

as the head of the Parishad who together with the other elected members 

are the repository of all powers of the Republic and the UNOs, whose 

functions are subservient in nature to the elected representatives of the 

people. Accordingly, he submits that since Section 33 of the Ain, 1998 

comes in direct conflict with the concept of separation of powers hence, it 

is liable to be struck down for being violative of the overall scheme of the 

Ain, 1998.  

Conversely, Mr. Mohammad Mehedi Hasan Chowdhury, the 

learned Additional Attorney General appearing for the respondents-
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government by filing affidavit-in-opposition as well as supplementary 

affidavit to the affidavit-in-opposition on behalf of the respondent No.2 

submits that in order to understand the true purport of Section 33 of the 

Ain, 1998 it is required to be read conjunctively with Section 26 along 

with Sections 35-44 of the Ain, 1998, only then it will be apparent that 

Upazilla Parishad is enjoined with all powers to execute respective 

functions under the Parishad and that the Chairman of the Upazilla 

Parishad is invested with all the executive powers of the Parishad 

including the power of management and control over the institution or 

work transferred  by the government (Section 24); even, the committees 

constituted  under Section 29 are run by the elected members of the 

Upazilla Parishads in order to look over the matters as prescribed therein; 

the officers and employees are also  appointed  by the Upazilla Parishads 

(Section 34). Moreover, vide Sections 36, 38, 39 and 40 all financial 

related matters like funds, accounts, audit, even tax are being regulated 

under the disposition of the Parishad made by the Chairman, as per the 

respective Rules so framed thereunder, not the UNOs. 

He further submits that UNO is not a member of the Upazilla 

Parishad, he performs the responsibility of the CEO and provides 

secretarial assistance to the Parishad. He places all files and papers of the 

transformed departments to the Chairman for his approval. Without the 

consent of the Chairman he is unable to implement any programme 

whatsoever linked to the Parishad or spend money from the fund of the 

Parishad. Rather, from the Ain, 1998 and the Rules so have been framed 

thereunder, he submits, it is apparent that the Chairman of the Parishad is 

the approving authority of all the administrative and financial matters 
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linked to the Parished and have depicted the secretarial role of UNOs as 

the CEO. Hence, he goes to argue that it cannot be said that Section 33, as 

amended vide Act No.21 of 2011, has violated Articles 59 and 60 of the 

Constitution. As such, he submits that question of being void under 

Article 7(2) of the Constitution dose not arise at all. 

          Article 7(2) of the Constitution declares the supremacy of the 

Constitution as the solemn expression of the will of the people. Our 

Constitution further declares that if any other  law  comes in conflict with 

this Constitution  i.e., with any provision as contained in this Constitution, 

that other law to the extent of inconsistency, shall be void. 

       Article 7(2) of the Constitution is accordingly quoted below: 

“7.(2) This Constitution is, as the solemn expression of the will of 
the people, the supreme law of the Republic, and if any other law 
is inconsistent with this Constitution that other law shall, to the 
extent of the inconsistency, be void.” 

 

     Article 11 of the Constitution, as embodied in Part II of the 

Constitution is one  of the fundamental  principles of state policies, which 

stipulates that the Republic shall be a democracy in which, amongst 

others, effective participation by the people through their elected  

representatives in administration at all level shall be ensured. In this 

connection it is also to be remembered that vide  Article 8(2) of the 

Constitution though the Principles (Articles 8-25) which have been set out 

in Part II of the Constitution are not judicially enforceable, but  those are 

fundamental to the governance of Bangladesh, shall be applied by the 

State during the making of laws and shall be a guide while making 

interpretation of  the Constitution.  

Articles 11 and 8(2) of the Constitution are accordingly quoted as 

under: 
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“11. The Republic shall be a democracy in which fundamental human 

rights and freedoms and respect for the dignity and worth of the human 
person shall be guaranteed 1[* * *] 2[, and in which effective participation 
by the people through their elected representatives in administration at 
all levels shall be ensured]. 
 
8(2) The principles set out in this Part shall be fundamental to the 
governance of Bangladesh, shall be applied by the State in the making 
of laws, shall be a guide to the interpretation of the Constitution and of 
the other laws of Bangladesh, and shall form the basis of the work of 

the State and of its citizens, but shall not be judicially enforceable.” 

 

Keeping in view of the above quoted provisions of the Constitution 

now, let us have a look at Articles 59 and 60 of the Constitution, the only 

two Articles, as contained in Chapter III of Part IV of the Constitution, 

which are quoted below: 

“59. (1) Local government in every administrative unit of the Republic 

shall be entrusted to bodies, composed of persons elected in 

accordance with law. 

(2) Everybody such as is referred to in clause (1) shall, subject to this 

Constitution and any other law, perform within the appropriate 

administrative unit such functions as shall be prescribed by Act of 

Parliament, which may include functions relating to – 

  (a) administration and the work of public officers; 

   (b) the maintenance of public order; 

(c) the preparation and implementation of plans relating to public 

services and economic development. 

60. For the purpose of giving full effect to the provisions of article 59 

Parliament shall, by law, confer powers on the local government bodies 

referred to in that article, including power to impose taxes for local 

purposes, to prepare their budgets and to maintain funds.]”  

 

           Article 59 of our Constitution has introduced the scheme of “Local 

Government” as an institution in every  “administrative unit”, as defined 

in Article 152(1) of the Constitution, which  shall be entrusted to bodies 

composed of persons elected in accordance will law. Such elected bodies, 

subject to this Constitution and any other law, shall perform such 

functions as are prescribed by the Acts of Parliament. Respective 

functions of the said elected bodies include matters related to 
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administration and the work of public offices, maintenance of public order 

and the preparation and implementation of plans in connection with public 

service and economic development. 

Article 60, however, provides that Parliament shall, by promulgation of 

law, confer power upon the said local government bodies including the 

power to impose taxes for local purposes, to prepare their budgets and to 

maintain funds, for the purpose of giving full effect to Article 59 of the 

Constitution. 

             In other words, vide Article 59 read with Article 60 of the 

Constitution, a corollary to Article 59 and are judicially enforceable, as 

has been observed by our Appellate Division in Kudrat-E-Elahi  Panir  -

Vs- Bangladesh reported in 44DLR (AD) (1992)- 319 at para-27, and 

Article 152(1) of the Constitution the “Local Government” in every  

administrative unit i.e., either in a district or in any other area specifically 

designated by law, shall be entrusted to bodies composed of persons 

elected in accordance with law, who shall perform functions, as designated by 

the respective statutes  including the power  to impose taxes for local 

purpose, to prepare their budgets and to maintain funds. Thus, it is 

apparent that financial related matters, amongst others, of the respective 

administrative unit is one of the functions of the “Local Government” 

composed of the elected representatives of the people. 

       The next question which now arises for consideration is whether 

Upazilla Parishad constituted under the Act No.24 of 1991 is a “Local 

Government” within the meaning of Article 59 of the Constitution. 

  While resolving the issue, amongst others, whether Upazilla 

Parishad  established by Order  No.59 of 1982, as it stood amended by 
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Ordinance No.33 of 1983, is a Local Government the Appellate Division 

has categorically observed in Kudrat-E-Elahi  Panir  -Vs- Bangladesh 

(Supra) at para-41(ii), inter-alia,  

“For an Institution to be a Local Government under the 

Constitution, two requirements are to be fulfilled. One is that a 

Local Government is constituted in an “administrative unit”, and 

the other is that the Local Government is entrusted to a body 

composed of elected persons”. 

Ultimately, the apex Court found in Panir’s Case at para 108 that it 

was not a local government on the contention that- 

“... as the Upazila which is admittedly not a district has not been 

designated as an ‘administrative unit’ by law for the purpose of 

Article 59. Upazila being not an administrative unit within the 

meaning of Article 152(1) of the Constitution it is not a local 

Government under Article 59 of the Constitution. The designation 

as an administrative unit is a constitutional requirement and 

without such designation the Upazila cannot assume the character, 

nature and function of a local Government under the Constitution. 

...”  

Act No.24 of 1998 has been promulgated by the Parliament with 

the object “−k−qa¥ pw¢hd¡−el 59 Ae¤−µRc Ae¤p¡−l ¢ehÑ¡¢Qa fË¢a¢e¢dN−Zl pjeÄ−u Ef−Sm¡ 

f¢loc e¡jL Øq¡e£u n¡pe pwœ²¡¿¹ fË¢aù¡e Øq¡fe Hhw Be¤o¢‰L ¢hou¡¢c pÇf−LÑ ¢hd¡e Ll¡ 

mgxPxb J fË−u¡Se£uz”  

 Vide  Section 3 of the Ain, 1998 all Thanas  as inscribed in the 3
rd

 

column  of  the 1
st
  Schedule of the said Ain has been designated as 

Upazilla and all Upazillas, as described under Section 3 has  been 

identified as “administrative unit” as defined in Article 152(1) read with 

Article 59 of the Constitution.  

Sections 3 and 4 of the said Ain, 1998 run as under: 



 13

“3| Dc‡Rjv †NvlYv|- (1) GZØviv cÖ_‡g Zdwm‡ji Z…Zxq 

Kjv‡g DwõwLZ cÖ‡Z¨K _vbvi GjvKv‡K D³ Kjv‡g E−õ¢Ma bv‡gi 

Dc‡Rjv †NvlYv Kiv nBj|  

(2) GB AvBb ejer nBevi ci miKvi, miKvix †M‡R‡U 

cÖÁvc‡bi gva¨‡g †Kvb wbw`©ó GjvKv mgš^‡q byZb Dc‡Rjv 

†NvlYv Kwi‡Z cvwi‡e|  

4| Dc‡Rjv‡K cÖkvmwbK GKvsk †NvlYv|- aviv 3 Gi Aax‡b 

†NvwlZ cÖ‡Z¨KwU Dc‡Rjv‡K, msweav‡bi 152(1) Aby‡”Q‡`i mwnZ 

cwVZe¨ 59 Aby‡”Q‡`i D‡Ïk¨ f§lZL−Òf, GZØviv fÐS¡a−¿»l cÖkvmwbK 

GKvsk ewjqv †NvlYv Kiv nBj z”  

Upazilla Parishad, constituted under Section 5, is a body corporate 

with perpetual succession, it shall have common seal and subject to the 

provisions of this Ain and the Rules so framed thereunder it has the right 

to acquire, hold and dispose of properties (Section 41). It also has the 

right to sue or be sued in the name of the Parishad [Section 66 of the Ain]. 

          Section 5 is accordingly quoted below:  

“5| Dc‡Rjv cwil` ’̄vcb|- (1) GB AvBb ejer nBevi 

ci, hZkxNª m¤¢e, cÖ‡Z¨K Dc‡Rjvq GB AvB‡bi weavb 

Abyhvqx GKwU Dc‡Rjv cwil` ’̄vwcZ nB‡e|  

(2) cwil` GKwU mswewae× ms ’̄v nB‡e Ges Bnvi ’̄vqx 

avivevwnKZv I GKwU mvaviY mxj‡gvni _vwK‡e Ges GB 

AvBb I wewa mv‡c‡¶, Bnvi ’̄vei I A ’̄vei Dfq cÖKvi pÇf¢š 

AR©b Kivi, AwaKv‡i ivLvi I qÙ¹¡¿¹l Kivi ¶gZv _vwK‡e Ges 

Bnvi bv‡g Bnv gvgjv `v‡qi Kwi‡Z cvwi‡e ev Bnvi wei“‡× 

gvgjv `v‡qi Kiv hvB‡e|” 

 According to Section 6, the Upazilla Parishad shall be composed of 

a Chairman, two Vice Chairman, of which one shall be female, Chairman 

of the respective Union, Mayor of the respective Pourashava and 

respective members of the reserved seats of female members,  who are 

elected representatives elected under the respective statutes.  

 Section 6 is quoted below:  

“6| cwil‡`i MVb|-(1) G AvB‡bi weavb Abyhvqx wbæewY©Z 

e¨w³MY mgš̂‡q Dc‡Rjv cwil` MwVZ nB‡e, h_v t-  
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(K) †Pqvig¨vb;  

(L) `yBRb fvBm †Pqvig¨vb, hvnvi g‡a¨ GKRb gwnjv 

nB‡eb;  

(M) Dc‡Rjvi GjvKvfz³ cÖ‡Z¨K BDwbqb cwil‡`i 

†Pqvig¨vb ev mvgwqKfv‡e †Pqvig¨vb wnmv‡e `vwqZ¡ cvjbKvix 

e¨w³;  

(N) Dc‡Rjvi GjvKvfz³ cÖ‡Z¨K †cŠimfv, hw` _v‡K, Gi 

†gqi ev mvgwqKfv‡e †gq‡ii `vwqZ¡ cvjbKvix e¨w³ ; Ges 

(O) Dc-aviv (4) Abyhvqx msiw¶Z Avm‡bi gwnjv m`m¨MY| 

(2) Dc-aviv (1) G DwõwLZ †Pqvig¨vb I fvBm †Pqvig¨vbMY 

wbe©vPb Kwgkb KZ…©K −cÖixZ †fvUvi ZvwjKvq A¿¹iÑ¤š² †fvUvi‡`i 

Øviv wbe©vPb Kwgkb KZ…©K wba©vwiZ mgq, ’̄vb I c×wZ‡Z 

†Mvcb e¨vj‡Ui gva¨‡g mivmwi wbe©vwPZ nB‡eb| 

 (3) †Kvb Dc‡Rjvi GjvK¡i¥š² BDwbqb cwil` Ges †cŠimfv 

evwZj nBevi Kvi‡Y Dcaviv (1) Gi `dv (M) I (N) Gi 

Aaxb Dc‡Rjv cwil‡`i m`m¨ _vwK‡eb bv Ges GBiƒc m`m¨ 

bv _vwK‡j D³ Dc‡Rjv cwil` MV‡bi ˆeaZv ¶zbœ nB‡e bv|  

(4) cÖ‡Z¨K Dc‡Rjvi GjvK¡i¥š² BDwbqb cwil` Ges 

†cŠimfv, hw` _v‡K, Gi †gvU msL¨vi GK-Z…Zxqvw‡ki mg 

msL¨K Avmb, AZtci msiw¶Z Avmb ewjqv DwõwLZ, 

gwnjv‡`i Rb¨ msiw¶Z _vwK‡e, hvnviv D³ Dc‡Rjvi 

GjvK¡i¥š² BDwbqb cwil` I †cŠimfv, hw` _v‡K, Gi 

msiw¶Z Avm‡bi gwnjv m`m¨ ev KvDwÝjiMY KZ…©K Zvnv‡`i 

ga¨ nB‡Z wbe©vwPZ nB‡ebt  

Z‡e kZ© _v‡K †h, GB avivq †Kvb wKQyB †Kvb gwnjv‡K 

msiw¶Z Avmb h¢qi¥Ña Avm‡b mivmwi wbe©vPb Kwievi 

AwaKvi‡K evwiZ Kwi‡e bv|  

e¨vL¨v t GB Dc-avivi Aaxb msiw¶Z Avm‡b msL¨v wba©vi‡Yi 

†¶‡Î, hw` D³ msL¨vi fMœvsk _v‡K Ges D³ fMœvsk A‡a©K 

ev Z`yaŸ© nq, Z‡e Dnv‡K cyY© msL¨v ewjqv MY¨Lwi‡Z nB‡e 

Ges hw` D³ fMœvsk A‡a©‡Ki Kg nq, Z‡e Dnv‡K D‡c¶v 

Kwi‡Z nB‡e| 

 (5) Dc-aviv (1) Gi Aaxb Dc‡Rjv cwil` MwVZ nBevi 

ci Dnvi Awa‡¶‡Îi g‡a¨ ea¥e †cŠvimfv wKsev BDwbqb 

cwil` MwVZ nBevi Kvi‡Y Dc‡Rjv cwil‡`i cieZx© wbe©vPb 

Abyôvb bv nIqv fkÑ¿¹ Dc-aviv (4) G DwõwLZ Bpe msL¨vi ‡Kvb 

cwieZ©b NwU‡e bv Ges GB Kvi‡Y we`¨gvb Dc‡Rjv cwil` 

MV‡bi ˆeaZv ¶zbœ nB‡e bv| 
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 (6) Dcaviv (1)- Gi `dv (L) I (M)-†Z DwõwLZ e¨w³ GB 

AvB‡bi Aaxb cwil‡`i m`m¨ wnmv‡e wbe©vwPZ nBqv‡Qb 

ewjqv MY¨ nB‡eb| 

 e¨vsL¨v t MwVZ cwil‡`i †gvU m`m¨‡`i (75%) cuPvËi 

kZvsk wbavi‡Yi †¶‡Î fMœvs‡ki D™¢e nB‡j Ges Zvnv 

`kwgK cuvP kZvs‡ki Kg nB‡j AMÖvn¨ Kwi‡Z nB‡e Ges 

`kwgK cuvP ïb¨ kZvsk ev Zvi †ekx nB‡j Zvnv GK MY¨ 

Kwi‡Z nB‡e|]” 

 

         In addition, Parishad shall have its own fund “ZnwejÓ [Section 35], it 

is empowered to prepare and approve its own budget [Section 38], has 

power to maintain its own accounts [Section 39], it is subject to audit by 

the audit authority [Section 40], subject to approval of the government it 

is empowered to impose/realise tax for the local purpose [Sections 44,   

45, 46, 47, 48, 49 of the Ain, 1998]. Parishad is also empowered to 

employ its own officers and staffs subject to the approval of the 

government [Section 34]. The government, however, has power under 

Sections 50, 51, 52 and 53 to supervision, direction and control, if be 

needed, but subject to the context as specified therein. 

            Considering the above criterions being possessed by the Upazilla 

Parishad, we have no manner of doubt to find that Upazilla Parishad 

constituted /established under the Act No. 24 of 1998 is a “Local 

Government” within the meaning of Article 59 read with Article 152(1) 

of the Constitution, to be run by the elected representatives who are to 

discharge their respective functions as enumerated in Article 59 read with 

Article 60 of the Constitution and subject to the Acts of Parliament.  

            In the light of Articles 59 and 60 of the Constitution we have 

meticulously examined the respective provisions as contained in the Act 

No.24 of 1998, whereform it clearly transpired that Upazilla Parishad is 
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being governed by the elected representatives led by the Chairman, who 

exercises its executive power (Section 26 of the Ain) over all matters 

including administration and finance, as prescribed under the said Ain. 

             However, vide Section 24 of the Ain the government with the 

consent of the Parishad is empowered to transfer the concerned officers 

and staffs under the management and control of the Parishad. Vide the 3
rd

 

Schedule of the Ain and pursuant to Section 24 the UNOs and his 

subservient employees under the Ministry of Establishment have been 

made transferable to Upazilla Parishads.  

           At this juncture, the learned Additional Attorney General drawing 

attention to Section 65 of the Ain submits that the government is 

empowered to confer all or any of the powers under  this Ain to any 

person or authority by publication in gazette. Accordingly, he submits that 

UNO as being  the representative of the  government at the  Upazilla level 

discharges his duties and functions as CEO for providing secretarial  

services to the Upazilla Parishad and is not  exercising  the powers of  the  

Chairman of  the Upazilla Parishad. Hence, Section 33 (as amended vide 

Act No.21 of 2011) does not come in conflict with Articles 7, 11, 59 and 

60 or the scheme of the Ain, 1998.  

As has been observed  earlier, keeping  the object  of Article 59 of 

the Constitution in mind Act No. 24 of 1998 has been promulgated by  the 

Parliament by  giving clear perspective of the powers to be exercised  and 

functions to be discharged by the Upazilla Parishad, an institution 

composed of  elected representatives. At the same time, the Parliament 

vide the respective provisions of law, like Sections 24/65 of the Ain, 

1998, has  empowered the government to  transfer  government officials 
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under the management and control of  the Upazilla Parishads along  with 

all or any of the powers under this Ain, 1998 by publication in gazette . It 

is to be remembered that conferring such power to the government 

officials under the Ain, 1998 cannot be in conflict with Article 59 read 

with Article 60 of the Constitution, since Acts of Parliament emanating 

from Article 59 is subject to the Constitution [Article 59(2) of the 

Constitution]. 

            Prior to amendment of Section 33 vide Act No. 21 of 1998, said 

section of the Ain 1998 had provided that – 

“33| cwil‡`i mwPe|- Dc‡Rjv wbe©vnx Awdmvi cwil‡`i 

mwPe nB‡eb Ges wZwb cwil`‡K mvwPweK mnvqZv cÖ̀ vb 

Kwi‡eb|” 

          In the light of the said provision of law the government 

subsequently framed Rules namely “ Dc‡Rjv cwil‡`i (Kvh©µg ev Í̄evqb) 

wewagvjv, 2010” in exercise of power as provided under Section 63 of the 

Ain, 1998, published in gazette on 15.02.2010 (Annexure-C to Writ 

Petition No.9593 of 2020)  narrating the respective  duties  and functions, 

which are secretarial in nature. Keeping in view of Section 33, as it then 

was, the Local Government Division, Ministry of LGRD vide  Memo 

No.Øq¡p¢h/Ef-2/¢p-4/2009/1422 dated 17.06.2010 (Annexure-B to Writ 

Petition No.9593 of 2020) had prescribed respective Charter of Duties of 

the UNOs to be provided to the  respective Upazilla Parishads. 

              At this juncture, Section 33 has undergone an amendment vide 

Act No.21 of 2011 introducing the UNOs as the Chief Executive Officer 

“gyL¨ wbev©nx AwdmviÓ with powers of administering all administrative and 

financial related matters, but without  making then accountable  to the 
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Upazilla Parishads, which is under challenge being allegedly in conflict 

with Articles 59 and 60 of the Constitution. 

      Impugned Section 33 of the Ain, 1998 (as amended vide Act No. 21 

of 2011) runs as under: 

“33| cwil‡`i j¤MÉ ¢eh¡Ñq£ LjÑLa¡Ñ -(1) Dc‡Rjv wbe©vnx Awdmvi 

cwil‡`i j¤MÉ ¢eh¡Ñq£ LjÑLa¡Ñ nB‡eb Ges wZwb cwil`‡K mvwPweK 

mnvqZv cÖ̀ vb Kwi‡eb| 

(2) f¢lo−cl ¢pÜ¡¿¹ h¡Ù¹h¡ue, B¢bÑL nªwMm¡ fË¢af¡me Hhw ¢h¢d à¡l¡ ¢edÑ¡¢la AeÉ¡eÉ 

L¡kÑ¡hm£ f¢lo−cl j§MÉ ¢eh¡Ñq£ LjÑLaÑ¡ pÇf¡ce L¢l−hez” 

 Admittedly, the UNOs are the high ranking government officers at 

Upazilla level being transferred to Upazilla Parishads by the government 

under Section 24 of the Ain, 1998  in order to assist the Upazilla 

Parishads while  dealing with the administration and implementation of 

the  development  work, who  also works as  a bridge in between the 

government and Upazilla Parishads making  correspondences  in between; 

they are appointed and are being governed  by the terms and conditions of 

service of the Republic and receive salary  from the government 

exchequers;  their ACR (Annual Confidential  Reports) so far their 

performance  in the respective Upazilla Parishads are concerned are  also 

being  prepared by  the  authority  concerned  of the government. In other 

words, UNOs are independent government entity placed in the respective 

Upazilla Parishads to provide administrative assistance only.  

           Vide the  impugned  amendment  of Section 33, the UNOs  have 

now  been  designated as  the “Chief Executive Officer” in place of the  

word “mwPeÓ i.e., “Secretary”; thus,  comes in conflict  with  Section 26(2) 

of the Ain,1998, which provides as follows. 

“26| wbe©vnx ¶gZv|-  
(1) ................................................ 
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(2)cwil‡`i wbe©vnx ¶gZv cwil‡`i ¢eLV qC−a ¶gZvcÖvß 
†Pqvig¨v‡bi, i¡Cp −Qu¡ljÉ¡e, pcpÉ h¡ AeÉ ®L¡e LjÑLaÑ¡l j¡dÉ−j fËk¤š² 
qC−hz”  

 

       Further, the Parliament while  making  amendment  of Section 33 has 

given the  UNOs to administer  all administrative  and financial  powers  

of the Upazilla Parishads without  making them accountable to the said  

Parishad  led  by the Chairmen, who are the epitome of all powers  in the 

respective Upazilla Parishads as being  the elected representatives  of the  

people for the respective administrative  unit. Consequently, a parallel 

administration has come into effect under the Ain, 1998. Resultantly,  the 

elected representatives  have no control over the  UNOs nor they have any 

role to play in regulating the activities of  the UNOs should they  failed to 

discharge their duties as the CEOs of the Upazilla Parishads.  

As a result, Section 33, as amended vide Act  No. 21 of 2011, 

comes in direct conflict  with  Articles 59  and 60  of the Constitution as 

well as it goes to violate  the  overall scheme of the Upazilla Parishad Ain, 

1998. Hence, it is void in terms of Article 7(2) of the Constitution. 

As to the 2
nd

 part of the Rule Nisi, the petitioners have challenged 

the actions of the respondents in formation of different committees in 

respect of the activities in connection with the Upazilla Parishads 

allegedly in violation of Sections 4 and 29 of the Ain, 1998 as well as 

Articles 7(1) and 59(1) of the Constitution; also, in derogation of the 

notification dated 17.06.2010 (Annexure-B) containing the respective 

Charter of Duties of the government officials of the respective 

departments transferred by the government to Upazilla Parishads under 

Section 24 of the Ain, 1998 and Memo dated 14.10.2015 (Annexure-D) 

issued by the Cabinet Division with regard to the payment of salaries of 

[Emphasis 

given]  
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the government officials transferred to Upazilla Parishads under Section 

24 from the fund “aq¢hm” being provided by the government in the 

Upazilla Parishads and also, by nominating the UNOs as Chairmen and 

the Upazilla Chairmen as Advisors to the said committees in violation of 

Section 26 of the Ain. 

 In support of the said assertions Mr. Ajmalul Hossain, the learned 

Senior Advocate submits that after the amendment of the Ain, 1998 in 2011, 

under the 3
rd
  Schedule the government had transferred 17 (seventeen) departments 

under 12 (twelve) different ministries of the government to the Upazilla 

Parishads with all staffs and respective duties. In this regard he submits 

that the Cabinet Division vide Memo No.04.00.0000. 512.82.048.14.402 

dated 14.10.2015 issued guidelines to all the concerned Ministries about 

how the deputed officers and staffs would be paid with direction upon 

those Ministries to take necessary steps to that effect immediately. 

Unfortunately, till date said memo has not been implemented by the 

respondents concerned.  

 In this regard he further submits that the actions of the respondents 

with regard to formation of the respective committees have directly 

negated the mandates of Article 7(1) and 59(1) of the Constitution as the 

elected representatives have not been entrusted with the functions falling 

under  Rule 14(1) of the Rules, 2010  as well as  SRO No.Øq¡p¢h/Ef-2/¢p-

4/2009/1422 dated 17.06.2010 (Annexure-B) and Memo No. 

04.00.0000.512.82.048.14.402 dated 14.10.2015 (Annexure-D) issued by 

the Cabinet Division, rather the UNOs have been entrusted with the same 

who are merely officers in the service of the Republic and not elected 

entities. Consequently, under the garb of performing administrative 
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functions, the unelected entities will continue to abuse the system in total 

frustration of the rights of the people of this country.    

 In reply, Mr. Mohammad Mehedi Hasan Chowdhury, the learned 

Additional Attorney General submits that “Administering Various 

Development Initiatives to Achieve the Goal of the Government” is 

incorporated in the retained and regulatory functions of the government 

which are beyond the periphery of the Upazilla Parishads, as depicted in 

Memo No.1422. In this regard, he emphatically contends that it is the sole 

jurisdictional capacity of the government to prepare policy and 

mechanism and constitute committees to implement those government 

financed development initiatives. Accordingly, he submits that assigning 

the UNOs as the Chairmen of those committees, which are outside the 

scope of work of the Parishad are not breach of the Ain, 1998 and/or the 

Rules so have been framed thereunder or any of the provisions of the 

Constitution.  

 No doubt, vide Section 26(2), as quoted above, executive power of 

the Upazilla Parishad is exercised by the Chairman, Vice Chairman, 

member or any other officers being empowered to that effect. Section 

29(1), however, provides power to Parishad to appoint required number of 

committees in order to assist the Parishad subject to condition that the 

Chairman of the Upazilla Parishad cannot be the President of the 

permanent committees; sub-section (2) prescribes the concerned subject 

maters on which permanent committees may be constituted. Section 29(3) 

provides that concerned UNO shall be the Member Secretary of the said 

Committee. Section 29(4) empowers to co-opt any person as the member 

of the committee being an expert to the related subject matter and Section 
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29(5) states that the said co-opt member and the Member Secretary shall 

have no voting right.  

 In this regard, the categorical assertion of the respondent-

government is that administering various development initiatives to 

achieve the goal of the government is incorporated in the retained 

regulatory functions of the government, which is beyond the domain of 

the Upazilla Parishads. Moreover, considering the requirement the 

government prepares policy and mechanism. In order to implement those 

government financed development initiatives respective committees are 

constituted led by the UNO as its Chairman, and that those regulatory 

functions are being implemented from the government fund. 

 On the face of the said assertions, the petitioners have failed to 

show from documents that respective committees, as have been referred 

to in Annexures-F series to writ petition No.9593 of 2020 are the product 

of Section 29 of the Ain and that those committees led by the UNO as its 

Chairman are using fund “aq¢hm” of the Upazilla Parishads. In the absence 

of any such documents the averments of the petitioners so made to that 

effect have no leg to stand.  

 Last but no the least, the claim of the petitioners is that the UNOs, 

by usurping powers frequently use the terminology “Ef−Sm¡  fËn¡pe” in 

their correspondences in place of “Ef−Sm¡ f¢loc” (Annexure-G series to 

Writ Petition No.9593 of 2020)  in violation of Section 26(3) of the Ain. 

          Section 26(3) of the Ain, 1998 provides as follows: 

“26| wbe©vnx ¶gZv|-  

(3) cwil‡`i wbe©vnx ev Ab¨ †Kvb Kvh© cwil‡`i bv‡g M„nxZ 

nBqv‡Q ewjqv cÖKvk Kiv nB‡e Ges Dnv wewa Øviv wba©vwiZ 

c×wZ‡Z cÖgvYxK…Z nB‡Z nB‡ex” 
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 In response to the said claim the contention of the respondents-

government is that there is no scope for using “Office of the Upazila 

Narbahi Officer” in the letter head or in the meeting of the Upazila 

Parishad or matters related to the Parishad. The Local Government 

Division in this connection had circulated Memo No.429 dated 

06.02.2012 bearing instructions to that effect which is being followed 

accordingly ,for,  a  UNO is liable to the Parishad for activities pertinent 

to the Upazilla Parishad.  

 The respondents government having conceded to the assertion of 

the petitioners that use of the terminology “Ef−Sm¡ fËn¡pe” instead of 

“Ef−Sm¡ f¢loc” in the letter head of the UNO is a violation of law and to 

that effect the authority concerned of the respondents-government having 

issued Memo No.429 dated 06.02.2012 providing instructions to be 

followed by the UNOs in the respective Upzilla Parishad hence, it is 

redundant to make detailed observations and findings to that effect.  

 In view of the facts and circumstances of the case and the 

observations and findings so made above both the Rules in connection 

with Writ Petition Nos. 9593 and 9886 both of 2020 are made absolute in 

part with the following decisions: 

1. Upazilla Parishads constituted/established under Act  No. 24 of 

1998 is a Local Government within the meaning of Article 59 

read with Article 152(1) of the Constitution; 

2. Vide the impugned amendment of Section 33 of the Ain, 1993 the 

Parliament has given the UNOs to administer all administrative 

and financial powers of the Upazilla Parishads without making 

them accountable to the respective Upazilla Parishad, which is 
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composed of the elected representatives and is the product of 

Articles 59 and 60 of the Constitution; hence, comes in direct 

conflict with Articles 59 and 60 of the Constitution as well as the 

overall scheme of the Ain, 1998. Accordingly, Section 33(as 

amended vide Act No. 21 of 2011) is void in view of Article 7(2) 

of the Constitution; 

3. Formation of the respective committees led by the UNOs as its 

President is to implement government financed development 

initiatives with government funds, not with the funds “aq¢hm”  of 

Upazilla Parishads and also, those being not the respective 

committees under Section 29 of the Ain, 1998 hence, assertions 

of the petitioners to that effect fails; and 

4. Use of the terminology “Ef−Sm¡ fËn¡pe” by the UNOs in their 

correspondences in place of “Ef−Sm¡ f¢loc” (Annexure-G series) 

being in violation of Section 26(3) of the Ain, is hereby declared 

to have been done without lawful authority and hence, is of no 

legal effect.  

There will be no order as to costs.  

Communicate the judgment and order to the respondents concerned 

at once. 

 

Ahmed Sohel, J: 

                 I agree.  

 

Montu. B.O  


