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IN THE SUPREME COURT OF BANGLADESH 

HIGH COURT DIVISION 

(Criminal Appellate Jurisdiction) 

Present 

Madam Justice Kashefa Hussain 
 

Criminal Appeal No. 850 of 2021      

Md. Motahar Hossain Khan  

  ...........Appellant 

-Versus- 

The State and another  

                ------- Respondents. 
Mr. Md. Motaher Hossain Saju, Senior 

Advocate with Ms. Asma Sabira, Advocate   

   ------ For the appellant  
Mr. Md. Mohiuddin Dewan, D.A.G with 

Ms. Sayeda Sabina Ahmed Molly, A.A.G 

  .... for the respondent No. 1.  

Mr. Md. Nawsher Ali Mollah, Advocate   

       ----- For the respondent No. 2.  
 

Heard on: 10.05.2023, 11.05.2023 and 

Judgment on 17.05.2023. 

 

 This appeal is directed against the judgment and order of 

conviction and sentence dated 18.01.2021 passed by the learned 

Special Judge (District and Sessions Judge) Special Judge 

Court No. 6, Dhaka, in Special Case No. 07 of 2018 arising out 

of Ramna Police Station Case No. 04 dated 05.11.2017 

corresponding to Dudak G.R. No. 80 of 2017 convicting the 

appellant under section 161 of the Penal Code along with 

section 5(2) of the Prevention of Corruption Act, 1947 and 

sentencing him to suffer rigorous imprisonment for 2(two) 

years. 
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 The prosecution case, in short, is that the informant Md. 

Nazim Uddin, Deputy Assistant Director, Dudak, Dhaka-1 

being informant lodged a First Informant Report with Ramna 

Model Police Station, Dhaka alleging inter alia that the convict-

appellant who is the Assistant Administrator of the Office of 

the Bangladesh Waqf Administrator, Waqf Bhaban, Dhaka was 

caught red handed with Tk. 50,000/- from his office room 

which was taken as bribe/investigation based on the allegation 

of one Md. Farukh Hossain, Member, Motwalli Committee, 

Baghoir Jame Mosque, Keraniganj, Dhaka. By making 

inventory of the said bribe money, the raiding party made a 

trap. They also recovered Tk. 65,000/- from his left pant pocket 

and Tk. 14,000/- from his Almirah. On interrogation, he could 

not explain the source of that money. Hence the case started.     

 That Anti-corruption commission then took up the case 

for investigation and after investigation the investigating officer 

submitted charge sheet being No. 60 dated 05.02.2018 under 

section 161 of the Penal Code along with Section 5(2) of the 

Prevention of Corruption Act, 1947 against the appellant. That 

the case was then transferred and registered as Special Case No. 

7 of 2018 and the case record was transmitted before the 

Learned Special Judge Court No. 6, Dhaka.  Thereafter on 
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25.04.2018 the learned Court framed charge against the 

appellant under section 161 of the Penal Code along with 

section 5(2) of the Prevention of Corruption Act, 1947. That 

during trial the prosecution examined as many as 18(eighteen) 

prosecution witnesses out of 18(eighteen) witnesses and 

mentioned in charge sheet, the defence examined 2(two) 

witnesses. That after conclusion of trial the learned Court was 

pleased to convict the appellant under section 161 of the Penal 

Code along with 5(2) of the Prevention of Corruption Act, 1947 

sentencing him to suffer rigorous imprisonment for 2(two) 

years. That on 05.11.2017 the convict appellant was arrested by 

the Anti-Corruption Commission and was forwarded before the 

learned Chief Metropolitan Magistrate Court, Dhaka below and 

the learned Court was pleased to send him into the jail Hajat. 

Thereafter on 28.12.2017 he was enlarged on bail by the 

Hon’ble High Court Division being Criminal Misc. Case No. 

59134 of 2017. Subsequently on 25.03.2018 he voluntarily 

surrendered before the learned trial court and obtained bail. 

Since then he did not misuse the privilege of bail till 

pronouncement of judgment. On the pronouncement of 

Judgment on 18.01.2021 he was present, after conviction he 
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was sent to Jail. Since then he has been languishing in the Jail 

hajot.  

Learned Advocate Mr. Md. Motaher Hossain Saju, 

Advocate with Ms. Asma Sabira, Advocate  appeared for the  

convict-appellant while learned Deputy Attorney General Mr. 

Md. Mohiuddin Dewan with Ms. Sayeda Sabina Ahmed Molly, 

A.A.G appeared for the respondent No. 1 and the learned 

Advocate Mr. Md. Nawsher Ali Mollah, Advocate appeared for 

the respondent No. 2.  

 Learned Senior Advocate Mr. Md. Motaher Hossain Saju 

for the convict-appellant submits that the court below upon total 

misreading and misconception of evidences arrived upon a 

wrong conclusion and therefore the judgment of the court 

below is not sustainable and ought to be set aside. He submits 

that although it is palpable from the evidence that the appellant 

is not guilty of the offence of taking bribe/gratification from the 

initial informer Md. Farukh Hossain, but however the court 

upon total misconception and erroneous interpretation of the 

evidences came upon erroneous findings.  

To substantiate his contention he draws this bench’s 

attention to the oral evidences of the parties. He argues that 

from the oral evidences of the prosecution witnesses 
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examination, it is clear that except the initial informant P.W-2 

Md. Farukh Hossain, the P.W-5 Md. Yousuf Nuri and the D.W-

1none of the other witnesses are eye witnesses. He reiterates 

that it is evident that P.w-2 the initial informant Md. Farukh 

Hossain and the P.w-5 Md. Yousuf Nuri and D.W-2 are the 

only eye witnesses. He submits that in a case of allegation of 

bribe/gratification whatsoever the evidences of the eye 

witnesses are evidences of primary importance, moreover given 

they are independent eye witnesses. He submits that in case of 

bribe/gratification the evidences of the eye witnesses must be 

sifted through to ascertain the veracity of the allegations.  

He next submits that the P.W-2 Md. Farukh Hossain who 

is the initial informant evidently is not an independent witness. 

He takes us to the judgment of the trial court wherefrom he 

points out that it is evident that the p.w-2 Md. Farukh Hossain 

proceeded to inform the respondent No. 2 alleging receiving 

bribe/gratification against the appellant. He argues that it is 

clear from the records that the said Md. Farukh Hossain did not 

come with clean hands and has ulterior motive. He draws upon 

the oral evidences of the p.w-2. He takes us to the cross 

examination of the P.W-2 Md. Farukh Hossain wherefrom he 

shows that the P.W-2 he evaded the query on the name of the 
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2
nd

 bidder. He submits that although the PW2 orally did not 

admit to his father in law and uncle in law being interested in 

the Tender Invitation, but nevertheless his evasive reply is not 

knowing the name of the 2
nd

 bidder is sufficient to prove that 

some person very close to him is the 2
nd

 bidder. He submits that 

it is only logical to presume that since he is aware of the name 

of the first highest bidder, in that event not knowing the name 

of the 2
nd

 highest bidder is absurd and it is only PW2’s 

deliberate evasion in revealing the name.  

 He submits that therefore it is clear that the P.w-2 is 

evidently an interested party in the tender through his close 

relatives whatsoever. He agitates that therefore when the first 

tender was cancelled and decision was taken for retender the 

P.W-2 set the trap case and consequently the FIR was started 

followed by the proceedings.  

He next submits that the claim of the p.w-2 in his oral 

evidences and also in the FIR that the convict appellant 

received the money for purpose of bribe/gratification is not 

supported by any other evidences. He contends that such 

however proposition was not at all supported by either two eye 

witnesses. He next takes me to the oral evidences given that the 

deposition of the P.W-5 Md. Yousuf Nuri who claim to be 
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independent and neutral witnesses. He points out that from the 

oral evidences of P.W-5 Md. Yousuf Nuri it clearly appears that 

he has no personal connection whatsoever with the appellant 

and he visited the Waqf office in pursuance of his own purpose. 

He submits that from P.W-5’s deposition it is clear that the 

appellant did not want to accept the money from P.W-2 and did 

not even keep the money with him. He argues that from the oral 

evidences of the independent and neutral witness P.W-5 it also 

shows that the appellant did not even touch the bundle rather 

the initial informant P.W-2 placed it beside the appellant’s 

table. He continues that from the oral evidences of P.W-5 it is 

further clear that at that very moment the Trap team of the 

office of the respondent No. 2 entered the room and arrested the 

appellant. He submits that therefore from the evidences of the 

P.W-5 who is definitely an independent and neutral witness it is 

clear as day light that the appellant never even took the money 

in his own hand  and clearly rejected the proposition of 

gratification/ bribe. 

 He next takes me to the oral evidences of the other 

independent eye witness Mr. Fakrul Kabir who was produced 

as D.W-2. He assails that it is evident from his deposition that 

he and the appellant were previously colleagues and they were 
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well acquainted with each other. He also submits that from the 

evidences of the D.W-2 it further shows that D.W-2 clearly 

stated that he went to the appellant’s office to grant the 

appellant a loan of Tk. 50000/- for whatever reason. He submits 

that the oral evidences of the P.W-5 and the D.W-2 both of 

whom are independent witnesses suggest that the appellant did 

not consciously accept/or take any gratification/bribe from the 

initial informant P.W-2.  

Upon a query from this bench the learned Advocate for 

the appellant agitated that nowhere from the oral evidences 

given by the D.W-2 Fakrul Kabir can it be suggested or implied 

that the appellant took any bribe/gratification from the p.W-2 

Md. Farukh Hossain. He reiterates that these two witnesses 

particularly P.W-5 and also the D.W-2 are the only independent 

and neutral eyewitnesses but nothing whatsoever could be 

revealed or implied against the appellants in their deposition. 

He points out to the records and shows that it is clear that 

except the initial informant P.W-2 Md. Farukh Hossain the 

other two independent and neutral eyewitness there are no other 

eyewitness in the case. He submits that all the other witnesses 

including those representing the Anti-corruption commission 

whatsoever are not eyewitness, rather they all gave their 
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deposition based on hearsay. He points out to the evidences of 

P.W-1, P.W-3, P.W-6, P.W-7, P.W-8, P.W-9, P.W-10, P.W-11, 

P.W-12, P.W-13, P.W-15, P.W-17. He argues that evidently the 

oral evidences of these hearsay witnesses cannot be relied upon 

since they did not see the occurrence by themselves.  

He next takes us to the oral evidences of P.W-18, the 

Motawalli of the Waqf estate Haji Abul Bashar. He draws upon 

the oral evidences including the cross examination of P.W-18. 

He contends that from the oral evidences of the P.W-18 

nowhere is it suggested by the p.w-18 that the appellant 

representative the Waqf administration authority at any stage 

demanded bribe/gratification for the purpose of processing the 

procedure of  retender. He submits that it is only logical to 

conclude that the Motawalli of the Waqf estate must be aware if 

any authority demand bribe/gratification to facilitate the 

purpose of any matter related to the waqf property. 

 He points out that strangely enough the lower court did 

not at all consider these circumstantial factors. He assails that 

moreover if any money may be expended anywhere for the 

purpose of retender facilitating or whatsoever reason that 

money evidently would not have been offered from the personal 

account of the P.W-2 Md. Farukh Hossain. He submits that 
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therefore it can be safely assumed that the Motawalli of the 

Waqf estate the P.W-18 not being aware of the fact of 

bribe/gratification being demanded by the Waqf authority 

therefore the allegation of bribe/gratification against the 

appellant is totally baseless. He reiterates that the P.W-2’s 

evasion in mentioning the name of the highest bidder is also 

indicative enough to imply his substantive interest in the Tender 

process. 

 He next draws attention to the records and submits that 

except his oral evidences the P.W-2 Md. Farukh Hossain did 

not at any stage provide with any documents of the waqf 

administration or whatever other documents thereto in support 

of his allegations. He submits that however the trial court did 

not take into consideration any of these factors. He contends 

that the trial court in the absence of any documentary evidences 

and upon ignoring and overlooking the oral evidences of the 

independent and neutral eyewitness only relied upon the oral 

evidences of the p.w-2 Md. Farukh Hossain who is evidently 

not an independent eyewitness and also wrongly relied on the 

evidence based on hearsay. He contends that the ulterior motive 

of the P.W 2 Md. Faruk Hussain is clear from the oral 

evidences of the P.W-18 the Mutawalli and from P.W2’s own 
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evasive reply in cross-examination. He submits that relying 

upon P.W-2 who is evidently not an independent eyewitness 

and relying upon the other hearsay witness while ignoring the 

evidence of   independent eyewitness is a total deviation from 

the principles of law of evidences inter alia other laws. 

 He also draws this Bench’s attention to the fact that the 

appellant was 50(fifty) years old at the relevant time but 

however from his PCPR also nothing compromising his 

reputation or integrity during service could be found anywhere 

upon investigation by the IO nor anywhere else. He submits 

that it is only logical to presume that a person who is 50(fifty) 

years old with a clean record would not embark upon such 

deviation from his moral conduct at this stage.  

He next submits that the P.W-2 Md. Farukh Hossain 

claims  that the appellant demanded Taka 5 lacs as gratification/ 

bribe. He submits that the P.W-2 also claimed that he gave him 

the bribe/gratification at various stages and that only at the last 

stage he   informed the respondent No. 2. He submits that 

however the p.w-2 except for his oral deposition could not 

produce any witnesses or evidences of the appellant receiving 

bribe/gratification in the past. In support of his argument he 

cites two decisions one in the case of Abdul Gani Vs. State 
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reported in 24(DLR)(1972) 230 and in the case of AKM 

Kukhlesur Rahman Vs. State reported in 45 DLR(1993) 626. 

He also cites some other cases from the Supreme Court of 

India. He concludes his submission upon assertion and relying 

on the records before this bench that the judgment of the lower 

court is an erroneous judgment causing grave injustice to the 

appellant and such judgment ought to be set aside and the 

appeal be allowed for ends of justice.  

On the other hand learned Advocate Mr. Md. Nawsher 

Ali Mollah appearing  for the respondent No. 2 opposes the 

appeal. He submits that the court below came upon its findings 

upon correctly adducing evidences including the circumstantial 

evidences and the judgment ought not to be interfered with. He 

takes me to the judgment and shows that the trial court 

observed that from exhibit 6 series it shows that from 2013 

there has been several letters exchanged between the parties 

(the appellant and the Waqf authority) regarding the sale of the 

Waqf property through tender. He submits that therefore it is 

clear that there is documentary evidence that the appellant was 

involved and interested in the sale for several years and was 

acquainted with the P.W2 and which proved that the allegation 

of bribe/gratification is true. He submits that from the trial 
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court’s observation on exhibit 6 series it is also clear that Md. 

Farukh Hossain was not a stranger to the appellant  who was 

acquainted with P.W-2 from previously. He continues that the 

trial court’s observation on exhibit 6 is a reiteration of the truth 

and veracity of the appellant’s demand of gratification/bribe 

and is also proof of receiving the gratification from the P.W2. 

He assails that the trial court’s observation regarding exhibit-6 

also shows that the allegation of his receiving bribe in the past 

are also true. 

 He next takes me to the discussion on the evidences by 

the trial court and submits that the trial court clearly stated that 

the appellant was caught red handed “q¡−ae¡−a ®NËga¡l Hhw a¡q¡l 

¢eLV qC−a Ce−iØVl£L«a V¡L¡l h¡¢äm EÜ¡−ll ®k heÑe¡ ®cJu¡ qCu¡−R a¡q¡ 

fÐ−aÉL p¡r£ à¡l¡ pj¢bÑa qCu¡−R j−jÑ fÐa£uj¡e quz” He particularly relies 

on this observation of the trial court and contends that the trial 

court upon proper evaluation of the evidences clearly found that 

the appellant was caught red handed with a bundle and which 

was supported by most of the other witnesses. He submits that 

p.w-11, 13, 14, 15 and 17 all corroborate each other and there is 

no inconsistency in their evidences. He concludes his 

submission upon assertion that the judgment of court below 
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need not be interfered with since it was correctly given and the 

appeal ought   to be dismissed.  

I have heard the learned counsels, perused the 

memorandum of appeal including the bail application and also 

the materials on record before me. I have particularly perused 

the oral evidences.  I am of the considered view that to ascertain 

the veracity of the allegations against the convict appellant in 

this particular case since it is an allegation of taking 

bribe/gratification, it is necessary to ascertain firstly the 

deposition of the eyewitnesses. I am particularly inclined to 

evaluate the oral evidences of the eyewitnesses.  

It is also necessary to determine the neutrality and the 

independence of the eye witnesses. Apparently there are 3 

eyewitnesses in the alleged occurrence. Those three 

eyewitnesses are P.W-2 Md. Farukh Hossain, P.W-5 Md. 

Yousuf Nuri who is admittedly a visitor to the office of the 

appellant and D.W-2 who is admittedly an ex-colleague of the 

appellant P.W 3 and the D.W2 who may safely be considered as 

neutral witnesses. There are several other witnesses but 

however none of the other witnesses are eyewitnesses. It goes 

without saying that the deposition of eyewitnesses particularly 

the disinterested and independent witnesses shall prevail over 
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any other witness.  However let us come to the deposition of the 

initial informant P.W-2 Md. Farukh Hossain. Md. Farukh 

Hossain, P.W-2 evidently alleged demand of 

bribery/gratification against the appellant. To properly 

adjudicate this case it is absolutely necessary to ascertain and 

determine as to whether the intention of the P.W-2 is a genuine 

and honest intention or conversely whether he has any ulterior 

motive. I have examined the oral evidences of the P.W-2 to 

ascertain the intention behind his allegation. I have drawn 

attention to some particular admission in his cross examination 

“B¢j ®j¡a−u¡õ£ L¢j¢Vl pcpÉz a−h ®L¡e pcpÉ eðl e¡C z ®j¡a−u¡õ£ pq 3 

pcpÉ ¢h¢nù L¢j¢V clfœ Bqh¡e L−lz ®j¡a−u¡õ£l e¡−j f¢œL¡u ¢h‘¢ç −cu¡ 

quz Bj¡l nÄö−ll e¡j Se¡h ®p¡e¡ ¢ju¡, Q¡Q¡ nÄö−ll e¡j ®a¡a¡ ¢ju¡z 1j 

clf−œl p−hÑ¡µQ ¢hX¡l ¢R−m¡ SS ¢ju¡z 2u p−hÑ¡µQ ¢hX¡−ll e¡j ®Mu¡m e¡Cz paÉ 

eu ®k, 1j clf−œ Bj¡l nÄöl J Q¡Q¡ nÄöl kb¡œ²−j 1j J 2u ¢hX¡l quz”  

From the deposition of the P.W-2 it appears that he remains 

vague and uncertain about the name of the second highest 

bidder. His vague and evasive statement regarding the second 

bidder, such deliberate evasion leads to a strong suggestion that 

he is an interested party by virtue of some person close to him 

being an interested party as a bidder in the Tender whatsoever. 

However the trial court has been silent on this vital issue. The 
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trial court ought to have taken notice of the evasive reply of the 

P.W-2 regarding the name of the second highest bidder. It may 

be safely concluded that if he is aware of the name of the first 

bidder he must be aware of the name of the second highest 

bidder too.   

Regarding the allegation against the appellant of taking 

bribe/gratification previously amounting to a sum of taka 1 lac 

10 thousand to this effect, except the p.w-2s oral evidences 

there are no other evidences to substantiate those claims. 

Moreover I have also examined the oral evidences on this 

particular issue. On the issue of accepting gratification/bribe 

previously amounting to Taka 1 lac 10 thousand it is evident 

that it is a mere allegation not based on any fact except the 

P.W2’s own claim. I am inclined to repeat that the P.W-2 

cannot be considered as a reliable witness since the facts and 

circumstances including the P.W2’s otherwise evasive reply in 

cross examination in mentioning the bidder No. 2 in the tender   

invitation and hesitation to mention the name bidder No. 2 

make it all the more doubtful. 

 Next I am inclined to evaluate the oral evidences of the 

p.w-5. It has not been denied nor has it contracticted anywhere 

by the prosecution (respondent No. 2) that P.W-5 is not an 
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independent and neutral witnesses. Moreover I also do not find 

anything   elsewhere from where it may be implied that he was 

otherwise unduly influenced by any quarter or that he is not an 

independent witness. Keeping this in mind I have carefully 

perused the deposition of the p.w-5. I am particularly inclined 

to confine myself to the relevant portion of his deposition 

wherein he stated that: “Bj¡l e¡j CEp¤g e¤l£z haÑj¡−e B¢j l¡jf¤l¡ 

Hm¡L¡u h¢ZÑa ¢WL¡e¡u 1¢V jš²h f¢lQ¡me¡ L¢lz Na 5/11/2017 Cw a¡¢lM B¢j 

h¡wm¡−cn Ju¡Lg fÐn¡pe L¡kÑ¡m−u k¡Cz B¢j Bj¡−cl ¢eSü Ju¡Lg pwœ²¡¿¹ 1¢V 

L¡−S IM¡−e ¢N−u¢Rm¡jz B¢j ®j¡a¡q¡l p¡−q−hl l¦−j ®Qu¡−l hp¡ ¢Rm¡jz a¡l 

p¡−b Lb¡ hm−a ¢Rm¡jz I pju ®j¡a¡q¡l p¡−q−hl ¢eLV ®j¡h¡C−m 1¢V call 

B−pz HLm a¡l l¦−j gLl¦m Lh£l p¡−qh e¡−j B−lLSe ®m¡L B−pz IM¡−e 

B−lL j¤lî£ ®m¡L ¢R−m¡z gLl¦m Lh£l 1000/- V¡L¡l ®e¡−Vl 1¢V h¡¢äm ®cuz 

®j¡a¡q¡l p¡−h V¡L¡¢V …−e ®c−Mz Bj¡l j−e qu IM¡−e 50,000/- V¡L¡ ¢R−m¡z I 

V¡L¡ ®j¡a¡q¡l  p¡−qh fÉ¡−¾Vl f−L−V l¡−Mz Hl fl I gLl¦m p¡−qh Q−m k¡uz 

B¢j p¡j−el ®Qu¡−l H−p h¢pz Hl fl B−l¡ 1 Se iâ−m¡L ¢ia−l Y¤−Lz a¡l 

e¡j g¡l¦L ®q¡−pez g¡l¦L p¡−qh ®j¡a¡q¡l p¡−qh−L 1¢V M¡j ¢c−a A−eL ®Qø¡ 

L−lz ®j¡a¡q¡l p¡−qh−L ®c−M j−e q¢µR−m¡ ¢a¢e g¡l¦L p¡−qh ¢Q−ee e¡z g¡l¦L 

p¡−qh aMe I M¡j¢V ®j¡a¡q¡l p¡−q−hl ®V¢h−ml h¡j f¡−n ®l−M ®cuz a¡vr¢eL 

i¡−h c¤c−Ll L−uLSe ¢ia−l fÐ−hn L−lz ®j¡a¡q¡l p¡−qh−L ®NËga¡l L−lz 

IM¡−e c¤c−Ll ®m¡−Ll¡ Së a¡¢mL¡ °al£ L−lz HC ®pC Së a¡¢mL¡, Eq¡ fÐcx 5, 

Eq¡−a HC Bj¡l ü¡rl, Eq¡ fÐcx 5/5z M¡−jl j−dÉ V¡L¡ ®hl L−l c¤c−Ll 
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®m¡−Ll¡ Bj¡−L ®cM¡uz cross-examination:  g¡l¦L p¡−qh ®Y¡L¡l Be¤j¡¢eL 

5/7 ¢j¢eV fl c¤c−Ll ®m¡−Ll¡ Y¤−Lz ®j¡a¡q¡l p¡−qh M¡j¢V NËqe Ll−a Q¡u e¡Cz 

HL fkÑ¡−u g¡l¦L p¡−qh ®j¡a¡q¡l p¡−q−hl h¡j f¡−n l¡−Mz ®j¡a¡q¡l p¡−qh 

OVe¡l  BL¢pLa¡u M¡h¢s−u k¡uz c¤c−Ll ®m¡−Ll¡ Y¤−LC fÐb−j qÉ¡äL¡f fs¡uz 

Bj¡l j−e q−u−R ®j¡a¡q¡l p¡−qh I ¢ceC fÐbj g¡l¦L p¡−qh−L ®c−M−Rz” 

From the oral evidence of P.W-5 it clearly appears that the 

convict appellant did not have much previous acquaintance with 

the initial informer P.w-2 Farukh Hossain nor did he accept any 

bribe/gratification for him. Since I am of the considered view 

that he is an independent and neutral witness and his 

independent and neutral status not controverted by the other 

side, therefore it may be safely concluded that the deposition 

made by him is true.  

Among the three eyewitnesses another eyewitness D.W-2 

Fakrul Kabir is an ex-colleague of the appellant and is pre-

acquainted with him. Therefore his oral evidence regarding 

granting loan of Tk. 50000/- may be relied upon in the absence 

of any contradictory claim or proof from the other side.  

 Moreover there was some other allegation of 

appropriated money in the Së a¡¢mL¡ which subsequently the 

trial court also directed that the amount be returned. Regarding 
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the return of the amount, the trial court observed that “p¡rÉ fÐj¡−Z 

®cM¡ k¡u Bp¡j£l ®qg¡Sa qC−a Ce−i¾Vl£L«a 50,000/- (f’¡n q¡S¡l) V¡L¡ 

hÉa£a B−l¡ 79,000/- (EeB¢n q¡S¡l ) V¡L¡ Së Ll¡ qCu¡¢R−m¡z Eš² V¡L¡l 

j−dÉ 50,000/- (f’¡n q¡S¡l) V¡L¡ Bp¡j£l c¡h£ j−a a¡q¡l hå¥ gMl¦m L¢hl 

fÐcš d¡−ll AbÑz H ¢ho−u gMl¦m L¢hl ¢XX¢hÔE-2 ¢qp¡−h Bc¡m−a B¢pu¡ p¡rÉ 

fÐc¡e L−le Hhw OVe¡l ¢ce 05/11/2017 Ae¤j¡e c¤f¤l 12.00 V¡u Bp¡j£−L 

a¡q¡l L¡kÑ¡m−u ¢N−u V¡L¡V¡ eNc d¡l ¢qp¡−h fÐc¡e L¢lu¡¢R−me j−jÑ E−õM 

L−lez HC ¢ho−u Eš² a¡¢l−M V¡L¡ E−š¡me ¢hou ¢a¢e hÉ¡wL fÐaÉuefœ c¡¢Mm 

L−lez Afl 29,000/- (Ee¢œn q¡S¡l) V¡L¡ ®k O¤o mì ac¢ho−u l¡øÌfr ®L¡e 

p¡rÉ fÐc¡e L−le e¡Cz Hja¡hÙÛ¡u Aœ 79,000/- (EeB¢n q¡S¡l) V¡L¡ Bp¡j£ 

®glv f¡−hz” Therefore it appears that the trial court also absolved 

and acquitted the appellant against such allegation if any. 

  I am of the considered view that among the three 

eyewitnesses  P.W-2, Md. Farukh Hossain evidently is not an 

independent witnesses and is clearly representing an interested 

quarter and has some interest in the case. Regarding the 

independent eyewitness P.W-5 Md. Yousuf Nuri his deposition 

could not be contradicted by any evidence by the prosecution 

nor could it be established that P.W-5 is otherwise not 

independent. Therefore it is concluded that the P.W-5 is an 

independent and neutral witness and his statement may be 

relied upon. Furthermore as an objective bystander with no 
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interest of his own. Regarding the D.w-2, Fakrul Kabir also his 

evidences and statement made as D.W-2 those are correct and 

could not be proved to the contrary. It is also a fact that the trial 

court also could not find anything to the effect that D.W-2 

Fakrul Kabir gave money to the appellant not as a loan but for 

some other purpose albeit illegal.  

The P.W-2 the initial informant claimed  that the 

appellant demanded taka 5 lacs initially and the P.W-2 also 

claimed that he has already given him Tk. 1 lac 10 thousands as 

bribe from time to time. Whatever the P.W-2 may claim but 

however such claim has not been substantiated or supported by 

a single evidence. Apart from P.W-2’s own allegation, there is 

no other evidence to substantiate or corroborate his allegation 

of the appellant previously receiving any bribe/gratification 

from the P.W-2. I am of the considered view that such 

allegation is a mere allegation with ulterior motive and with no 

factual basis.  

I have next examined the oral evidences of the P.W-18 

who is the Motawalli of the Waqf estate. It goes without saying 

that the overall issue arising out of the instant case involve a 

sale of some property from a waqf estate. Tender invitation for 

sale of the land was advertised and some persons participated in 
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the tender as bidder. The evasive reply of the P.W-2 in cross 

examination apparently not pretending not to remember the 

name of the 2
nd

 bidder certainly is not a transparent conduct 

given that he could clearly state the name of the bidder number-

1. Such evasive reply clearly suggest that some relative or some 

person close whatsoever to the P.W-2 may have some interest 

in the sale. 

 Keeping this in mind I have examined the oral evidences 

of the p.w-18 who is the Motawalli of the Waqf Estate. It goes 

without saying that the Motawalli being the motawalli of the 

estate evidently ought to have some interest in the whole 

process. However from the oral evidences of the P.W-18 

nowhere is it suggested that the appellant demanded 

bribe/gratification for purpose of retendering at any stage. It is 

only reasonable to hold that if the appellant had demanded any 

bribe and as high a number as Tk. 5 lacs whatsoever the 

Motwalli of the estate being the Motawali evidently must have 

had knowledge of such illegal demand. It is clear that the 

Motawalli did not state anything nor even mention that the 

appellant demanded any bribe/gratification to do his work in his 

official capacity as pqL¡l£ Ju¡Lg fÐn¡pL. Moreover it is also 

reasonable to hold that if ever any money has to be given by 
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way of bribe/gratification or in any other manner to serve such 

purpose the money would have to given out of the funds of the 

Waqf estate and not from anyone’s personal account. Therefore 

if any money was ever demanded by the appellant as 

bribe/gratification the Motawalli would have been well aware 

of such unlawful demand. The Motawalli however is totally 

silent on the appellant’s issue. Such silence only substantiates 

the fact that the appellant is not guilty of the offence.  

Next I have examined the oral evidences of the other 

witnesses p.w-1, 3, 6, 7, 8, 9, 10, 11, 12, 13, 15, 16, 17. All 

these witnesses whatever they stated in their deposition are all 

based upon hearsay evidences. It is clear that only after the 

alleged occurrence they appeared in the scene. Therefore it is 

evident that they did not see anything, rather they are relying 

upon the P.W-2 allegations. As stated above the P.W-2’s is an 

interested party and therefore his allegation cannot be relied 

upon.  

The trial court apart from relying upon the hearsay 

evidences also relied upon exhibit-6. The relevant portion of the 

finding by the trial court is “fÐcnÑe£-6 ¢p¢lS fkÑ¡−m¡Qe¡u ®cM¡ k¡u 2013 

p¡m qC−a Bp¡j£ h¡¯Ol S¡−j jp¢S−cl Ju¡LgL«a pÇf¢šl ¢hœ²−ul ¢ho−u 
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¢h¢iæ fœ Q¡m¡Q¡¢m−a pÇfªš² ¢R−me ®p L¡l−Z fÐa£uj¡e qk ®k, ®j¡a¡Ju¡õ£ 

f−rl rja¡fÐ¡ç fÐ¢a¢e¢d g¡l¦L ®q¡−p−el p¢qa hý f§hÑ qC−aC f¢l¢Qa ¢R−mez 

Hja¡hÙÛ¡u p¡r£−cl p¡rÉ qC−a l¡øÌf−rl Be£a A¢i−k¡N p−¾cq¡a£ai¡−h 

fÐj¡¢ea qu j−jÑ fÐa£uj¡e quz” 

 I have examined exhibit-6. Strangely enough it appears 

that exhibit-6 does not manifest any exchange between any 

person nor does it otherwise indicate any exchange of letter 

between P.W-2 and the appellant nor any other person. It is 

evident that the ¢SÇj¡e¡j¡ is in pursuance of the Sëa¡¢mL¡. 

Therefore it fails my reasoning as to why the trial court relied 

upon the  ¢SÇj¡e¡j¡ when the ¢SÇj¡e¡j¡ is totally a different nature 

of document. I have examined the L.C.R. I have not found 

anything to show that there was ever any exchange of letter 

between the P.W-2 and the appellant regarding the tender or 

retendering nor any other issue. 

 Upon a query from this bench the learned Advocate for 

the respondent also could not show anything from the records 

which may indicate that there was previous exchange between 

the p.w-2 and the p.w-18 or the appellant which may indicate 

that the appellant was previously acquainted with P.W-2. 



24 

 

 The learned Advocate for the appellant relied on some 

decisions. The relevant portions are  reproduced below:  

In the case of Abdul Gani Vs. State reported in 

24(DLR)(1972)231 the relevant portion is reproduced 

hereunder:  

“Courts should be very cautious and scrutinising 

in examining prosecution case under sections 161 

& 165A PPC for it is very easy to implicate a 

person in such case on false allegation. ”  

 In the case of AKM Mukhlesur Rahman Vs. State 

reported in 45 DLR(1993) 626, the relevant portion is 

reproduced hereunder:  

“There is no authority for the proposition 

that making demand for illegal gratification is an 

essential ingredient of the offence under section 

161 Penal Code. In order to prove this offence it is 

the duty of the prosecution to prove that there was 

conscious acceptance of the bribery money by the 

accused.” 

 I am of the considered view that it could not be proved in 

trial that there was any conscious acceptance of   
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bribe/gratification money by the appellant. The hearsay 

evidences of the other P.Ws are somewhat inconsistent with 

each other and cannot be considered as reliable evidence.  

 Under the facts and circumstances of the case, the 

evidence on record and in the light of the above discussions and 

decisions cited, I find merit in this appeal.  

 In the result, the appeal is allowed. The judgment and 

order of conviction and sentence dated 18.01.2021 passed by 

the learned Special Judge (District and Sessions Judge) Special 

Judge Court No. 6, Dhaka, in Special Case No. 07 of 2018 

arising out of Ramna Police Station Case No. 04 dated 

05.11.2017 corresponding to Dudak G.R. No. 80 of 2017 

convicting the appellant under section 161 of the Penal Code 

along with section 5(2) of the Prevention of Corruption Act, 

1947 and sentencing him to suffer rigorous imprisonment for 

2(two) years, is hereby set aside.  

 Let the sub-ordinate Court Records along with a copy of 

this judgment be sent to the Court below at-once.  

Communicate this judgment at once.   

 

Arif(B.O) 
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