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Rule nisi was issued calling upon the respondents to show

cause as to why the letter Memo No. Bamashibo/Ric/Ulipur/Kurigram

dated 20.10.2019 refusing to give recognition/permission of @R

FIeFS AV, TIPS T 8 [@o Sei (R TeHl) 72 IS I in

the Velur Khamer Keramotia Balika Dakhi. Madrasha Ulipur,



Kurigram should not be declared to have been issued without lawful
authority and is of no legal effect and further to show cause as to why
the respondents should not be directed to give the
recognition/permission of WU FFeFe “AwH, TS FATH 8 @O
sl (371 =) in the said Velur Khamer Keramoti a Balika Dakhi.
Madrasha Ulipur, Kurigram and /or such other or further order or
orders passed as to this court may seem fit and proper.

The petitioner is a superintendent of Velur Khamer Keramotia
Balika Dakhil Madrasha, Ulipur, Kurigram. The petitioner’s case in
inter alia is that the Velur Khamer Keramotiya Balika Dakhil
Madrasha is in the District of Kurigram Upozilla Ulipur and there is
no Balika Madrasha within the area of 6 k.m and now there are 330
students. The said madrasha obtained recognition/ permission to open
Dakhil Class IX and the permission to hold Public Examination in the
said Madrasha as Centre vide memo 13/phobi/5-4/2007/826/827 dated
27.07.2008. Thereafter it was cancelled on 28.01.2009 by the
authorities. Thereafter the petitioner filed an application  for
restoration of recognition/permission and pursuantly the Board gave
an order for inspection in the said Madrasha as regards fitness and
successfully completed the inspection. That the Madrasha Board
earlier submitted report as such. Thereafter the Madrasha Board
further directed to forward another inspection on 16.06.2019 which
was completed successfully but that till today the petitioner has been
kept in the dark regarding the decision on the inspection report as well
as recognition/ permission to open Dakhil Class IX in accordance with

the terms and conditions of the Madrasha Board. That the said



Madrasha is gradually improving its condition and its academic
results have been satisfactory within the year such as 2010-2019.

The writ petitioner applied for recognition/permission to open Dakhil
Class IX and centre of the public Examination in accordance with the
terms and condition for recognition of the Madrasha under letter dated
02.09.2019 with satisfactory grounds and the Madrasha Board replied
by a letter with refusal order for not giving the
recognition/permission of W@FR ¥ eFe fon, FFfe TT ¢ @od
oreln (FFIR o) 7% IS F@N  on the ground that show cause
notice was sent but the petitioner did not reply. That thereafter it went
to the Education Ministry for scrutiny which is illegal and mala fide
and not tenable in law. The petitioner then filed an application dated
21.10.2019 to the Education Ministry for remedy but they did not
reply and as such the Madrasha Board did not restore the recognition /
permission of the said Madrasah although the petitioner completed all
the procedure steps by step successfully and hence filed the writ
petition.

The respondent Nos. 1-10 (1.The Secretary,Ministry of
Education , Madrasha and Technical Educa tion, Bangaldesh
Secretariat Ramna, Dhaka. 2. Director General, Secondary and
Higher Secondary Education Bhaban, Ramna, Dhaka. 3. Deputy
Director, Secondary and Higher Secondary Education Ramna Area. 4.
Registrar, Bangladesh Madrasha Education Board, Orphanage Road
No. 2, Bokshibazar, Dhaka. 5.Controller of Public Examination,
Bangladesh Madrasha Board, Dhaka. 6. Inspector, Bangladesh

Madrasha Education Board, Dhaka. 7. Deputy Commissioner,



Kurigram. 8. District Education Officer, Kurigram. 9.Upozilla Nirbahi
Officer, Ulipur, Kurigram. 10. Upzilla Secondary Education Officer,
Ulipur, Kurigram) are public authorities and while the respondent No.
11 1s the Velur Khamer Keramotia Balika Madrasha, Ulipur,
Kurigram.

Learned Advocate Ms. Sarker Tahmeena Begum Sondha
appeared on behalf of the petitioner while learned D.A.G Mr. Noor Us
Sadik Chowdhury with Mr. Md. Awlad Hossain, A.A.G along with
Mr. Rashedul Islam, A.A.G appeared for the respondents.

Learned Advocate for the petitioner submits that the impugned
letter dated 20.10.2019 refusing to restore the recognition/permission
of the concerned Madrasha is without lawful authority affecting the
fundamental rights of the petitioner under the constitution and
therefore the impugned letter ought to be declared unlawful and
without lawful authority. Upon elaborating her submissions she
argues that although eventually after initial suspension of the
functions of the Madrasha subsequently there was an inspection by the
concerned authority and the inspection report is in favour of the
petitioner but however the authorities upon ignoring the report of the
inspector unlawfully refused to restore the functions of the Madrasha
which conduct is unlawful. She draws attention to Annexure B and B-
1 of the main writ petition. She draws attention to Annexure B and
points out to the report under the signature of the UNO dated
16.06.2019. She particularly points out to the observation and
comments of the UNO and shows that from the said comments and

observation it is clear that the substantive report of the authority upon



inspecting the Madrasha was subsequently satisfactory. She reiterates
that therefore the refusal to restore the functions of the Madrasha is
absolutely illegal and unlawful adversely affecting the fundamental
rights of the petitioner Madrasha which has the lawful right to be
restored for performing its function thereto. She next draws attention
to Annexure ‘C’ in the supplementary affidavit to a reply of the
respondents referring to a writ petition filed in the High Court
Division regarding the disposal of the application of the petitioner.
She submits that the respondents claim that they issued a show cause
notice upon the petitioner as to why the MPO of the Madrasha shall
not be cancelled previously to the suspension and further claimed that
however the petitioner did not give reply to the show cause notice.
She points out that although the respondents claim that they issued
show cause previously to the suspension of the function of the
Madrasha in the year 2009 but however they could not produce any
copy of the show cause notice nor they could not by any other manner
show service of show cause notice. He submits that therefore the
respondents resorting to their plea of no reply to show cause is only a
malafide tactics taken by the respondent which has no factual basis.
She argues that therefore the Madrasha whose functions have been
stopped since 2009 having subsequently upon filling the pre-requisites
and which is evident from the positive report of the UNO which is
annexure-B of the main petition, consequently the respondents refusal
to recognize them as a Madrasha is without lawful authority and needs

interference in Writ Jurisdiction. She concludes her submissions upon



assertion that the Rule bears merits ought to be made absolute for ends
of justice.

On the other hand the learned Assistant Attorney General
appearing for the respondents opposes the Rule. Upon a query from
this bench however regarding the claims of the respondents that show
cause notice was being issued upon the petitioner the learned A.A.G
submits that the concerned UNO informed him he has been newly
transferred therefore he could not show any papers of the show cause
notice. No affidavit in opposition was however filed by the
respondents. He however submits that the Rule bears no merits and
ought to be discharged for ends of justice.

We have heard the learned counsels for both sides, perused the
writ petition including the supplementary affidavit and the annexures
annexed thereto including perusal of the related laws. It appears that
originally the permission for Madrasha was cancelled in the year 2001
and it is seen that at some stage its functions was restored. During
2007 and 2008 however the function of the Madrasha was again
halted vide memo No. *l2>9/F[/¢-8/2009/b-RY 8 39 ©IfFd-39/09/00b,
Thereafter its functions was suspended on 28.01.2009 by the
authority. It appears from Annexure-B of the writ petition that
pursuant to suspension there was an enquiry conducted by the relevant
authority and which is reflected Annexure — B and B1 of the writ
petition. We have particularly examined Annexure Bl of the writ
petition which is the concerned UNO report pursuant to the
inspection. Some of the comments of the UNO report are reproduced

below:



“RIE/F@R T2 SfS THERR AR (B TE/=iA A
¢ T T R0 T RE@/T@ TAFS ASA (ol | WA
slgnH ¢ FFfe Ale U@ P T@IFRR FRE W e
SO/T[/¢-8/009/-Y 8 b9, BIfFY 3 39/09/00b 3 (IETF
2050 I FS MM AT Gqronia Tl AFrwE e s
i, wifker, oEw 8w @ifan ofRkfe AAwE fFg wgam
fefwfea wifker wmapi i, AiRke =@y ¢ weia @fa AR
AR 08 oA ffwieal wifds Imart zte ST gz R
SIFTCSTR | T AREGTS | ORI GOfel2 ¢ Fereest A6 c2el
T
Upon perusal of this report it is clear that pursuant to the inspection of
the Madrasha the report is satisfactory and there are no negative
comments in the report. Therefore we are of the considered view that
there is no legal bar under the relevant laws nor under any Rules for
functioning of the Madrasha to be restored.

We have also examined Annexure C of the supplementary
affidavit filed by the petitioner pursuant to the Rule. Annexure C of
the writ petition is the respondent’s reply to the petitioner’s
application for the restoration of the functioning of the Madrasha
pursuant to the positive satisfactory report of the UNO dated
16.06.2019. It appears that the respondent No. 6 being the Inspector,
Bangladesh Madrasha Education Board, Dhaka in his reply while
refusing to restore the functions of the Madrasha however claims that
a ‘show cause’ notice was issued upon the petitioner before
suspending the functions of the Madrasha and further claims that the

petitioner did not reply to the said show cause notice. Appearently not



replying to a show cause notice is the primary and only reason he
assigns for refusing to restore the functions of the Madrasha.

It is clear from the materials on record before us and also from
the submissions of the learned A.A.G that although the respondents
claim that a show cause was issued upon the petitioner but however
the respondents could not produce any copy of such show notice ever
been issued.

Therefore in absence of any documents supporting the issuing
of show cause notice it may be presumed that no show cause was ever
received upon the petitioner.

We are inclined to draw conclusion that, no show cause notice
was ever issued upon the petitioner and the inspection report
submitted pursuant to conducting an inspection of the Madrasha after
suspension in 2009, such inspection report appears to be satisfactory.
Therefore we are of the considered view that there is no reason for the
authorities refusal to restore the functions of the Madrasha. The
refusal to restore the function of the Madrasha pursuant to the report
of the UNO dated 16.06.2019 such refusal is arbitrary and without
lawful authority and needs interference under Article 102 of the
Constitution.

We have also perused the Tog GIcon M@l g+, Fghe, ARbE, Te
FITN @ ([O-ST1V /SrI AT ToT=T-205% which contemplates the
conditions under which a Madrasha may be restored. Upon perusal of
clause 22(ka), 22(Kha) and 22(ga) we are of the considered opinion
that the Madrasha having satisfied the conditions laid down for

restoration as per the provisions of clause No. 22, consequently the



refusal to restore the Madrasha is completely without lawful authority
infringing the fundamental rights of the petitioner guaranteed under
the constitution.

Under the facts and circumstances and upon hearing the learned
counsels of both sides and upon examination of the documents before
us which were marked as annexures, we find merit in this Rule.

In the result, the Rule is made absolute and the letter Memo No.
Bamashibo/Ric/Ulipur/Kurigram dated 20.10.2019 refusing to give
recognition/permission of W@FR ¥ eFe fon, FFfe TT ¢ @od
oreln (FFIR =) 7R IS @ in the Velur Khamer Keramotia
Balika Dakhi. Madrasha Ulipu, Kurigram is hereby declared to have
been issued without lawful authority and is of no legal effect.

Communicate this judgment at once.

(Fatema Najib, J)

Arif(B.O)



