IN THE SUPREME COURT OF BANGLADESH
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In the matter of:

Abdul Barek and others.
... Plaintiffs-Appellants

-Versus-

Md. Abdul Kadir and others.
...Defendants-Respondents

Mr. Md. Mainul Islam with
Mr. Md. Mostafa Kamal, Advocates
...For the appellant

Mr. Sheikh Zulfiqur Babul Chowdhury, Advocate
with

Mr. Mohammad Abdul Haque, Advocates
... For the respondent nos. 8, 23 and 24

Heard on 30.01.2025, 12.02.2025, 13.02.2025,
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Present:
Mr. Justice Md. Mozibur Rahman Miah
And

Mr. Justice Md. Bashir Ullah

Md. Bashir Ullah, J.

At the instance of the plaintiffs in Title Suit No. 187 of 2013, this
appeal is directed against the judgment and decree dated 03.02.2020 passed
by the learned Joint District Judge, Second Court, Gazipur in that title suit
dismissing the same against the defendant nos. 1-16 on contest and ex parte

against the rest.
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The precise facts leading to preferring this appeal are:

The present appellant as plaintiff filed the aforesaid suit for
declaration of title, recovery of khas possession and cancellation of deed
stating, inter alia, that the suit property measuring 45 decimals of land
including other lands originally belonged to one, Binod Bihari Roy, who
died leaving behind 5 sons, named, Fani Bhuson Roy, Bivu Bhuson Roy
alias Bidhu Bhuson Roy, Sudhir Chandra Roy, Khitis Chandra Roy and

Herombo Chandra Roy and said Herombo Chandra Roy became the owner
of %th saham of the total land as of heirs of his father. Subsequently, he

died leaving behind 2 sons named Mihir Chandra Roy and Shamir Chandra
Roy. Thereafter S.A. record was prepared being S.A. Khatian No. 208 in
the name of Fani Buson Roy, Bivu Bhuson Roy alias Bidhu Bhuson Roy,
Sudhir Chandra Roy, Khitis Chandra Roy, Mihir Chandra Roy and Shamir
Chandra Roy. Thereafter S.A. Tenant, Bivu Bhuson Roy alias Bidhu
Bhuson Roy became the owner of the suit land, being Plot No. 808 on
amicable settlement. Later, he transferred 218 decimals of land including
45 decimals of suit land of S.A. Plot No. 808 to one, Habizuddin Matbor on
22.07.1963, by deed No. 4340 based on oral partition and Shamir Chandra
Roy transferred 192 decimals of land to Abdul Hamid, son of Habiz Uddin
Matbar including suit land on 01.08.1972 by deed No. 8060. Thereafter R.S.
khatian was recorded in the name of Habiz Uddin Matbor in R.S. Khatian
No. 257 with other co-sharers. Habiz Uddin Matbor died leaving behind
one son, named Abdul Hamid and two wives named, Sagar Jan Bibi and
Most. Jobeda Begum. Thereafter, Sagor Jan Bibi transferred 295.50

decimals of land including suit land to one, Abdul Barek on 2.10.1980 by a
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Heba-bil-Ewaz deed being No. 1122. Abdul Hamid died leaving behind 4
wives named, Most. Archan Nessa, Golesa Bibi, Most. Meher Banu, Most.
Shamsun Nahar and 8 sons named Md. Abdul Barek, Abdur Rahman,
Abdul Halim, Abdul Khaleque, Abdul Malek, Abdur Razzak, Abdur Nasir,
Abdul Basir Uddin and 10 daughters named Most. Anowara Begum, Most.
Ayesha Akter, Most. Razia Begum, Most. Rafiza Begum, Most. Shahida
Begum, Most. Sufia Begum, Most. Rokhsana Begum, Most. Asma Begum,
Most. Mabiya Begum and Most. Rozina Begum. Thereafter Abdur Rahman,
son of Abdul Hamid transferred 118 decimals of land including 45
decimals of land of plot No. 808 on 20.10.1985, by a Heba-bil-Awaz deed
being No. 5529 to the plaintiff no. 1. Thereafter Razia Begum, daughter of
Abdul Hamid transferred 89 decimals of land including 45 decimals of land
to Abdul Barek on 26.12.1985 by a registered deed No. 6467. Abdul Nasir
son of Abdul Hamid handed over 4 decimals of land out of 45 decimals to
Abdul Barek (plaintiff no. 1) on 5.6.2008 by registered deed No. 9950.
Abdul Halim son of Abdul Hamid again transferred 9 decimals of land out
of 45 decimals of land including the suit land to plaintiff no. 1 on
29.4.2009 by registered deed No. 6564. Thereafter plaintiff no.1, Abdul
Barek mutated his name in the holding on 16.9.1995 through Mutation
Case No. 1176 of 95-96. Thereafter, Most. Anowara Begum and Ayesha
Akter daughter of Abdul Hamid transferred 6 decimals of land of plot No.
808 on 4.7.2012 by Heba-bil-Awaz deed. Thus, Abdul Barek became the
owner of 45 decimals of the suit land. Thereafter plaintiff no. 1 transferred
a portion of the suit land to his 3 sons named, Atique Shahriar Ahmed

(Ishfaq), Hamim Hasin (Ishrak), Akib Shahriar (Niloy) and to his daughter,
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named, Rokaiya Rabia (Tuhfa) on 21.03.2007. After that, they mutated
their name on 01.07.2007 through Mutation Case No. 31431 of 2006-2007.
The plaintiffs have been enjoying title and possession in the suit land by
erecting houses, but the defendants dispossessed the plaintiff from the suit
land on 10.10.2012 illegally when plaintiff no. 1, Abdul Barek was in
Makkah to perform Hajj. The second wife of Habiz Uddin named, Jobeda
Begum belonged to 2.81 decimals of land out of 45 decimals of the suit
land. Thereafter, plaintiff no. 1 tried to recover possession of the suit land,
but failed and hence plaintiffs were constrained to file the suit.

On the contrary, the defendant nos. 1-16, 23 and 24 contested the
suit by filing written statements. The defendant nos. 1 to 16 filed a joint
written statement and these of the defendant nos. 23 and 24 filed another
written statement denying all the material statements so made in the plaint
contending inter alia that the suit is barred by limitation and bad for defect
of parties. The defendants further stated that S.A. Tenant, Bidu Bhuson
Roy transferred 315 decimals of land including 45 decimals of land of S.A.
khatian no. 208 to the predecessor of the defendants, Habiz Uddin Matbor,
who was the husband of their grandmother, Jobeda Khatun on 03.09.63 by
registered deed No. 15259 and another S.A. tenant Amor Chandra Mollik
transferred 179 decimals of land including 76 decimals of land of plot no.
640 to Habiz Uddin Matbar on 14.5.1963 by registered deed no. 3435. R.S.
khatian was recorded in the name of Habiz Uddin and other co-sharers,
being khatian nos. 257 and 240. Besides these, Habiz Uddin acquired 17.50
decimals of land of Mouza Mashumpur on 7.11.58, by registered deed nos.

16474 and 257 decimals of land on 12.7.63 and 66 decimals of land of C.S.
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Plot No. 490 under Mouja Dakrail on 23.4.1964 by a registered deed nos.
4802 and 307 decimals of land of C.S. plot no. 286, Khatian no. 45 under
Mouja Pargaon on 10.08.1962 by deed No. 4767 and 46 decimals land of
C.S. Khatian no. 128, 27, 57 under Mouja Sataish by registered deed No.
4341 dated 12.07.1963. Thus Habiz Uddin Matbar acquired 3058.67
decimals of land. Thereafter he died leaving behind one son Abdul Hamid
and two wives named Sagor Jan and Jobeda Khatun. Jabeda Khatun got
191.16 decimals of land as heir of Habiz Uddin. Subsequently, Jobeda
Khatun died leaving behind two sons Abul Hossain and Babul Hossain,
who were the sons of her ex-husband; the defendants are the heirs of said
Abul Hossain and Babul Hossain. The mutation in the name of plaintiff No.
01, Abdul Barek was cancelled on the basis of Miscellaneous Case No. 236
of 2009. The defendants sold out 37.76 decimals of land to defendant no.
24 by deed no. 10924 dated 02.08.2018. The defendants have been
enjoying title and possession in the suit land. The plaintiff filed the suit on
the basis of false statements, hence the same is liable to be dismissed.

In order to dispose of the suit, the learned Judge of the trial court
framed as many as 8(eight) different issues and both the plaintiff and the
defendants examined 3(three) witnesses each in support of their respective
cases. Apart from that, the plaintiff also produced several documents which
were marked as exhibit nos. ‘1’-‘17" series while the defendants also
produced several documents which were marked as exhibit nos. ‘ka’-‘sha’

series.
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The learned Judge of the trial court after conclusion of the trial by
impugned judgment and decree dismissed the suit against defendant nos. 1-
16 on contest and ex parte against the rest on 03.02.2020.

Being aggrieved by and dissatisfied with the said judgment and
decree dated 03.02.2020 the plaintiffs as appellants then preferred this
appeal.

Mr. Md. Mainul Islam along with Mr. Md. Mostafa Kamal, the
learned counsels appearing for the appellants upon taking us to the
impugned judgment and decree at the very outset submits that the learned
Judge of the trial court erred in law in not taking into consideration of the
fact that, the suit is well maintainable since the plaintiff’s title has been
denied by the defendants by filing a Miscellaneous Case for cancelling the
mutation stands in the name of the plaintiffs having no scope to find the
suit is not maintainable.

The learned counsel further contends that though the learned Judge
of the trial court found the suit is bad for the defect of parties but there has
been no clear assertion in the entire written statement to that effect but the
learned Judge of the trial court on his own volition allegedly found such
defect which cannot be sustained in law and as such the assertion of the
trial Court is not based on any materials on record.

The learned counsel next contends that the defendant nos. 1-16 are
the owners of 2.81 decimals of land in the suit plot but the defendant nos.6
and 23 sold out 37.76 decimals of land out of the suit plot to defendant no.

24 by registered deed no. 10924 dated 02.08.2018 during the pendency of



the suit though they have no saleable right and the same is collusive and
fraudulent but the trial Court failed to appreciate such a vital aspect.

The learned counsel also submits that PW 1, PW 2, PW 3 and DW 1
in their respective testimony proved that the plaintiffs were in possession of
the suit land before dispossession and they were dispossessed by the
defendants on 10.10.2012 illegally.

Mr. Islam goes on to submit that the decisions passed in the case of
Tayeb Ali Vs Abdul Khaleque and others, reported in 43 DLR (AD) (1991)
87 as relied upon by the respondents is not applicable in the instant case
because in that case, the plaintiff sought declaration of title to an
unspecified 6 pies share of an undivided plot of land and there being no
evidence that the donor thereof was in exclusive possession at any time.
With these legal submissions, the learned counsel finally prays for allowing
the appeal by setting aside the impugned judgment and decree.

However, in support of his such contention learned counsel has
referred to a decision passed in the case of Amir Hamja Vs. Mohammad
Abdul Ali and others, reported in 4AMLR(AD)(1999)424.

Per contra, Mr. Sheikh Zulfiqur Babul Chowdhury, learned
Advocate with Mr. Mohammad Abdul Haque the learned counsels
appearing for respondent nos. 8, 23 and 24 vehemently oppose the
contention taken by the learned counsel for the appellant and submit that,
there has been no assertion in the plaint that the plaintiff had been in
possession in the suit land before dispossession and such enjoyment of
possession and dispossession has not been proved by any independent

withesses.



The learned counsel further contends that since the suit has also been
filed for recovery of khas possession, so the plaintiff has to prove
dispossession from the suit property even though there has been no witness
ever produced by the plaintiff to prove when the defendants dispossessed
the plaintiff from the suit land and the trial court has rightly dismissed the
suit.

The learned counsel next contends that since the mutation earlier
stood in the name of the plaintiffs has been cancelled and it was upheld up
to the Land Appeal Board and is now pending before this court in a writ
jurisdiction so until and unless, mutation is restored in favour of the
plaintiffs, they cannot claim title over the suit property.

Mr. Mohammad Abdul Haque, another learned counsel appearing for
the respondents by adopting submission made by Mr. Chowdhury also
submits that admittedly, Jobeda Khatun was the second wife of Habiz
Uddin Matbor and accordingly, she was entitled to one anna share of
property left by her husband Habiz Uddin Matbor as heir and thus she was
entitled to 191.16 decimals of land out of 3058.67 decimals of land
belonged to her husband, Habiz Uddin Matbor and accordingly the
defendant nos. 1 to 16 as the heirs of Jobeda Khatun, are entitled to 191.16
decimals of land but unfortunately, the plaintiffs did not hand over the said
portion of land adding further that the defendants acquired the suit land by
amicable settlement and thus being heirs of Jobeda Khatun they have been
enjoying title and possession of the suit land.

The learned counsel next contends that the Advocate Commissioner

submitted an inspection report before the trial Court wherein, it has been
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described that there are 26 small rooms and one grocery shop but no tenant
and shopkeeper were examined as witnesses by the plaintiffs where the
plaintiffs also failed to prove dispossession by producing any document
and marked that as exhibit. Where the suit property is ejmali property and
thus the plaintiff should have instituted a partition suit and a suit for
declaration of title cannot lie and the trial Court has very rightly passed the
impugned judgment.

In support of his contention, the learned counsel has referred to
decisions passed in the cases of Tayed Ali Vs. Abdul Khaleque and others,
reported in 43DLR(AD)(1991)87 and Adbul Quddus Matabbar Vs.
Yousuf Ali Bayati and others, reported in 17BLT(AD)(2009) 45.

With those submissions, the learned counsel finally prays for
dismissing the appeal by affirming the judgment and decree passed by the
trial Court.

Be that as it may, we have considered the submission so advanced by
the learned counsel for the appellant and that of the respondent no. 8, 23
and 24, perused the memorandum of appeal, including the impugned
judgment and decree and all the documents appeared in the paper book.

It appears from the record that Shagorjan Bibi gifted 295.50
decimals of land including 45 decimals of land of C.S. plot no. 808 to her
grandson named, Abdul Barek who is plaintiff no. 1. Thereafter, Abdur
Rahman transferred 118 decimals of land including the suit land by heba
deed n0.5529 dated 20.10.1985 to plaintiff no. 1. Then Razia Begum also
transferred 89 decimals of land including the suit land to the plaintiff no. 1

by deed no. 6467 dated 26.12.1985 and then plaintiff no.l mutated his
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name in the holding by mutation case n0.1176/1995-1996 on 16.09.1995
and started paying land development tax to the respective office.
Subsequently, Abdul Nasir transferred 4 decimals of land of the suit plot no.
808 to the plaintiff no. 1 by deed no. 5608 on 05.06.2008. After that, Abdul
Halim also transferred 9 decimals of the suit land to plaintiff no. 1 on
29.04.2009 by deed no. 6564. Mossammat Anowara Begum and
Mossammat Aysha Akhter gifted 6 decimals of land of the suit land to
plaintiff no. 1 on 04.07.2012 by deed 14910.

Subsequently, plaintiff no. 1 gifted 16.50 decimals of land of the suit
plot to his minor offspring, defendant nos. 2 to 5. Thereafter, their names
were also mutated in the holding by Mutation Case No. 31434 of 2006-
2007 and started paying land development tax to the respective office and
then started enjoying title and possession over the suit property.

DW1, Abdur Rashid (Defendant no. 6) in his cross-examination
stated that, =13 GfCS (ST 0.bd 6P AR BT TCO-77eF | ©F WA .bd *[6P W
T G ST 41 REACR-SE & 1R |

The defendants did not challenge the above-mentioned purchase
deed and they did not file any partition suit.

Since the defendants have not yet challenged the propriety of the
above-mentioned deeds and since the said deeds remained unchallenged, so
there has been no scope for the defendants to deny the title of the plaintiffs
in the suit property. It is also an established principle as also put forward by
the learned counsel for the appellants that since the mutation does neither
establish nor extinguish any title of one’s property, so mere rejection of

mutation earlier stood in the name of the plaintiff (though the said dispute
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is still under challenge before this court) does not nullify title of the
plaintiffs in the suit land who acquired the same by way of gift and
subsequently by purchase.

Thus, the plaintiffs successfully proved their title over the suit land
through documentary evidence and the defendants failed to establish any
lawful claim over the suit property.

Further, the plaintiffs asserted in paragraph no. 20 of the plaint that
the plaintiff no. 1 went to Holy Makkah to perform Hajj on 03.09.2012 and
the defendant dispossessed the plaintiffs by demolishing houses and then
erected 3 to 4 small rooms on 10.10.2012. PW1, Abul Barek corroborated
the said assertion made in the plaint as he stated in his examination-in-chief
that, 13 Fifere SINR 97 7, 5r 99 ¢ T & feeT | wo.05.202 O =ifi =g
FACS T2 | AN FPAFS 30.50.205% I K@ W3 771G (AF NI @A
07 | AWiR 399 2 fiee @R | FE ¢ .ob-.d>o I I9f% 7@ o= 1
G2 T wICEE B 1

In cross-examination, PW1 further stated that, g #C SNE waa et
SR SN TN e ARE 77 | SAATE 30.50.0% OfFY @7 7 | SN O =g
feetr |

PW2, Syed Lashkar corroborated the evidence adduced by PW1 and
stated in his examination-in-chief that, W3 &N ST IWAT (S WL FIC |
2032 A REAMET (&7 I i3 716 W= FECx | In cross examination PW2
stated that, Y80 @ bob Wt [T QT A1, ST JWIET Q2T |

PW3, Ataur Rahman, who resides near the suit land also
corroborated the evidence made by PW1 and PW2 and stated in his

examination-in-chief that, 3 & IV T 77 2200 @R IWAT ABTON | 05
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A T =0 AR A7 K@M e &y we 303 ez | @3 {&mar 4@ 1 In cross-
examination PW3 stated that 713 &S (A(F SR ST (ACH &t MCF A | 8¢ 0P
e STl | W Lofas SR @ Wiz @i (oI $ES | AW e ©OfF [0 AR |
JUIF IR W, OF do (T b (R | SIAR N0 I5 AR B &I 91, S IMeE
O ©IZ (@I Oend SR* eatR | 5-5uR Rl wig 37AfE 2w (ort wee BTy |

DW1, Abdur Rashid (Defendant no. 6) in his cross-examination
stated that, 0.50.b> ©R @ 5533 TR (ZAT AR bob AT 8¢ *OF TN 7R 9.0
*[ G ALK SF [N =3 RS (IWT) IRF A ICF W AT-79J | @@/ R
(2T AT AN ©IR TS AN S A B 7T MR 18 AT |

@& (AT @) V8L /b TR WRIE IMIE OF S Wi BF 7ol Teare-
o7 | FfeT (IMF OI2) LEW8/od T WRIE REra ¢ w3 WL IMIE LT (AF-79F |

TR (T 58550/5XR (ZJ[ AFTC SR SR JAICD AN 0 AT (AZ-7T |

JMAT e SN W0y B SRH $399/09 T AFIE ©F 09 2@ 0d IWF (6T 7R)
AT BT AT (A-795 |

In view of the evidence stated above, we find that earlier the
plaintiffs were in possession in the suit land before they were dispossessed
by the defendants. Moreover, it appears from exhibit-11 series that the suit
land was mutated in the name of plaintiff no.1 by Mutation Case No. 1176
of 1995-96 and accordingly, Duplicate Carbon Receipt (DCR) was issued
on 03.01.1996 in favour of plaintiff no.1 and the plaintiff also paid land
development tax (khazna). It also appears from exhibit-13 that plaintiff
no.l gifted 16.50 decimals of land of the suit plot to plaintiff nos. 2-5 on
21.03.2007 by register deed no. 1277. Exhibit-14 series also shows that
16.50 decimals of land of the suit plot were mutated in the name of the

plaintiff nos. 2-5 and Duplicate Carbon Receipt was issued in their favour
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on 20.08.2007 and accordingly, they have paid khazna. It is evident from
exhibit-11, 13 and 14 that the plaintiffs were in possession of the suit land.

Even the trial Court also observed in the impugned judgment that
‘PSR @A AR @, K@D SF QAT TS TN G RO (@AL FCACR O ASAT
R 1”(vide page no. 231 of Part I of the Paper Book). So, the plaintiffs are
entitled to recover khas possession of the suit land.

Admittedly, the suit land and other lands belonged to Habiz Uddin
Matbor were not partitioned through metes and bound where DW 1, Abdur
Rashid (defendant No. 6) deposed in his cross-examination that, ‘“@ifFe
S euifeima T & i Sy 3959 =@ Yet defendant nos. 6, 8, 9,
10, 12, 13, 14, 15 and 16 executed power of attorney no. 18318 dated
02.09.2012 in favour of defendant no. 23 and defendant no. 11 executed
power of attorney dated 17.09.2012 empowering defendant no. 23 to look
after and transfer the suit land. Thereafter, defendant no. 23 sold out 37.76
decimals of land of the suit plot to one, Moniruzzaman Khan (defendant no.
24) by deed no. 10924 on 02.08.2018 during the pendency of the suit. DW
3, Moniruzzaman Khan (defendant no. 24) in his cross-examination stated
that, “aRe Ewa @t w& Face! o o7 & Trame F@ e @[ T seawE
SIRHTR F12 (AtF AN AR g o @1 331 vl 7121 seawt 1 e @
S FATG (oITACR-7MF | W Al 0.0k, db SIRCRA| G N[l berpica] SN S
S fFeafR) G AT beTR SR SN @ T TN GOl 711

The heirs of Zobeda Khatun are entitled to 2.8125 decimals of land
out of 45 decimals but defendant no. 23 sold out 37.76 decimals of land to

defendant no. 24. So, the impugned power of attorney and deed appears to
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have been executed through misrepresentation and thus liable to be
cancelled.

Now, we would like to examine whether any illegality has ever been
committed in the impugned judgment by the learned Judge of the trial court.
On going through the impugned judgment, we find that the learned Judge
in order to dispose of the suit framed as many as 8 different issues and in
disposing of issue no. 1, the learned Judge of the trial court ultimately
arrived at a finding that, since the suit is for confirmation of possession, so
the suit itself is not maintainable in its present form. But that very issue has
not been properly addressed as it is admitted by the learned counsel for the
respondents that the suit has not been filed for confirmation of possession
rather recovery of khas possession so for that obvious reason, the decision
on that issue no. 1 cannot sustain on the face of the materials on record.

Furthermore, the learned Judge of the trial court also disposed of
issue no. 3 which was framed to decide whether the suit is bad for defect of
parties or not. The learned Judge of the trial court also disposed of the said
issue against the plaintiff-appellant finding that all owners of the suit land
have not been made party. But on that score, we have also very
meticulously gone through the entire written statement and don’t find any
assertion of the defendants that the suit is bad for the defect of parties other
than an evasive denial to that effect. So how the learned Judge of the trial
Court came to a finding that, the suit is bad for the defect of parties is
totally incomprehensible to us but rather a reflection of the non-application

of his judicial mind.
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Moreover, the suit has not been filed for partition rather for
declaration of title and recovery of khas possession and the plaintiffs
claimed the suit property to have obtained through gift and purchase. So,
under no circumstances, can a suit filed for declaration of title and recovery
of khas possession be dismissed on account of bad for defect of parties.

We are also totally at one with the submission so placed by the
learned counsel for the appellants seeking title over the suit property
instead of a suit for eviction against the defendants. Because, the
defendants also claimed to be the heirs of their predecessor, Habiz Uddin
and in the cancellation of mutation case, they also claimed the title over the
suit property and when the defendants denied the title of the plaintiffs in
the suit land, whatever manner it might be, then there has been no other
option but to pray for declaration of title and recovery of khas possession in
the event of dispossession from the suit land which is thus well
maintainable. So, the submission placed by the learned counsel for the
respondents to that effect does not stand at all.

Given the above facts, circumstances of the case and discussion and
observation made hereinabove, we are of the view that the learned Judge of
the trial court in a very slipshod and causal manner dismissed the suit
without taking into consideration of the materials and evidence on record in
its proper perspective.

Overall, we find no substance in the impugned judgment and decree
which is liable to be set aside.

Accordingly, the appeal is allowed however without any order as to

COsts.
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The judgment and decree dated 03.02.2020 passed by the learned
Joint District Judge, Second Court, Gazipur in Title Suit No. 187 of 2013 is
thus set aside and the suit is decreed.

The plaintiff’s title over the suit property measuring an area 42.19
decimals of land is thus declared. The plaintiffs are also entitled to recover
khas possession of the suit land and thus the defendants-respondents are
directed to vacate the suit property within 60 days from date failing which
the plaintiffs are at liberty to take possession of the suit land through lawful
means.

Let a copy of this judgment along with the lower court records be

transmitted to the court concerned forthwith.

Md. Mozibur Rahman Miah, J.

I agree.

Md. Ariful Islam Khan
Bench Officer



